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' 1
DRAFT CONVENTION ON THE HOTELKEEPER'S CQNTRAQT( )

The States Parties to the prassnt Convention,

Believing it expedient to harmonisé certain rules relating to the
hotelkepper's contract, in view especially of the ever—increasing development
of tourism and its economic and social réle,

PR

. Have agreed as.-follows:

Chapter T L , = i

DEFINITION AND SCOPE OF APRLICATION
“Article 1

1.. For the purposes of this Convention a "hotelkeeper!' s contract” means
any contract by which a person - the hotelkeeper -, acting on a regular business .
basis, undertakes for reward to provide the guest with temporary accommodation
and ancillary services in an establishment under his supervision.

L 2., The hotclkecper 8 contract may be. concludnd batween the hottlkeeper
,and the guest or between the hotflkgep > -and a partJ ‘other than the guest.

-3, Except when this Convention provides otherwiss, it shéll épply only
to relations between the hotelkeeper and the guest.

“ Article 2

This Convention shall apply where the premises in which?the accom-
modation is to be provided are situated within the tﬂrrltory of a Contracting
State.. : s

Chapter II..
CONCLUSION AND 'PERFORMANCE OF THE CONTRACT
Article 3_

1. A hotelkeepar's contract is concludod when one party exprpssly
accepts the offer made by the other. i

2. Such a contraot need not be ev:d'nced by wr:tlng and shall not bc
subject 10 any rﬂqu1r@mfnfs as to fovm

(1) ‘frticles 1 to 21 and Article 24 wera formally ‘approved by the UNIDROIT
Committee of Governmental Experts. The preamble, Articles 22, 23 ‘and
25 to 29 were briefly considered by the Committee but responsibility for
their wording, which is based on the pattern of other instruments, remains
that of the Secretariat of UNIDROIT.



Article 4 . - S R

1. A hotzlker per s contract may be concluded for a determined or an
‘“1ndet@rm1nate purlod ' A

2. A hotelkeeper's contract concluded for a period of time defined
approximately shall be deemed to be concluded for .a determined period. The
termination date of such a contract shall be established by reference to the
earliest date or shortest time mentioned in the period defined. For the pur-~
poses of this provision references to a week are to be taken as seven days
and to a month as twenty-gight days, .-

3. A hotelkeeper's contract concluded for an indeterminate period shall
be deemed to be concluded on a dayiﬁalaéyvbasis. The hotelkeeper or the guest
- may terminatz it by expressing his intention in this regard to the other before
midday, or such, other, reasonable time. as may be provided by the hotelkpnper'f
contract or bhe regulatlono of. the hotel. ' ' I

4, The guest may be required to vacate the accommodation occupied by
him on the day of the. termination of the hotelkeeper's contract 4t such reaso-
nable timevasbis:prpvided by the contract or by the regulations of the hotel.
If no such time is specifiad, the guest may occupy the accommodation up to 2 p.m.

AT

Article 5

1. The hotelkeeper shall be liasble to the guest for the damage actually
suffered by him to the extent that he falls to provide the accommodation and
services agreed under the hotelkeeper's. contract. '

2. He shall nevertheless be relisved of liability to the extent that,
with the consent of the guest, he procures for him equivalent accommodation
and services in the same locality. The hotelkeeper shall also meet the reasc-
nable expenses, including the cost of transport, which such substitution entails.

Article .6 -
R T . o
1. A guest WHO for the whole or any part of the period stipulated,
fails to occupy the accommodation agreed under the hotelkmepor s ~contract,
shall be'“liable for any dqmage actually suffnred as a conbequcnce ther@of
by the hotelkeepcr.

2., Thg hOL&lk?nj r uhall take all rfaqonable StODb to mltlgate hlS
dam?gé,' ' )




*

3. The amount of damages payable to the hotelkeeper under this article
shall not exceed

‘ {a) in respect of the first two ddys, 75 percent of the price of
the accommodation and ancillary services provided for in the contract;

(b) in respect of the following five days, 40 percent of the price
of the accommodation and ancillary services provided for in the contract. No
damages shall be payable in respect of any subseqguent days.

4, No damages shall be payable if the hotelkseper has been informed of
the cancellation of the reservation not later than:

(a) midday on the day on which the accommodation was to be occupied,
for a stay not exceeding two days:

. (b) two days before the date on which the accommodation was to be
occupied, for a stay of from three to zeven days:

(c) seven days before the datc on which the accommodation was to be
occupiad, for a stay exceeding seven days.

5. No dahages shall be payables by a guest relinquishing ths accommodation
before the termination of the contract if the hotelkeeper has been informed of
the guest's intention to relinquish thz accommodation not later than:

{(a) midday on the day of departure for a contract which has no more
than two days to run;

(b) two days bsfore the date of depérture for aicontract which has
from three to seven days to run; '

(c) seven dajs before the date of daparture for a contract which
has more than seven days to run.

6. The present article shall apply to relations between a hotelkezper
and a party to the hotelkeeper's contract. other than the guest, unless the
parties to the contract have otherwise agreed.

Article 7

1. The hotelkeeper and the guest shall bsghave in a manhér and show the
consideration which the other could reascnably cxpect. The guéét shall, in
particular, observe such regulations of the hotel as are reasonable and as are
duly brought to his notice having regard to all the circumstances and to the
usual practice. S b '




2. In the event of zither party being seriously or persistonfiy in
breach of hlS obllgatlono under this ‘artlcle, the other shall be entitled,
subject’ to the prov1s1ono of Article 4, paragraph -4, to terminate the con-
tract concluded between them.

_3”ﬁ A party who has suffered damage arising out of a breach of the'v‘
obligations under paragraph 1 shall retain any right to compensation which
he might have against the other party.

»

Article 8

' 1. The hotelkeepar's contract shall be terminated before or during the
occupation of the accommodatlon by tha guest and without payment of damages
when, as a consequenCL of an unav01dabl° and irresistible event which cannot’
be imputed o the party who invokes it, it is impossible for the hotelkeeper
to provide, or for the .guest to occupy, the said accomquation.

2. A party invoking paragraph 1 shall be liable under this Convention

.__for any damage caused to the other by his failure to take all reasonablr steps

'Lo notify that party of the termlnatlon of the confract

Article 9

If the hotelkseper receives from the guest a sum of money in advance,
it shall be considered to be an advance payment towards the price of the accom-
modation and additicnal services to be provided. The hotelkesper shall return
it to the extent that it exceeds the amount dus to him under the terms of this
Convention. S B

Article 10

1. Except in cases where the sum payable to the hotelkeeper is due
from a party other than the guest, the hotelkesper shall, as a guarantee for
payment of the charge for the accommodation and ssrvices actually provided by
him, have the right to detain any property of commercial value brought to the
premises of ths hotwl by & guest. B

2. The hotelkeeper shall not, however, be entitled to detain such pro-
perty if a sufficient guarantée for the sum claimed is provided or if an equi-
valent sum is deposited with a mutually accepted third party or with an official
institution.




3. The hotelkesper may, after giving adequate and timely notice, cause
to be sold the property detained by him up to the amount necessary to satisfy
his claim. The conditions and_proéédures of the sale shall be governed by the
law of the place in which the hotel is situated.

4, The internal law of the place where the hotel is situated shall
determine the effects which third party rights may have on the hotelkeeper's
rights of detention and sale and on the proceeas of such sale.

Chapter III

LIABILITY OF THE HOTELKEEPER
FOR DEATH AND-PERSONAL INJURIES

Article 11

1. The hotelkeepser shall be liable for loss or damage resulting from
the death of, or any personal injurics to, a guest caused by an evant occur-
ring on the premisas of the hotel or in any other place under the supervision
of the hotelkeeper. However, he shall not be liable when the loss or damage
was caused by an svent which a hotelkeeper, exercising the care which the
circumstances called for, could not have avoided and the consequences of which
he could not haﬁe pfeventedn ' ‘

2. The hotelkesper shall be liable for any loss or damage resulting
from death or any personal injuries caused by the consumption of food or
drink provided to the guest, unless he eshablishes that such food or drink

was fit for human consumption.

3. In cases where the hotelkeeper is liable under the provisions of
this article, the compensation due to the gusst may be reduced to the extent
that the loss or damage has been caused by the fault of the guest.

4. In cases where the hotelkesper is liable under the provisions of
this article and the loss or damage results in part from the fault of a party
other than ths guest, the hotelkeeper shall nevertheless beé required to com-
pensate the guest in full.

5. The provisions of.this articls shall be without prejudice to any
right of recourse the hotelkeepar may have against a party:other than . the
guest. ‘ ' '




. Chapter 1V

LIABILITY OF THE HOTELKEEPER
FOR DAMAGE TO PROPERTY

Article 12

“ The hotelkeeper shall be liable for any damage to,,of destruction
or loss of, property brought to the premises of the hotel, or of which he takes B
charge outside the premises of the hotel, during and for a reasonable period
before and after the time when the guest is entitled to accommodation.

Article 13

1. Thz hotelkeeper shall be bound to receive securities, money and
valuable articles for safe custody; he may refuse them only if they are dan-
gerous or cumbersoms.

2. The hotelkeeper shall be entitled to examine the property which is
tendered to him for safe cugstody and to require that it shall be put in a
fastened or sealed container.

3. When the hotelkeeper receives property for safe custody he may limit
his liability, in respect of any single event, to a sum equal to LEOO/lOQQ7
times the charge for the accommodation, on condition that the guest has been
duly notified thereof prior to the deposit. ‘

4. The liability of the hotelkseper shall be unlimited in dases where
he has refused property which he is bound to receive for safe custody.

Article 14

The liability of the hotelkeeper for property other than that received
by him for safe custody shall not exceed, in respect of any single event, one
hundred times the charge for the accommodation.

Article %é

For the purposes of Articles 13 and 14, the expression ''charge for
the accommodation' shall mean the highest daily chargs for the accommodation,
exclusive of taxes, service charges and additional services. If the accommodaticn
is occupiad by several persong, the calculation shall be made by taking account
of the total charge for the accommodation and by considering all the occupants
as a single guest.




.
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‘Article 16

The hotelkeeper cannot avall hlmself of the llmltatlons of liability
provided for in Articles 13.-and.14. of this Convention where the damage,
destruction or loss is caused by his negllgence or by his.wilful act or
omission- or” by that of any pprson for whom hc 1s rcspon51blu

“Article 17

The hotelkeeper shall not be llable urder Article 12 to the extent
that damage, destruction or loss is dues

(a) Lo the nagllgcnce or %o the. w1lful act or omission of the guest,
of any person accompanying hlm or in his employment or of any perSOn
v151t1ng him;

‘?(b) lfo an unav01dable and 1rruslst1blc event which cannot be 1mputed o
C 4o hlm, ' ' L

(c) +to the nature of the property.

Article 18

The guest shall inform the hotelkeeper as soon as is reasonably
possible of any damage suffered by him as a result of damage to, or destruc-
tion or loss of, property. If he fails to do so, the guest shall be entitled
to compensation only if such damage, destruction or loss was caused by the
negligence or by the wilful act or omission of the hotelkeeper or by that of
any person for whom he is responsible. ‘

Chapter V

MISCELLANEQUS. PROVISIONS .
Article 19

Tha hotelkeeper shall be responsible for the acts and omissioris -of
his agents and servants and of all other persons of whose services he makes
use for the performance of his obligations when.such agents, servants or other
perbons are actlng in the course of their duty, as if such acts or omissions

were his own.
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Article 20

. . For: the appllcatlon of this Convention: '

(ay' thc ﬁxprc 51on “accommodatlon”:qhall not 1nclude aCFommodatlon
provided on a vehicle being operated as such in any mode of transport;

(b) the expression ”property“-shalL.not include live animals.

Rt A S Y?érticlé' 21

1. Any agreement to which the guest is a party shall be void to the
extent that it derogates from the prov151ons of thls Convcntlon Jn a menner
detrimental to the guest.

2. The hotelkeeper may, in his re =lations with parties othpr than the
guest, agree to derogate from the provisions of this ‘Convention provided that
his liability towards the guest is not affected thereby.

3. No stipulation in an agreement between the hotelkeeper and the guest
concluded bafore the dispute arose which confers jurisdiction on a court or
provides for recourse to arbitration shall  be-accorded effect.

Chapter VI

FINAL CLAUSES
Article 22 -

1. The present Convention shall be opsn to signature Lby all Stateﬁ/
at (... teeeasonn from ..., e aaea 19.. %o ..... 19..

2. The Convention shall be subject to fatificafion7 acceptance or
approval by the signatory States.

3. After .......... 19. , khls Convention shall be open indefinitely
for aCCPSblon by /all/ Statﬁs whlcn are not olgnafory Staths

. 'IﬁStruments of ratification, acceptance, approval and accession
shall be deposited with the Government of ........ , which shall be the Depo-
sitary Government.

pal

O




Article 23

1. The bresent onventlon shall enter into force six months after the
date of deposit of the fifth Jnstrumpnf of ratlflcatlon, acceptance, approval
or accession with the Dep051tary Government.

2. For each State which becomes a Contracting State to this ConVention
after the deposit of the fifth instrument of ratification, acceptance, approval
or accession, thig Convention shall enter 1nto force six months after the deposit
of the appropriate 1nsfrumcnb on behalf of Ihat State.

Article 24

1. Any State may, at the timé“bf'signature, ratification, acceptance,
approval or accession, declare by_notification addressed to U RTINS that:

(a) this Convention shall not . ‘apply when the accommodation is furnished
to the guest by: : o

(i) a non-profit making establishment;

(ii) an establishment whose primary aim is not the provision of
accommodation;

(b) this Convention shall only apply.When the hotel is situated on the
territory of a State other than that. in which the guest has his habitual resi-
dence; -

(c) it will set the limits of liability at higher levels than those
referred to in Articles 13 and 14 or will set no limits;

(d) it will not apply the provisions of Articles 12 to 18 to vehicles
or any property laft with a vehicle or attach conditions to such application.

2. Any State may, at the time of making its notification under para-
graph 1 (a), specify those types of establishmznt which it considers as falling
within the different_subfparagraphs of the said paragraph_l (a).

3. The declarations referred to in paragraph 1 may‘be'amended or with-
drawn at any time by notification addressed to EERERT R
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Article 25

1. If a State has two or more territorial units in which different
'sybtems of law apply to matters respecting the hotelkeepsr's contract,
it may at the time of signature, ratification, acceptance, approval or
accession, declare that this Convention shall extend to all its territorial
units_or only to one or more of them, and may modify its declaration by sub-
Mmitting another declaration at any time.

2. ‘Theése declarations shall be notified to the Depositary Government
and shall state expressly the territorial units to which the Conventlon
applies.

Article 26

If a Contracting State has two or more territorial units in which
different systems of law apply in relation to matters regarding the hotel-
keeper's contract, any reference to the law of the place where the' hotel is
situated shall be construed in accordance with the constitutional system of
the State concerned.

Article 27

1. At the request of not less than one-third of the Contracting Statas
to the present Convention, the Depositary Government shall convene a Confe-
rence for revising or amending it. '

2. Any instrument of ratification, acceptance, approval or accession

deposited after the entry into force of an amendment to this Convenflon,
. shall be deemed to apply to the Convention as amended.

Article 28

1. Any Contracting Stéte may denouncsa the preéent Convention by written
notification to the Depositary Government.

2. Such denunciation shall taks affect twelve mohths‘from the date on
which the Depositary Government has received the notification.
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Article 29

1. The original of the pressnt Convention, in the English, French,
Russian and Spanish languages, each version being equally authentic, shall
be deposited with the Government of ...... , which shall transmit certified
copies thereof to each of the signatory and Contracting States and to the
International Institute for the Unification of Private Law.

2. The Depositary Government shall give notice to the signatory and
Contracting States, and to the International Institute for the Unification
of Private Law, of:

(a) any signature;

(b) the deposit of any instrument of ratification, acceptance,
approval or accassion;

(c) any date on which this Convention enters into force in accor-
dance with Article 23;

(d) any declaration received in accordance with Article 24;

(e) any declaration received in accordance with Article 25,
paragraph 2, and the date on which the declaration takes effect;

(f) any request for the rovision or amendment of this Convention
and the convening of a Conference for such revision or amendment
in accordance with Article 27, paragraph 1;

(g) any denunciation received in accordance with Article 28, para-
graph 1, and the date on which the denunciation takes effect.

IN WITNESS WHEREOF,; the undersigned Plenipotentiaries, being duly
authorised to that effect, have signed the present Convention.

DONE at ....cu.a ; this ciieeneans day of oeveacons . one thousand
nine hundred and ............., in the English, French, Russian and Spanish
languages, each text being equally authesntic. The original of this Final Act
shall be deposited with the Government of ..... e e
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. EXPLANATORY REPORT - .

[N

OO IES I

. HISTORICAL INTRODUCTIONV

1. The orlwlns . of UNIDROIT'S work on the. hotelkeeper 'S contract
go back to 1932, when it was requested by the International Hotel Alllance
(IHA) to examlne the possibility of working out draft uniform provisions
concerning the llablllty of innkeepers:for the loss of, or damage to,
goods brought to inns by guestsi ! The ensulng cooperation between:the two'
Organisations led to the setting up of a Working Committee of the Insti-'": -
tute which drew ,up. a preliminary draft uniform law resEectlng the liabil- -
ity of innkeepers for goods brought to inns by guests This prellmln-“
ary draft was- approved on, 5 October 1934 by the Governing Council of “UNI-
DROIT and publishedin: 1:935. The draft was transmitted to Governments:
through the League of Nations, of which the Institute was, at that time,
one of the auxiliary organs. On the basis of the observations made by
Governmentss the Institute was preparing a revision of the preliminary
draft in collaboration with the IHA when the second world war broke out
and .it became necessary to suspend the work of unification in this fleld
The -draft- was republished in 1948 in the first volume of UNIFICATION OP
LAW (pp. 168- l7l) . , o

y,‘2,~ -~ In: 1955 the Couneil . of Europe. requested UNIDROIT w1th1n the
framework: bf ‘the jooeperation which had been established between the two
Organisations, to send to it, inter alia, the draft,. in the hope that it .
might be possible to achieve unlflcatlon in the field. The efforts of the
Council of Europe ultimately led to the opening to signature in Paris on
17 December 1962 of the Convention on the Liability of Hotel- keepers con-
cerning the Property of theip- Guests, hereinafter referred. ‘to as’ "the Coun- .
cil of Europe Convention'(2), This Convention was based on the pre—war '
UNIDROIT preliminary draft, its subject matter and that of its Annex being
the llablllty of the hotelkeeper for "any damage to or destruction ar loss |
of property brought to the hotel by any guest who stays at the hotel and ’1
has sleeping accommodation put at his disposal" (Annex, Article I, pard-
graph I).

(1) s.d.N. - U.D.P. 1934 - Et. XII, Doc. 6

(2) cf. UNIFICATION OF LAW, Yearbook 1962, pp. 96-105. The Convention
entered " into force on 15 February 1967 and has so far been ratlfled
by Belglum ‘France, the Federal Republlc of Germany3 Treland, Malta
and the United Kingdom, and signed by Austrla Ttaly, Luxembourg, the
Netherlands and Turkey.
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3. In 1966, the Governlng Council of UNIDROIT decided to begin
work on the drawing up of uniform rules concernifg travel organisers and
travel intermediaries and entrusted a special Working Committee with the
elaboration of rules on the travel contract. From the outset, the Working
Committee noted that the travel contract necessarlly covers a number of
factors, 1nclud1ng transportation, ‘accommodation and other facilities in-
herent in the sojourn and the services relatlng thereto and its task was.
rendered even more delicate by the absence in most States of national rules
concerning private law relations between the travel organlser or 1nterme—
dlary and hls cllent(3) o ‘ ' s

4.:" Since it apoeared 1mposs1ble to elaborate a-draft Conventlon
governlng not-only the travel contract itself but -also’ the ‘many separate .
services. covered by it, the regulation of those serv1ces was left to the L
international conventions relating to’ them, if any, of to natlonal law.
This 'seemed to be a good solution for trans portation serv1cesS most of
which had been made the subject of international rules but,? apart “From the
Council of Europe'Convention, the scope of which is: llmlted accommodation -
was left to the national law which considered it only w1th1n the framework -
of the general law of ‘contract with, as a final recourse, the dec151on of f
a ]udce often to. be found at the other erd of the world

o5 The Worklng Commlttee of "UNIDROIT- reallsed therefore ‘thé inad- "
v1sablllty of leaving as a matter of principle to national laws, thelr un—'j:
certainty and often their silence, all that part of the travel contract:
which related to accommodation. An echo of the concern of the Committee
was later heard at the Brussels Diplomatic Conference which ad0pted the In-
ternational Conveéntion eon Travel Centracts (CCV) on 23 Appil 1970 (”) and,
in 1ts Final: Act the Conference made the follow1ng Recommendat;on

"Recommendatlon No. 3 . ,
"The Dlplomatlc Conference on the Travel Contract (CCV) meetlng

in Brussels in 1970,

. _ Hav;ng noted that durlng the Conventlon draftlng procedure the o
1nsuff1c1ency i¥ not the total lack of uniform.international rules govern—
ing the’ hotelkeeper lTabllltV was stressed SRR :

(3) See especially the documentation concerning the arrangements and. agree--
ments in question in Pierre COUVRAT, Les agences de voyages en dr01t ‘
frangais, Paris, 1967

(%) Cf The off1c1al publtcatlon by the Klngdom of Belglum9 Mlnlstry of
Forelgn Affalrs 'External Trclde5 Diplomatic Cornference on-the Tra-
~wel Contract’ (CCV)”uln English, and French), Brussels, April 1870,.-ed.

"Goemaere, Brussels, 1971. . ST E
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: Havmg taken into con31deratlon the fact that the Internatlonal
Institute for the Unification of- Prlvate Law (UNIDROIT) had already elabo-
rated a draft unifiorm’ law on hotelkeeper s llabllity3 thh respect to. per—?,
sonal belongings' brought by travellers, draft that was used as a basls for
the European Convention in this field, and that the general elaboratlon of“l
uniform provisions on the hotelke eper's contract appears 1n ‘the’ UNIDROIT
work-.programme ,

2

Expressed the wish that the Intéernational Instituté for the Unil
fication of Private Law (UNIDROIT), will undertake, as scon as possible,
the elaboration of uniform provisions relative to hotelkeeper's contracts,
to be subsequently submitted to the Governments for examination and even-
tual approval'.

6. In conformity with the wish ekpressed by the Brussels Diploma-
tic Conference, the Governing Council and the General Assembly of UNIDROIT
gave special priority to the question of the elaboration of general uniform
rules on the hotelkeeper's contract and a decision was taken to set up-a - .,
Working Committee to this end. This Commltte93 presided over by Mr. Roland
LOEWE . (Austria); member of ‘the Governing Councll of UNIDROIT, held two j:
sessions -atthe headquarters of the Ins tltute 1n Rome. At the first, held
from 4 ‘to 8-March 1974, the Committee " ‘examinéd ‘a comparatlve law stud .
the hotelkeeper's contract prepared by the Secretariat of UNIDROIT(5 .. On
the basis of the- dlrectlves given'by the Committee, the Secretarlat drew up
a set of draft articles on the hotelkeeper s contract accompanled by .an
article-by-article commentary9 and at its scCOnd SLSSlon held from 7 to
11 January 1975, the Working Committee examined the’ draft artlcles and .
approved the text of @preliminary draft Convéntion on the hotelkeeper s con—
tract(6) Wthh was then transmltted to the Governing Council of UNIDROIT. -

74 After proceedlng at its 54th session in Aprll 1975 to a prell—
minary examination of the text prepared by the Working Commlttee ‘the
Governing Council decided, at its 55th session, held in September 1976, to
set up a Comittee’ of Governmental Experts for the examlnatlon of the pre- -
liminary draft Convention ‘on the Hotelkeepcr s Contract and also requested
theSecretarlatto bring 'to the attention of the Committee a number of ob-,. . .
servations on' thc draft Whlch had been made by varlous members of the Coun—
cil, S

(5) Study XII -~ Doc. 9, UNIDROIT 1974 This' study is reproduced in theﬂ:
'”Unlform Law Rev1ew, 1975 II p 143 et seq ' :

(6) Study XII - Doc. 14 UNIDROIT 1976. Theé text, together with an expland-
-tory report prepared by the Secretariat of the Institute, is repro—
duced in the Uniform Law Review, 1976, II, p. 159 et seq. .
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8. The Committee of Governmental Experts held four sessions at
the headquarters of - the Instltute between March 1977 and October 1978(7)
under" the chalrmanshlp of ‘Mr. .Jean-Pierre PLANTARD (France) membepr: of -
the” Govcrnlng Councll of UNIDROIT while a fupther meetlng of a- worklng
party to’ examing"the relatﬂonshlp bétween the CCV and the future Conver-:
tion"™ on the hotelkeeper's contract took:place immediately prioy to the ‘
last $és8iofi 'of the Committee of Govérnmental Experts. At this last ses- .
sion, the Committee approved the text of the draft Convention on the Ho~
telkeeper 8. Contract sct out at .pages 1 to ll above TR

1T

~ GENERAL CONSIDERATIONS

" 9.~ ' LiKe the Working C ‘ﬂ;ttee which had prepared the prellmlnary
draft Convention on the Hotelkecper s Contract, the Committee of. Govern-—
mentadl Experts’ was conscious of the phenomenon3 which has cathered force9
in particular in recent years, of large movements of people for: short
periods’, whether for tour:sm or for biusiness. ]ournejs, which has- 1tself

been fa0111tated by the’ growth of communications and the strlklng advances '

made  in transportatlon technlques _ These factors _had, already | led to the
recognition of thé need to regulate the travel contract not, as 1n the.
past, on ‘the basig ‘of fra"mentary solutions for different. legal or. ‘econ-:
omic aspects of the problem but rather” as a, s1ngle entlty, the: result of .
which had been the* ‘opening to signature in 1970 of the. Brussels Interna-:
ticnal Conventlon on the Travel Contract The same factors were seen as.
mllltatJng in favour of seeklng a harmonisation of existing rules governing
various aspects of the relations between hotelkeepers and their guests and
of 1ncorporat1ng those rules in a s1ngle lcgal text.

~10." In- elaboratlng the draft Conventlon3 both the Worklng Commlttee:
and the Cofmittee of “Governmental Experts had ‘particular - regard to-.the ...
rules of natlonal lak qovernlng various aspects of the hotelkeeper/guost
reldtlonshlp Indeed in the vast majority of States with a civil law. tra--'~
ditiom, it is ‘normal to find provisions of the Civil Code or Code of Obli~
gations dealing with the liability of the hotelkeeper for damage to, or

loss of, his guests' property and, in many cases, also with the hotelkeeper s

right to detain his guests’ property in certain situations. - Simildrly,
in a large number of Common Law ]urlsdlctlons specific statutory prOV1~“
sions have Beén enacted eithep conflrmlng or gmending preexisting rules -of
Common Law concerning the hotelkeepér's lien and his liability for proper-
ty brought to the hotel, while prov131ons .are ?lso to be found dealing:
with' hls duty as to the safety of hlS guestsb . Moreovcr9 even where the

(7) For the list of participants, see the Annex hereto.
(8) See p. 1, note 1 above.

(9) Ethiopia: Civil Code, Article 2658; Ireland: Hotel Proprietors Act,
19€3, Section 4.
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conceptual approach to a particular problem differs from one group of States:
to another, for example in, the field of liability for property brought to

a hotel, the differences in practice are not always as great as might at-
first 81ght appear and certainly they caused no serious hindrance to the-
preparatlon of the uniform law texts referred to above, namely the UNIDROTLT: °
draft Uniform Law . Respecting the Liability of Innkeepers of 1934 and ‘the
Council of Europe Convention of 1962, : . ;

11. On the other hand, the almost complete lack of specific pro-
visions. concerning a number of fundamental issuesisuch as the commencement
and termination of the contract between the hotelkeeper and his guest and
the legal significance to. be attributed to the .advance booking of accommo-
dation leads to a renvoi to the applicable general law with the attendant
divergencies betiween the laws of different States or groups of States.

12. .The draft Convention seeks to fill these  lacunaei as well as to
harmonise those aspects of the relations betweeh hotelkeepers and guests
which are already regulated by a number of national laws, Its, substentlve
scope is:therefore much wider than that of the Council of Europe ‘Conven-
tion and, unlike that instrument, which was 'worked out within a regional
framework, the future,Convention is intended to apply on a worldwide level.

13. One of the principal problems facing the Committee of Govern-
mental Experts, however, lay in determining the conceptual approach to be
followed: in regulating relations between the hotelkeeper and the guest._ .
On the one hand a number of" delegatlone laid stress on the underlylng con-.
tractual ‘relations ex1st1ng between the hotelkeeper and the guest and this
analysis finds confirmation 1n “the title of the draft Convention and in
the fact that Article 1, paragraph 1 sets out a definition of the ‘hotel-
keeper's contract’ for the purposes of the application of the future 1nstru—
ment. - This approach vepresents the development of a trend already to be .
seen at the 1970 Brussels Diplomatic Conference on the Travel Contract.at
which the term "hotelkeéper's contract? appears to have been officially =
used for the first time at an international level ‘and would also seem to
constitute an innovation from the standpoint of" the national law of many
States’ for although attempts have been- made by writers in certain count- o
ries to 1dent1fy the various elements which mlght go to make up such a con-.ﬂ
tract, it is to date only in the Civil Code of Ethiopia of 1960 that a
fully developed body of rules concerning the legal relationship between
hotelkeeper and guest is to be found( 10%

4, As against this "contractual' analysis of the relations between
hotelkeepers and guests, a number of delegations, especially those repre-
senting Common Law countries, considered that a more fruitful approach
might be to formulate rules based upon the concept of the status relation-
ships between the hotelkeeper and the guest and to rely upon the contract
only in connection with matters expressly arising out of agreement be-
tween the two parties. This view was urged with particular force once the

(10) Title XVI, Contracts for the Performance of Services, Chapter 6 -
Contracts of Innkeepers, Articles 2653-2671.
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decls1on had been taken to include within the ambit of the future Conven-
tion relations between a hotelkeeper and- a guest . arlslng from a contract:
concluded between!a hotelkeeper and a party other than the guest, such as:

a travel organlserf (Artlcle 1, paragraphs 2 and 3 of the draft). .In gon=~ .~
sequences a -cons 1derable number of .referencesto the hotelkeeper's contract:
in the draft were deleted and the text-of the draft Convention approved

by the Committee of Governmental Experts may .be seen as representlng a
compromise between the differing conceptual approaches.

GA%S;: thégéneral structure of the draft Conventlon is the follow1ng

Ty

1dChapter I .- Definition and scope of appllcatlon (Artlcles 1 and 2)

"”HChapter IT —-Conclu51on and performance of the contract (Artlcles 3
to"10)

Chapter III - Llablllty of the hotelkeeper for death and personal
L . injuries (Article 11) L oy

Chapter'IV? ~ Liability of the hotelkeeper for damage to property
BRI (Artlcles 12 ta- 18) : ,

_Chapter V. - Mlsccllaneous PPOVlalOHS (Artlcles 19 to 91)

Chapter VI - Final clauses (Artlcles 22 to 29)

- 16. ‘The draft articles are discussed below in detail in Part III
of this Explanatory Report but before concluding these general observa-
tions .it-should be indicated that the Committee of Governmental Experts
endorseéed the preference -already expressed by the Worklng Committee for the
future instrument's - being cast in the form of a Convention rather than
that of a model law, the reasons for the choice being twofold In the
first place, and notwithstanding the many criticisms which have been levelled
against the CCV, the hotelkeeper s contract has many affinities with the
travel contract and the CCV is cast in the form of an international Con-
vention. More importantghowever the constitutional procedures of certain
States are such that it is easier for the content of a Convention to be
incorporated into municipal law than that of a model law, whether this be
with respect to the original ratlflcatlon of a Conventlon or to subsequent
revisions of it. ' '
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III <

ARTICLE BY ARTICLE COMMENTARY ON THE DRAFT ' CONVENTION

Chapter I - Definitién and scope of application
Article 1

17.. Paragraph 1 contains the definition of the hotelkeeper's con-
tract, which is of fundamental importance for the draft Convention. " While
some. delegations were unhappy at the prominence given to the contractual
basis 'of‘the relations between thé hotelkeeper and the guest (see above,
paragraph™14), the Committee nevertheless recognised that “any-dttempt to
define’ the " term "hotel"; for the purposes of the future Convention, would
meet-with littlé success, given the wide differences in the nomenclature
and character of establishments offering accommodation to the public at:
large, not only from‘one country to another, but within each céuntryii@+huf
self.’ It 'was therefore considered desirable to avoid distinguishing ber = -
tween Hotels,; boarding houses, ‘pensions etc. and thus to concentrate'on a
suitably 'worded definition of the hotelkeeper's contract which, while in-
dicatingfthe @éssential elements of the contract, would ‘at the same time
exclude from'the field of application of the future instrument certain’
cases "in ‘which'accommodation is provided by one person for another. More-
over, a number of delegations considéred that various types 'of establish- =~
ments offering accommodation 'against payment, for example non-profit making
establishments and‘ those whosé' ‘primanry dim is' not the provision of accommo-
dation, should be excluded from the application of the future Convention
and in consequence Article 24, paragraph 1 (a) of the draft permits States
to enter peservations on- this question (seé below, paragraph 171 et seq.).

18.  Although Article 1, paragraph 1 doés not “then define a "hétel!
directly, one might construct an indirect définition of it, namely an es~-
tablishment under the supervision of a person, the hotelkeeper, and in
which that person, acting on a regular business basis, undertakes for re- )
ward to provide the guest with temporary accommodation and ancillary sep- "
vices.

19. - The reference in paragraph 1 to "a person - the hotelkeeper®,
which might at first sight seem to be unnccessarily heavy, was inserted
deliberately by the Committee which was of the opinion that the presence
of the words "a person" provided an element of indirect definition of the
term "thé hotelkeeper™. If the words "a person” were to be deleted, it
would be open to a Contracting State to argue that the term "hotelkeeper"
would fall to be defined by national law and that under such law a ‘person
providing‘acdommodation_iﬁ accordance ‘with paragraph 1 might not be re-
garded ds a 'hotelkeeper”, so that there would be no hotelkeeper's contract:

: )

for the purposes of the Convention.




20. The Committee did not, however, consider it necessary to de-
fine the term "guest". although there was some doubt as to whether the word
"client” in the French text was as precise as the term "guest" in English.
It was, however,.decided to:retain the word "eclient" in French as the al-
ternatives of "hdte" and "voyageur" were unsatisfactory. In particular,
the choice of the terms "guest" and "client” were considered by the Com-
mittee as making it quite clearithat it was not-its -intention to retain
the requirement still to be found, at least in theory, in some national
legislations, to the effect that the guest must be a traveller ("voyageur").

21. Turning from questions of definition to the essential elements
of the hotelkeeper's contract, as set out in paragraph 1 of Article 1,
the most important.is the hotelkeeper's undertaking to provide the guest
with agcommodation, so that a person merely -availing himself of thé anw: -
cillapy ;services.provided, such as the hotel restaurant. -or visiting some-
one staying in -the. hotel, cannot be considered to be a "guest" for the pur-
poses of the Convention. Initially, the Committee considered including in -
the draft Convention one.exception to this general principle, by ‘assimilat-*
ing to a guest, for the purposes of the provisions dealing with ithe hotel- "
keeper's liability in Chapters III and IV of the draft, any person-enter- '
ing the hotel with the intention of requesting accommodation.  In. support
of this exception it was suggested that there was no valid reason:for dis-
tinguishing in this connection between a person to whom:accommodation has
been provided on the premises of the hotel and one entering the hotel with
a view to seeking accommodation and.-who .might, within minutes thereof,
begin to enjoy the status of a guest under the Convention. The majority
of delegations, however, considered-that the element.of intention was toc"
subjective as to be of any real value and that in the.avent of a-person -
being killed on the premises of the hotel it might prove: impossible to
establish what .intention .he might have had. Moreover, it would also be
difficult to calculate the limit of the hotelkeeper's liability in respect
of loss of, or damage :to, property, which is based on a multiple of the
charge for accommodation (see below, paragraph 142) as one would not know
which accommodation, if any, might have been assigned to the guest. Re-
course would thus have to be had to:. some imprecise notion such as the
charge for "average'" accommodation. in the establishment in ‘question. "It
was, therefore, decided to exclude such cases from the scope of the future
Convention and to leave the would-be guest to bring an action basedion =
the normal.principles of extra-contractual liability. ' e S

22.  VWhile the principal element of the hotelkeeper's contract is
thus the provision of accommodation, the Committee felt that this was alone
not sufficient to create a relationship of hotelkeeper and guest for. the
purposes, of the:application of the future Convention: and that it was ne~
cessary for some indispensable additional services to be provided such = -
as the; cleaning.of the room and the provision of water and electric light
etc. However; the additional services,. apart from the basic ones mentioned. -
above, were deemed tby the Committee to: be.extremely varied as they would
depend very much on the terms of the contract and the' category of:the:
particular establishment. In consequence, it was-decided to employ the -
term "ancillary services" ("services complémentaires" in French),so as to
denote those indispensable for the enjoyment by the guest of the accommoda-
tion, thereby leaving it to the parties to determine by contract what other
serviees should be provided thereunder.
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23.  Apart from the situations-mentioned above in paragraph 17,
it was considered that there were other cases which might .seem to:satisfy
the requirement that an undertaking has been given by the hotelkeepér to
provide accommodation and ancillary services, hut which it would be
preferable to exclude from the application of the future instrument.

24,  The first of these is that of the individual who lets out a
room or two in his own home during the tourist season. This is a parti-
cularly common practice in a number of countries and plays an important
part in.the general context of both national and international tourism. o
It was, however, felt that it would be unjust to place upon individuals, "
very often of modest means, the liabilities incumbent upon the proprietor-
of ‘a large establishment and for this reason the requirement of the ho-
telkeeper's acting on a regular business basis has been included.

25, | As is the case with the bulk of the transport law conventions, -
the prelimipary draft also requires that the accommodation should be .pro-
vided "for reward’. . Thus the gratuitous provision of accommodation: does
not constitute a hotelkeeper's contract for the purposes.of the future
instrument; similarly, the draft does not apply to relations between'a
hotelkeeper and members of his staff who 'occupy accommodation oh the pre-
mises of the hotel under the terms of their contract of employment. A
proposal that the term "for reward" be replaced by the expression "for a
charge"including board and lodging" "("moyennant un prix de pension":in®~ -
the French text) was rejected on' thé grounds that it might in certain .
countries introduce into the basic defihition of a hotelkeeper's contract
the requirement that food- and drink must be provided and although this - »
element seemed to be necessary for the definition of a hotel in one State, -
there was no consensus within the Committee that it should be an indispen-
sable element of the hotelkeeper's contract as defined for the purposes
of the future Convention. - '

26.. . Thirdly, the draft Convention applies only to a contract to
provide "temporary accommodation". To the extent that some delegations
considered the. main purpose ‘of ‘the requiremerit as being to distinguish a -
hotelkeeper's contract from a contract to lease premises, they thought
that it was unnecessary in view of the added. requirement that the estab-
lishment remain under the supervision of the hotelkeeper (see below, para-
graph 27). It was nevertheless decided to retain the reference to the '
accommodation being. temporary out of deference to the wishes of several
delegations whose representatives considered that it would assist them’
in distinguishing a hatelkeeper's contract from other contracts undep -
their national law. In addition, and while recognising the inherent
vagueness of the term, which would be open to various interpretations in
national law, the Committee considered that it might also be useful as
drawing a distinction between the normal case of the hotel guest who takes
up accommodation for a fairly short pperiod of time and thatof a personwho ViP'.
tually becomes permanently resident in ‘the hotel and who ‘may enjoy ser-
vices which. are not.normally provided for guests.




27. Finally, a further restriction.on the application, ratidne
materige, of the draft Convention is that the establishment -in which ac=
commodation is provideéd.to the guest should be under the supervision of
the hotelkeeper. The instrument is. not therefore intended to apply to
the provision to the guest of accommodation in, for example, residences
or bungalows forming part of a tourist complex if, as is generally the
case, the proprietor exercises no supervision thereoveér. o

28",  While paragraph 1 of Article 1 defines, for the purpdses of""
the future Convention,.the hotelkeeper's contract and requireg that the
hotelkeeper undertake to provide the guest with accommodation, -it nowhere
state§”ihat:the=contract must actually be concluded between the hotelkeeper
and the guest,. : : ' S ' S

29.  The question of who may be parties to the hotelkeeper's contract
is dealt with in Paragraph 2 of Article 1, which makes it .clear that' the

contract may be concluded with the hotelkeeper either by a guest or by a-
party Othéythan'the guest, such as a travel organiser." A third categbny”"
of contracts includes those where the contract is ‘concluded by a person -
acting on behalf of the guest, such as a simple-travel agent, but who,
unlike the.travel organiser, does not contract with the -hotelkeeper in his
own nameé. Serious consideration was indeed given by the Committee to the
insertion: in: pafagpaph.Q of a reference to persons ‘Macting on behalf of
the guesf".which some delegations thought would.make it cleéar that a con—
tract coneluded hetween a travel agent on.behalf of a.guest and a hotel-
keeper should be considered to be a .contract concluded with the guest.

The majority of delegations however were of the opiniom'that the words in
question could give rise to confusion, especially in'c¢ases where a travel
agent is acting as an agent .of.the hotelkeeper ‘or even on behalf of both
hotelkeeper and guest and so.it was decided not to.refer in paragraph 2

to persons acting on behalf of the guest although the understanding of

the Committee as a whole was that contracts concluded on behalf of a guest
by travel intermediaries such as a travel agent should be deemed ‘to have
been concluded with the guest himself, subject. to the application’of the
rules of each legal system governing -agency relationships. The same would -
be true of contracts concluded on behalf of ‘a.group by a member of that -
group agfing as an agent for the other members. .- T T

"30.," " Since the héfelkeeper's contrget may dlso'be concluded beétween
a hotelkeeper and a party other than the guest, the future Convention will
apply to all persons to whom accommodation is provided in accordance with: -
Article L?\paragraph:l, subject to the reservations.comtained in Article '’
24, paragraph 1 (a) and (b), for example guests dccommodated in ah estab-
lishment upder an organiséd travel contract, or for whom 5 reservation:
has been made by an embassy: or a firm, as well .as to: the:imembers of the
family or staff of a guest staying at the hotel. Lot ’ '

3l. With regard.to guests occupying accommodation under an organ-
ised travel contract, the Committee recognised that' the  applicability to
them of the future Convention on the hotelkeeper's contract raised the
question ¢f the co-existence of the new instrument with the CCV of 1970.
The matter was discussed at length by a small working party of the Commit-
tee in which a consensus emerged that there was no legal incompatibility
between the CCV and the draft Convention on the hotelkeeper's contract,
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although: thezextent: to;which a person might recover compensation for dam-
age suffered. by: him-Gould.in certain circumstances be different deeording
to whether he sued the travel:organiser under the ‘CCV or the hotelkeeper
under the:‘future.Convention on the hotelkeeper's cohtract. iMoreover, the -
drafting of Article 15 of -the:CCV.was, such:that it might not "always be -
clear whether ‘the’liability:éf the travel:organiser té. the traveller for
defective ‘performance of sthe -hatelkeeper's: contract would fall to ‘be de-~
termined by the hotelkeeper's 'Converntion but+in any event:: 'such considera-
tions were irrelevant to the question of the hotelkeeper's liability to
which the latter instrument principally addressed itself and were more
closely related to. the: issue of whether theCCV was in.need of revipibn.

32. While the Committee was unanimously of the opinion that the
future Convention should apply to all guests, diPrespective of whether or
not they had themselves been parties to the hotelkeeper's contract, some
dclegatlons dissented from the majority view of the Committee, as expressed
in paragraph 3 of Article 1, to the effect that the Corvérntion ‘should in
prineiple- apply only:to relatlons ‘between the hote[keeper and the guest.

The delegations in;question cousidered that since™an increasing' propor- °
tion of ‘hotel accommodation is'occupied by guests on“the basis of organ-
ised: trdvel contracts, an instprument which overlooked such "collective'
contracts.iand which failed tol provide even minimal and supplementary rules -
governing relations between hotelkeepers and travel. organlsers arlslng under
them would lose much of its interest. =

33. :+The: majorlt] of the Committee, however, as wéll as the repre-
sentatlves of the hotelkeeping and travel agency . .professions," were peluc-
tant . to ‘interfere with the present freedom of- contract existing between
professlonals3 .although some, exceptions “to vthis: general approach” were -
admitted in Article 6, paragraph 6 of the draft Convention (seé below,
paragraph 69 et seq.)sand in Article 21, paragraph 2 (see below; paragraph -
165).

- Article 2

34, While Article 1 is concerned with the material or substantlve
field of application of the future instrument, Article 2 deals with the
geographical scope which is determined, in this instance, by a territorial
link with the State upon whose territory the hotel providing the accommo-
dation is.’'situated. The Convention, therefore, will be applicable only
when the State in question is ‘a“Contracting Party to it. Once this condi- =
tion is satisfied, the Convention will, under the terms of Article 2, be.. -
applicable to the hotelkeeper's contract irrespective of the présence or '+ -
otherwise of an 1nternatlonal element such as the habltual re81denCe of
the guest.: S S :
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35. Some delegations however, favoured requiring the presence
of an;internatiénalﬁJelement“So'as‘to‘avbid*thefaﬁpligatioﬁVQf“thé"future1'"'
instrumept*to‘purelyfihternal;hotelkeépers¥=contvactsA“énd;fOuf*of"deferj
ence to. their wishes, .the Committee'decidéd to introduce a réservation - _
clause; contained in Article 24 ‘paragraph 1 (b): to-the effect that the' .
Convention 'shall only apply when the hotel is situated on thé territory
of a State other than that in which the guest has hig habitual residende™.
This provision is discussed below in paragraph. 176 et seq. = "' 0 e

I . B

Chapter, II ~*Conclusion and: performance of thé contract
- Apticle 3

.. 36.. . Paragraph 1 of this article, which contains the first of a _ :‘ 
series 'of \provisions. concerning: the conclusion and duration of the hotel~"
keeper's contract, lays down ‘the principle that a hotelkeeper's contract -
is concluded only.when one party expressly accepts the offer madé'by’fhe:h
other.. This rule might seem to be self-evident but it should be recalled
that many hotelkeepers' contracts are concluded by advance reservation and =
the Committee felt thatit was ‘important to“state - expressly the general - ¥~
principle:contained in paragraph 1 so as to ‘maKe it perfectly clear that '
when accommodation has been reserved for a guest ‘in ‘advance the parties "
are bound to perform their obligations under the contract, Moreover, it
was felt that the wording of paragraph 1 would avoid the danger of one
of the parties, in most cases the -hotelkeeper, being held to have tacitly
accepted the other party's offer by ‘failing to reply to it, a solution
which had indeed been adopted by the UNTIDROIT Working Committee in the

©

initial preliminary -drvaft Convention.

37. Paragraph 2 recognises that a large number of hotelkeepers'
contracts are concluded orally and the Committee considered that it would
be in the interests neither of the hotelkeeping profession nor of the
public to insist upon any extra formalities. " As regards the wording of
the provision, it is modelled on the first sentence of Article 15 of -
the 1964 Uniform law on the International Sale of Goods (ULIS) and Article
10 of .the UNCITRAL Draft Convention on Contracts for the Ifiternational
Sale;. of Goods.. ‘ S . O S

rk38,f:1There is, perhaps, a certain difficulty as regards the formu- N
lation of Article 35::especially when read in conjunction with Article 1,
paragraph 3. . The latter provision stipulates- that "except when this
Convention. provides otherwise, it shall apply only to relations bétieen
the hotelkeeper and the guest™.  Some delegations.considered that since - =~i-i-
Article 3 .makes no reference to relations between hotelkeepers and parties '’
to the hotelkeeper's contract other than the guest, it would only be - 7 i
applicable to relations between hotelkeepers and guests and that its
scope is therefore limited to contracts concluded between them. Other
delegations, however, were of the opinion that Article 3 would be appli-
cable to hotelkeepers' contracts concluded by the hotelkeeper with parties
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other than the .guest and it must be admitted that thepe-is here a certain
ambiguity which needs to. be resolved. Moreover, if thetview-is ultimately
_ taken that the article ‘should not be restricted in its appllcatlon Fo
contracts concluded between: hofelkeepers and ‘guests, theh. it mdy prove :

to be necessary to. clarify ‘the precise time at which a contract -toncluded
between a hotelkeeper and a travel organiser in respect of-a block' of
rooms, the prospective occupants of: which are unknown at the ‘time of

the conclusion of the contract,would  become a hotelkeeper s contract for
the purposes of Article 3.

- Article 4

.39, ;'Paragraphs 1 to 3 of this article are concerned essentially
with the duration of the hotelkeeper's contract and.distinguish three
types of factual situation. The first is where, at the time of the con- . '~
clusion of the contract, the day on which the guest's occupation of the
accommodation shall end has been agreed. This is, perhaps, the most nor-
mal situation and is referred to in paragraph 1 as a contract’ for a de-
termined period. - In such cases, the hotelkeeper may require the guest. -
to vacate the accommodatlon on the agreed day in accordance with: paragraph :
4 of the article (see below, paragraph” 46), although the parties may .
agree, on the basis of a new centract, that the guest continlue to occupy
the accommodation for-a further determlned period. or for an indeterminate - -
perloda_elther_on the same ‘terms as those of the original contract or:
on different terms, as whén.a guest initially occupying accommodation on
special terms .under an.obrganised travel contract decides to stay on in * :
the hotel on the basis:of a contract concluded betWeen h1m and the hotel—u;xi
keeper IR . . . . s !

40, The: second-situation, dealt with in paragraph 2 of Article 4,
is that of a contract-concluded for an ' approximately defined period.of = -t
time, as where a guest requests accommodation for "4: or 5 days', "2 to 3::-
weeks", or "about a month". The Committee, while recognising that- in-
most cases the parties would, at a fairly early stage during the guest's
stay-, agree upon a fixed term for the contract so as'to . permit the hotel-
keeper to plan -ahead and thereby avoid-either the danger of overbooking
or having:empty.rooms, should the guest leave before the erd of his pro-
jected stay, nevcrtheless considered that some rule.-should be laid down
on the matter. - ' EEEE L

b1, The solution adopted is to consider such contracts as being: : :
concluded for a determined period, as is stated in the first sentence of para-
graph 2, and to calculate their length* on the basis of the earliest date or
shortest period™’ mentloned in the period defined. Thus a contract for
"4 or 5 days" or for "2 to 3 weeks" would be considered to be one for
a determlned period ‘of 4 days or 2 wecks, while referénces to a week are
to be taken as seven days and to a month as twenty-elght days.




- 26 -

42, One delegatlon however, expressed doubts about the policy
underlylng the prov1slon to the extent that the rules laid down to deter— o
mine the length of contvacts concluded for a perlod of time deflned ap- "
proximately might run counter to the 1ntercsts of consumer protectlon.

A guest booking accommodation for seven to ten ddys would ‘inder the

draft Convention, have a contract for only seven'days and the hotelkeeper '
might give him not]ce to leave on that day. Tt was therefore proposed i
that there should be an obllgatlon on the hotelkecper to give notice tof;
the guest of the rule’¢ontained in the paragraph, for in most cases they“
guest would not be aware of its existence. Another solution proposed

with a view to satisfying the requirements of consumer protection was

that the rule laid down might be reversed so that it would be the latest
date or the longest period mentioned in the period defined which would

be used to establish the length of the contract. It was suggested that
such a solution would avoid the interpretation which might be given to

the rule as hitherto formulated that, once the shortest perlod had elapsed, . .
the old contract would cease to ex1st and a new contract for an 1ndeter— S
minate perlod begln to run..

43. - Difficulties were, however, Seen in the nroposal requlrlng
the hotelkéeper to’ glVe notice to the guest of the rule contained in para- '
graph 2, In the first place it was pointed out that a rule was belng
suggested whlch was ‘accompanied by no sanction lthough it might bo im-
plicit that if the’ hotelkeeper were to fail to give notice of the” content
of paragraph 2, then the guest would be entltled to occupy the accommoda—'
tion forthe remalnlng period of the contract WhOSe length had been ap~
proximately deflned Another objectlon was that it was unusual to obllge
a person to glve ‘notice’of a legal prov181on to another while 1t was also’
suggested that the proposal would cover situations 'whlch arise but rarely
in practice.  As to the reversal of the rule, so that’ the longest period
of time would be used to calculate the length of the contract, it was
1nd1cated thut the effect mlpht be contrary to the interests of the guest
to the extent that the rules governing the guest llablllty for damage
suffered by the hotelkeeper as a result of the guest's no-show or of his
leaving the hotel ‘beéfore the end of the stlpulated period, contalned in’
Article 6 (aee below9 paragraph 56 et seq ) were to apply

L4y, In these 01rcumstances and in view of the con31derable d1ff1—
culties experienced in’ flndlng an approprlate and slmple form of words
to cover- the suggested requlrement of notice, the Committee” dcc1ded not
to insert a provision on the ‘matter in the draft Convention, w1thout pre-~
judice however to further consideration being given to the Jdea prior
to the Dlplomatlc Conterence to be convened for the adoptlon of the Con—

vention.
SRR

45. The third situation, dealt'within paragraph 3 of Article 4,
is that where the parties have stipulated mo time-limit for the occupa-
tion of the accommodation or where a specified time-1imit has been: extended
for an indefinite period with the consent of the hotelkeeper.. In such
cases, the contract is considered to have been: concluded, either ab initio,
or from the expiry of the determined period for an indeterminate period
and its duration is, under paragraph 3 deemed to be one day. In conse-
quence, either the hotelkeeper or the guest may, before midday, or such
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other reasonable time as provided for in the hotelkeeper's contract or
the regulatlcns of “the 'hotel, inform the other party of his intention
to terminate the cdntract. The reference to the regulations of the hotel
recognises the lack of uniformity between one country and another, and
between one hotel and another, with regard to fixing the hour at whlch
one party must inform the other of his inténtionh to terminate the con-
tract. On the other hand, the requirement that the time stipulated

in the contract must be a reasonable one is dictated by the consideration
that it will be linked to the hour at which the guest must vacate the .
room {see belows paragraph 46), often one or two hours after the last tlme
at which he may inform the hotelkeeper of hlS intention to termlnate

the contract and that it would be unreasonable to requlre the guest to
vacate the accommodatlon by, for example9 7 or 8 a.m., Finally, it should
be noted that nothing in paragraph. 3 would prevent a contract for an.in-
determinate period becomlng contract for a determined period, as for _
example when a guest occupying 1ccommodat10n on a day-to- day ba81s ob~-
tains - on‘a Monday the agreement of the hotelkeeper to his remaining in
the hotel untll the follow1na Frlday

46 " In p01nt of fact all hotelkeepers contracts are. ultlmatcly
destined to become contracts for a dctermlned perlod when one Jparty has
indicdated his intention to termlnate the contract and paragraph 4. recog-
nises this by prov1d1ng that the hotelkeeper may require that the guest
vacate -the accommodatton occupled by him on termination of the contract.
The aim of this provision is twofold. First, it avoids the dlfflcultles
which could arise for the hotel profess:Lon9 espec1ally in connectlon with
group booklnqs5 if guests were permltted to 1n81st on occupylng accommo~: :
dation after the expiry of the contract on the basis of a new contract_
to the detriment of the other guests or groups who 'had reserved that ac- .
commodation for a spec1flc day, a problem which in some countries exists.
in practlce ‘and glves rise to the phenomenon of overbooklng The .second .
purpose of the provision, which stipulates the time at which the guest
may be required to vacate the accommodatlon9 is clearly related to the
last sentence of naragraph 3 of Article 4, the 1ntentlon belng that by
virtue of the parallelism established. between the two prov1sn.ons9 the
guest should always be allowed a reasoneb]e time, after the announcement
by the hotelkeeper or by himself of the termlnatlon of the contract, to

pack his beldngings. The diffeérence of two hours between the times stipu-

lated in paragraph 3 and paragraph 4 should also serve as a guide to
hotelkeepers when drawing up their_regulations.

47. Flnally1 in connectlon with Article 4, it should Be noted
that, as with Article 3, the question arises as to whether the prov1s1ons
of paragraphs 2 and 3 of this article apply to the relatlons bctween
hotelkeepers and parties to the hctelkeeper's contract, other than a guest.
Here, however, ‘the problem séems less acute than in the context of
Article ‘37for a number of delegations considered that it was difficult
to see the circumstances in which paragraphs 2 and 3 of the article,
dealing with contracts for a period of time defined approximately and
with contracts" for an indeterminate perlod, could apply to the relatlons
between a hotelkeeper and a travel organiser. It was further p01nted -
out that in any &vent Article 4 was concerned with the establishment of
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the duration of hotelkcepers' contracts in cases of contracts other than ..
those for a determined period oand that any restriction imposed by the
wording ofArtlcle l,paragraph 3 would not apply to the article. B

Article 5

'HSQQE ThlS article deals with the consequences of fallurc by the
hotelkeeper to provide the guest with the accommodation and services
agreed under the hotelkeeper s contract. Two distinct situations may
arise; either the hotelkeeper provides no accommodatlon at all usually
because he has overbooked, or he provides accommodation or services dif-
ferent from those stlpulated in ‘the hotelkeeper's contract, for example -
a room over a noisy. street .instead of a quiet. room overlooklng the, sea
which he had agreed to provide. The two Daragraphs of Article 5 are,
intended to 2pply in both cases, as 'is indicated’ by the use. of the words
"to the extent that he [ the hotelkeeper] fails to provide the accommoda-.
tion and services agrced under the hotelkeeper's contract". While only
one delegation argued in favour of the application of the article to re-
lations between hOLelkeepers and parties to the hotelkeeper's contract
other than the guest, in the absence of agreement to the contrary by :them,
there was a more clear division of opinion within the Committee on the |
question of whether the guest should by virtue of paragraph 1 be given
a direct action against the hotelkeeper in those cases where he was not.;
a party to.the hotelkeeper s contract. The arguments agalnst the. avall--
ability of such an, action were based partly on purely conceptual. lcgal
conslderatlons9 partly on the fact that the guest would already have a
remedy against the travel organiser in the case of an organised travel
contract and partly on the absence of a correspondlng right of the hotel-
keeper to clalm compensatlon from the guest in.the event of the travel
organiser's falllng to pay the hotelkecper for the services provided to
the guest under the travel contract Moreover, it was feared that in
some cases the hotelkceper mJght be held liable for.failure to prov1de
services or accommodatlon ‘of a certain type which a travel organiser had..
undertaken’ to. procure for a guest but which had not been speclflcally
agreed upon between the hotelkeeper and the travel organiser. The, hOLel“
keeper would thus be called upon to act as an 1nsurer of the travel or-
ganiser.

49. A majority of delegations, however, favoured a rule to the
effect that the guest should be entitled to proceed directly . against
the hotelkeeper, even when not a party to.the hotelkeeper's contract. .
In the first place it was pointed out that a direct action (actlon dlrecte)
was available in many jurlsdlctlons9 OLten on the basis of the concept
of stlpulatlono in favour of third parties. As to the possibility . of.

a successful actlon being brought by the guest against the travel. organ-'
iser, this mlght in fact be virtually non-existent, as when the latter
was insolvent .or when the CCV was applicable or when. the travel organ- -
iser had . sought to exclude or limit his liability to the guest by.. gon-
tract. FPurthermore, it is clear from the use of the woraﬁ‘"agreed under
the hotelkeeper's. contract" . in the first sentence of paragraph 1 that
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the hotelkeeper will not be liable to a guest in cases where, for example,
a travel organiser brings to the hotel a larger number of .guests. than

was agreed or where he holds out in his prospéctus that. the hotel offers
services or amenities which the hotelkeeper has never undertaken to pro-
vide, . Finally, in answer to the objection that the provision would ex-
pose the hotelkeeper to the possibility of two actions being brought = . .
against him, one by the guest and one by the travel organiser, it was. . ... ..
replied that to 'the extent that a hotelkeeper might already have compen-.
sated the guest for damage suffered by him, the travel organiser. would
only be able to recover damages from the hotelkeeper for damage : suffered
by other guests or by him personally, for instance in respect of:any

injuries caused to his professional reputation.

50. ... In consequence. the text adopted by the Committee provides
the guest with an action against the hotelkeeper irrespective of whether
or not the guest is a party to the hotelkeeper's contract.

5L. ~Finally, in connection with paragraph 1, it should be noted -
that while the Committee was opposed to the introduction in the text of
any limitation on the compensation payable by the hotelkeeper or of any
criteria for limiting the damage in respect of which the hotelkeeper should
be held liable, for example to foreseeable or direct damage, the majority .
nevertheless considered that the guest should under no circumstances be
entitled to recover punitive damages and this possibility is excluded
by the reference to damage "actually suffered" by the guest. . It was- how-.
ever-considered wiser to leave thé'qdestion of the award of damages for.
non-material damage to be determined by each legal system according to
its own general principles. ‘ ' : '

52. Paragraph 2 makes provision for the hotelkeeper to be relieved
of liability to the extent that, with the consent of the guest, he pro- - -
cures for him equivalent accommodation and services in the same locality.
In drafting this provision, the Committee recognised that perhaps the
most frequent cause of damage being suffered by a guest is that of his
arriving at a hotel and finding that the accommodation reserved for him
is not available. In such cases, it is extremely difficult for the guest
to prove actual financial loss, since the damage suffered by him can as
a8 rule be measured more in terms.of inconvenience. The Committee was ‘in-
formed that the consequences of this state of affairs had been a tendency
in North America for hotelkeepers to offer by way of liquidated damages -

a free night's accommodation in another .establishment and it was suggested
by one delegation that 'since such a;solution might reasonably be expected
to spread to other continents in the near futurve it might be desirable - - ::
to include provision in the future Convention for such an on-the-spot
remedy . ! .

53V ""While recognising the interest of .this proposal and perhaps
the pos§ibility of making provision for its being contained in a reserva-
tion clause.at a’later stage, the Committee was: not, however, prepared = '
to .in¢lude the principle in the body of the draft Convention itself. On
the other hand, it considered that the requirements to, be met if the
htoelkeeper is to avoid liability by invoking paragraph 2 of Article 5
should be strict. The hotelkeeper must, therefore, actually procure for
the guest equivalent accommodation and services, and he does not relieve
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himself of llablllty merely by 1ndlcat1ng to the guest the avallablllty

of alternative dccofmodation and then leaving him to make the necessary,
arrangeménts himself. *Moreover, the accommodation must be Win.the same. "
locality", so that it is not sufflclent for a hotelkeeper who‘has.agreed RS
to provide: acoommodatlon in a elty centre to obtain alternative accommo--
dation for the: guest 'in a’‘distant re31dent1al suburb Moreover9 the text
makes it:.quite clear that the guest remains free to accept The :alterna~'
tive accommodation’and, to the extent that it really is "equivalent"; - . . @
thereby irenounce : his: rlght to dumages under .paragraph 1, or alternatlvely‘

to refusé’the hotelkeeper's' offer and to brlng an action in damages, it.

being open to the judge to detérmine how far such a refusal might be a

ground for relieving the hotelkeeper of his llahlllty

54, In addition, the Comm1ftce recognlsed that thc most-.common
expenses: which any substltutlon of accommodation would entail for the:
guest would be the cost of transport and it was therefore considered
desirable to make a specific reference to it in the second sentence of:
paragraph:2. It goes without saylng, howevers that in the -event..cf the. :.»
alternative .ac¢ommodation being more costly than that which the hotelkeeper
had originally undertaken to prov1de, it is he, . and not the.guest, who
must pay the dlfference in prlce to thr second hotelkeeper :

35 Flnallyg it should be stressed that if a new hotelkeeper S
contract is:.concluded with the hotclkeep providing the alternative.
accommodation, the’ first hatelkcener can onLy be liable in respect of his.
failure to perfOrm his obllgailons under the initial contract;.. he will .
not therefore be-liable for damage suffered by the gugst .in . the second .
hotel under the provisions of Chapters III or IV of the draft Convention
unless it can be proved that the second hotelkeeper was acting on his
behalf for the purposes of ArtlcTe 19 (see below Daragraph 159)

WSG Whereas Artlcle 5 is: concernod w1th the- llabll;ty of'the

hotelkeeper in the event of total:or partial failure on his part to per-

form his" obligations under the. hote1keener s contract, Article 6 deals o

with the correlative llablllty of-the: guest. Paragraph 1 of “the artlcle,_;v : .
thus lays down the general rule. that-"a guest who, for the whole' of'any" '

part of the period stipulated, fails to- occupy ‘the accommodation agreed N E

under the hotclkeeper s contraet, 'shall be liable for any’ damage actu— :h"f; @
ally suffered as. a consequence ‘thereof by the hotelkeeper"" The prov1~ e

sion is so Worded .as to:indicate in the first place that the article’ w1ll

be applicable to cases not only of no-show by the guest bhut also when

he takes up the accommodation at a later date than that agreed for occu-

pation or vacates the aecommodatlon before the date:iof the termination -

of the contract. Secondly9 by speaklny of the "damage actually sufféred"

by the” hotelkeeper, it seeks to make the, point that .if: the hotelkeeper -:

relets the accommodatlon on. the. s same terms to another. guest, the- orlgrnal

guest will not be llable to pay compensatlon It should however, be e

te v
R
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pointed out that the prov151on is not without a certaln amblgulty for

even if the hotelkeeper relets the accommodatlon reserved for the guest .
to another person, he may still have vacant rooms in the hotel and might
claim compensatlon for the loss of the bargaln with the first guest. In
other words it is not clear whethér the guest can avoid llablllty only

if the hotel, or at least the type of accommodatlon requested by him, .. .
is fully booked out and it would seem deelrable to 'clarlfy this question,
on thé occasion of the holding of the Dlplomatlc Conference for the. adop~.: -
tion of the draft Conventlon :

57..! There'ls9 moreover, another ambiguity in paragraph -1 of the
artiecle, - The ‘Committee agreed that thé provisions of Article 6 were.:
in principle directed only to contracts concluded between hotelkeepers
and guests. It was, however, considered unnecessary to state this expressly
in paragraph 1 to the extent that paragraph 6 would deal with contracts
concluded bétween hotelkeepers and parties to the hotelkeeper's: contract:
other than the guést. - Paragraph 6, however, (see below, paragraph 69 et:
seq.) refers only to "relations botween a hotelkeeper and.a party to the.
hotelkeeper’s contract other than the guest” and since Article.l, para-
graph 3-provides that the "Convention ... shall apply. ... to relations
between the hotelkéeper and the guest', one interpretation‘would be that
paragraphs 1 to 5 of Article 6 apply in their entirety to relations be-
tween a hotelkeeper and a guest even though the contract.was not concluded
by the guest. "If this were to be the case, a guest who had.paid over
to a travel organlser a sum of money in respect of an organised tour mlght
find himself being sued by a hotelkeeper where, for example, the travel
organiser fails to provide the necessary transportation enabling :the guest -
to reach the hotel with the consequence that the -accommodation remains

-unoccupied. TIf the travel organiser were hlmself to be insclvent, the . = ~¢

hotelkeeper might well be tempted to seek recovery from the guest who
could thus be required to pay twice over for accommodation. which in fact:
he never occupied. - It was certalnly not the intention of the Committee:
as a whole to bring ‘about such a result and in consequence it would- seem .
that at ‘a later stage paragraph 1 should be amended so-as to translate-
accurately the intentions of the Committes. Lo '

58. - Paragraph 2 of the article is closely -linked to paragraph 1
in that it provides that the hotelkeeper shall take all reasonable '
steps to mitigate any damage actually suffered by him. This in practiice
puts an obllgatlon upon him to attempt, within reasonable :limits, to re- °
let accommodatlon which has not been taken up or which has been relin- -
quished by a guest in breach of his obligations. 'This provision corres-' -
ponds to the implied requirement that the guest mitigate damage suffered”
by him in that the hotelkeeper shall only be required under Article 5,
paragraph 2, to ‘meet the "reasonable" expenses. incurred for the guest
by the substltutlon of the accommodation contemplated under the or1g1nal'1
contract ,

59. Paragraph 3 of Article 6 deals with a subject which was dis-
cussed at great length by the Committee, namely the principle that the
amount of compensation payable by the guest under.paragraph 1 should be
limited. On this question, certain delegations and also the representa-
tives of the hotelkeeping interests were opposed to the limitation of
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liability and considered that there was a strong case for deleting para-
graph 3 altogether° On thé one hand it was argued that there was no rea-
son why the- guest should not be liable in full for damage suffered by .
the hotelkeeper as there was no correspondlng llmltatlon ‘on the’ latter s
liability under Artlcle oq while mis sgivings were also expressed by a num-
ber of delegatlons concerning the possible 1mpact of paragraph 3 bn es-
tablighments” caterlng for the tourist 1ndustry9 espec1ally small seasonal
hotels which could' suffer very considerable’ loss as a result. of plac1ng
limits on the compensation payable to them in the event of no-show by
a guest. On the other hand, the view was expressed that the penalties
laid down in paragraph 3 were con81dcrably stiffer than those usually
applied and might stimulate proprietors of commer01al hotels who in pracr,
tice rarely claim compensatloh for no—show to adopt a more severe posl— S
tlon v1s~a-v1s the guest ' :
- 80: - The majority of delegatlons however ' favoured the pr1n01ple
of limiting thHe llablllty of the guest under Artlcle 6, paragraph 1,
partly because in practice hotelkeepers rarely ¢laimed the full amount due
from the guest in respect of the period covered by ‘the contract, partly -
because the existence of such a limitation would- encouraoe the hotelkeeper
to avoid 1oss by reletting the accommodatlon and" last but’ not least, be—
cause’the rule met the grow1ng demand for consumer protectlon

61 ‘ As to the special - problems associated with the loss which could“
be suffered by small seasonal hotels which might have d1ff1Culty in re-
letting accommodation after the cancellatlon at short notice of a re-
servation for a lengthy period, a number of delegatlons ‘feared that it
would be difficult’ to intréduce into ‘the body of the future Conventlon a
distinction between” commercial hotels and tourist orientated hotels s1nce
this would posé véry serious problcm of definition and demarcation on T
account of the- dlfferent laws and practices of thé various countries.  For
these reasons a proposal to make provision for hlgher limits on" compen-"
sation for the latter category of establishment or indeed to permit such
establishments to derogate from the provisions of paragraphs 3 4 and 5
in their relations with guests contracting dlrectly with them was’ rojected
although it was conceded that one might envisage some sort of reservation
clause on the matter being introduced at the future Diplomatic Conference
for the'adoption of the draft. It was, in addition, pointed out that
to the extent that: paragraph 6 (see below paragraah 69’ et-seq,). would :
leave unaffected the freedom of hoteJkeepers and parties to hotelkeepers
contracts other than the guest to. derogate from the provisions off Article -
6, this:would considerably attenuate the difficulties which- might be en-
countered by seasonal hotels through the appllcatlon of ‘the prov181ons
of the- artlc]e. - o -

62 Paragraph 3, therefor09 provides that the guest's llablllty
shall be llmlted in respec‘T of “the first two days of the contract to 75"
percent of the price of the accommodation and ancillary services provided
for in the contract and to 40% of that price in respect of the following
five -days, no damages being payable by the guest in respect: of any sub-
sequent days. Here, it should be noted that the figures represent .a maxi='.
mum and that the compensatlon payable by the guest may be less; to the .




- 33 -

extent that the amount of ‘damage actually suffered by the hotelkeaper

is lower than the percentage fixed,. for, instance when he has relet the
room, and paragraph 3 should not be taken as laying . down a rule govern-.
ing llquldated damages : : :

63, Secondly, in connectlon with thlS paragraph the reference
to "the price of the accommodation and ancillary services provided for. .
in the contract" refers not merely to the ancillary services mentioned
in Article 1, paragraah 1, so that in the case of a contract for full
or half pen81on ‘it is the total price, including the provision of food,
which would have to be taken into: consideration and not thecharge for .
the accommodatlon alone. On the other hand, the calculation for the pur-
poses of paragraph 3 would not cover.such items as telephone calls or
bar service, the_charge for which would not have been included when de-
termining the sum payable to the hotelkeeper when the contract was sti-
pulated. More dlfflcult would be. the case of the provision of extra-= '

ordlnary services such as.the special installation of conference facili- -

ties in a hotel but here there would appear to be no valid grounds for

limiting the compensation payable to the hotelkeeper for any loss.incurred

as a result of outlay by him and it would seem, that the best solution

would be te leave the question of the compensatlon payable to him by the.
party . who had requested such extraordinary services to be dealt with by .
natlonal law° : : :

B B4, Paragraphs 4 and 5 of the article prov1de that the guest shall

not be requlrcd to pay any compensatlon to the hotelkeeper in respect:
either of no-show (paragraph 4) or of -his relinquishing the accommodation
before the termination of the contract (paragraph .5) if the hotelkeeper
has been given adequate advance notice of the fact, and there is. perhaps
a slight defect in drafting as neitheyr provision covers the case.of. the
guest s late arrlval o

[

65. The mechanism of the two paragraphs is 1dentlcal . the perlod

of ﬂotlce required for the guest to avoid liability- becomlng progresslvely

longer in accordance with the length of the stay. The longest period .

of notice which may be required by the hotelkeeper is that-of seven days
in respect of a stay exceeding seven days or of a contract which has more
than seven days to run, it being felt that usually such stays would be:

in tourist, as opposed to commercial, hotels and that. such a rule would
give more seourlty to small seasonal hotels,

66 . While the Committee was unw1lllng to contemplate any deroga- .

tlons to the provisions of paragraphs 1 to 5 of Article 6 with regard.

to contracts concluded between hotelkeepers and guests, principally so -
as to avoid the guest finding himself faced with contracts of adhesion
imposed upon him by a professional; but also to permit :the guest to know
in advance his liability in the event of no-show and to take out appro-
priate insurance cover, it decided that. there should be no automatic:
appllcatlon of Article 6 to relations betwecen hotelkecgers and parties .-
t6 ‘the hotelkeeper's contract other than the guest. :
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67. This question was one which had been discussed at consider-
able length :in the coursé of the Committee's work. In the first place,
some delegations.iconsidered that the future instrument should apply to’
all cases of cancellation ‘and in support of ‘this contention it was argued
that to exclude completely organised travel contracts would greatly ve-
Strict the interest of the Convention for many countries, especially. .
developing countries, where tourism is fer the most part carried out on
the basis of organised package travel and where the hotelkeeper is fre-
quently the economically weaker party. Secondly, it was suggested that
to exclude contracts concluded on such a basis from the application of
Article 6 would involve relying on existing practice which effectively
means on the consequences of the réspective economic bargaining power .
of travel organisers and’ hotelkeepérs, whose contractual relations are
only in a minority of cases governed by the Hotel Convention relative ’
to Contracts between:Hoteliers and Travel Agents concluded between the
International Hotel Association (IHA) and the Universal Federation of Travel
Agents Associations (UFTAA). Minimum rules at least should’ therefore
be laid: down in the draft regarding such contracts. ° ’

< v68.° A majority of delegations, howeveér, supported by‘fhe_representf
atives of;the hotelkeeping and travel agency professionsa‘cdnsidepéd,thatq
there ‘were serious objections to the future Convention's laying down
directly or indirectly rules governing compensation for the  cancellation’
of reservations of accommodation made by travel organisers. In the first
place, the professional corganisations insisted on the need for drawing
@ clear distinction in this contesxt between on the ‘one hand contracts
concluded between hotelkeepers and guests, which'are essentially consumer
contracts, and on the ‘other contracts of a purely commercial character
between hotelkeepers and travel organisers,’ the nature of which varies
considerably and in respect of which they ‘argued in favour of the maxi-
mum freedom of contract. " In this connection it was noted that in many
cases such contracts form part of a series of agreements concluded between
the travel organiser and other operators (e.g. carriers) in the framework
of the contract binding the travel organiser and the traveller. A further
objection  to the draft's covering cases of ‘cancellation by travel organ-
isers and overbooking by hotelkeepers with the result that they cannot.
honour "their contracts with travel ofganisers was that either this would
result-in the need for lengthy negotiations if special rules were to be
worked out to covér liability in such ‘cases or alternatively that it would
upset the balance created by Articles 5 and ‘6 of the draft, which had
been elaborated with individual hotelkeepers' contracts in mind, if an
attempt were to be made to solve the problem in the context of those
articles as drafted. The view was also” expressed that such an extension
of the scope of application of the draft Convention would render it more
complex and ‘thus less acceptable to States. o

~69. By way of a compromise solution, it was agreed that paragraph"

6 should lay down the rule that Article 6 is in principlelappliqable to
relations between a hotelkeepér and a party to the hotelkeeper's'contractvr
other than'the guest but that the freedom of contract between the parties.

should be respected by permitting them to make alternative arrangements
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rending the possible conclusion of an intergovernmental international
Convention on the subject at some later stage if-this were thought to .
be desirable ori-even necessary. The Committee recognised that as regards
contracts ‘concluded between hotelkee“urs and travel. organisers, alterna- .
tive rules to those 1aid down in Article 6 would almost invariably be
stlpulated but. the ‘provisions of the’ article might nevertheless be ap-
Plicable in those cases where contracts are concluded between' hotel- -
keepers and, for instance, embassies booking accommodation for a v131t-"’
ing delegatlon or firms for their employees and where no rules governing
cancellatlon are otlpulated between’ the partles to the hotelkeeper s
contract.

70.  In any event, however, ‘it should be recalled that any agréde--' "
ments between hotelkeepers and parties to the hotelkeeper's. Gontract otherf“
than the guest dercogating fom the provisions of Article 6 can in no way =~
prejudice the rights of the guest under the Conventlon by virtue: of Art—?
icle 21, paragraph 2 (see below, paragraph '165). ‘ ‘

71, FlnallyJ in connection with this article9 the possibility
was referred to of introducing a provision to the effect that the hotel-
keeper should keep the accomrodation at the disposal of .the' guest for
one day, or-in respect of a stay ‘of one night up to a certain hour on _
the day.of arrival, in the event of: the latter‘s failure to notify the
hotelkeeper.of his late arrival. It was ‘recognised that such a rule
coincided with thé practlce followed by many hotelkeepers, but in view
of the fact that’its introduction in: ‘the Convention would entail the -
revision, at a ldte stage of the Commlttee s work, : -of the mechanism
for compensation provided- ‘for elsewhere in Artlcle 6, it was de01ded
merely to -mention the matter in the explanatorj report on the future: Con~
vention so that:it:wéuld not be lost sight of in the period elapsing- be-”"
tween the last. sesolon of the Committee and the Dlplomatlc Conference
for adoptlon

1

Article 7

72.  This article groups together a number of miscellaneous obli--
gations of the guest and the hotelkeeper. The first of these'is a mutual -
obligation to."behave in a manner and show the consjderationwhich the - -~
other could reasonably expect". While recognising that this obligation
was somewhat vague and that it was unusual to legls]ate in“this sphere-
of relations, the Committee nevertheless considered that the hotelkeeper's
contract was in many respects atypical and that to a far greater. degree
than in most other contracts its satisfactory performance depéends &s' much
upont the social behaviour of the partles as on the performance of purely
legal obligations. The second sentence of paragraph 1, however, which -
places an additional obligation on the guest by‘requiring him "in parti6u~_
lar, to ' observe such regulations of the hotel as are reasonable and -
as are duly brought’ to his noti¢e having regard to all the cireumstances
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and to the usual practice", has a more objective basis, although a number
of delegations from countries with a civil law tradition expressed doubts
as -to whether it_was'pedessary to retain the word "reasonable",; which
they considered to be”implicit in the rule. : To the extenty: however, that
certain delegations from Common law countries ..feared that ‘the ‘absence of
the term might be interpreted by their, courts as laying on the' guesti an’ !
absolute obligation to observe the regulations of the hotel, it was - -
agreed to retain the word. As to the precise meaning of the words 'duly:
brought™to his rotice", the general feeling of the Committee was that . -
it would be undesirable to speak in more specific terms of the require-
ment of notice, for instance whether it would be sufficient forp the re-
gulations to be posted up in the entrance hall of the hotel or in which
languages ‘they Should‘be, displayed,.in view of the.diffevent laws.and ‘i
praéticeé“ﬁféVailing’fféh;ghé country, to another-and:of the differendées?
existing between various categories of establishments. With a view, how- -
ever, to indicating in the text itself the need for flexibility in in- -
terpreting the provision, the Committee decided to add at the end of it
the words "having regard to all the circumstances and to the usual prac-
tice™, ‘it ' o “ Co APRNE

73.  Paragraphs 2 and 3 of the article deal with the consequences .
of breach by one of the parties of his ochligations undeér paragraph.1-and
on this point there was no consensus within the Committee as to the éxact
nature of the sanctions to be imposed on the party in.breach. While-
some delegations wished td‘make"express provision. for the payment:of
damages,‘others'felt that it would be sufficient to. permit-the innocent -~ -
party to terminate the contract in the event of serious or- repeated breach’
by the other of ‘his obligations, subject however to the hotelkeeper's
being required to observe the provisions of Article U4, paragraph 4 when .
requesting a guest to leave the hotél. The Committee therefope adopted
the minimal soluticn, leaving open to national law the question of whether,
and in which circumstances, damages should be payable by one party to
the other for a breach of his obligations under paragraph 1 of this art-
icle. It was, however, agreed that a party suffering damage arising out
of such a breach should nevertheless retain any rights to compensation
which he might have against the other party under the Convention, for
example,the guest's right to compensation under Apticle 5 or that of the
hotelkeeper under Article 6.and this principle has-been given expression'
in paragraph 3 of the article. It goes without saying, moreover, that- . -7
nothing in this article will preyent a party against whom paragraph 1 - =
has been wrongfully invoked from claiming compensation from the othep
party for damage:suffeped by.himJin consequence. thereof. :

74. The final words in paragraph 2, "contract concluded by them"
indicate that this provision constitutes an exception to the general rule
laid down'in Article 1, paragraph 2 in that it only applies to contracts
concluded between hotelkeepers and guests. The Committee. considered:im - -
fact that in case of breach by the hotelkeeper or the guest of his obli-
gation under Article 8, paragraph 1 when. the guest.is accommodated under
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an organised travel contract, it 'wotld be normal for the"party invoking o~
the provisions of paragraph 1 to'address himself First to'the travel .or- = -
ganiser or a representative of his with a view to remedying ‘the situatiom, -

75. - In the course of the discussions on this article, one delega-
tion noted that generally speaking the:draft Convention seémed td be
less concerned with the obligations of:the guest. than with those of the
hotelkeeper and that the future instrument should attempt to cover some
other obligations:of the guest and in particular hisduty to pay the price
of the accommodation and ancillary services provided by the hotelkeeper = == -
and his duty to make reparation for any damage caused by him on the pre-
mises of the hotel.

76. The second point would seem to be met in part by the wording
of paragraph 2 of the article in that ‘the hotelkeeper might well be
entitled to terminate the contract and although that paragraph does not
make express provision for the payment of damages, neither does it exclude
the possibility of an extracontractual claim being brought against ‘the -
guest by the hotelkeeper. for damage to hotel property. - SRS

77.  As to the guest's obligation to pay the price of the accommo-
dation and services provided, the Committee thought it was unnecessary
to make express. reference to it, partly on the grounds that this was sle
self-evident'and pzrtly because the duty was considered to be reférred
to implicitly by the presence of the words "for reward" in Article 1, %
paragraph 1. . ' S ' S Cond

Article 8 . . RS . ;=,§\ﬁ;

78. ¥While being of the opinion that the draft Convention should
contain a-provision relieving the hotelkeeper or the ‘guest of liability
in certain: cases where it becomes impossible for the former to provide,
or the latter to occupy, the accommodation, the Committee experienced
difficulty in finding a form of words to express the idea which could
command general support. . After a number of formulae had been rejected. _
and in particular that of "force majeure', which was recognised ashaving -
widely different connotations in.different legal systems, the Committee
decided to adopt the wording "an unavoidable and irresistible.event which
cannot be imputed to the party who invokes'it."ﬂ-This-wordiﬁgﬁfwhich
took account of the work of the Council of Europe's Sub-Committee on
Fundamental Legal Concepts, was seen as having the special merit of
indicating:that the event must be caused by a factor external to the
party invoking it and at the same time avoiding any reference to the "un-' ' -
foreseeable' nature of the event, since some event: might be foreseeable
but their precise.occurrence totally “unpredictable, for instanceeapth-
quakes in areas mere than usually susceptible to such phenomena.: The
Committee also stressed that in the case of an event described in para-
graph 1 occurring, the contract will be automatically terminated.-



79. Paragraph 2 of the article further develops paragraph. ] by . -~
-providing that a party invoking this provision will be, liable ;under-the .:i*
future Convention "for“any damage caused to the other. by his failure to: v
take all reasonable steps to notify that pirty of the termination of the
contract", thereby permitting the latter, where possible, to mitigate
his:loss, although the view was also expressed that parvagraph 2. wasrun-
necessary given that the duty to give notification in-such:cases.isial-
ready imposed by the"general principles of law and that.failure to:give
notice would-amount :to the commission of a fault by the party’ invoking
paragraph 1.::: 7 i e o

ég;icle g

80.": This article deals with a situation which arises quite commonly.
in practice, namely where the hotelkeeper r¢quests‘the‘guest to pay a
certdin sum of money in advance, and although the Cdmmittee‘was opposed
to the inclusion in the future instrumént of a provision which could be
interpreted as meaning that the payment of a deposit by the guest should
be compulsory, it considered that the matter could not be entirely ignored.

8l. " At preésent in some legal»systems, a sum paid to, the hotel~
keeper' in ‘advance ‘15’ considered to be a forfeitable deposit so that if
the guestdoes not occupy the accommodation, the hotelkeeper may keep -
the sum in toto. Although there was some support for this solution, or
at least one which would permit the hotelkeeper to treat the advance pay-
ment as a forfeitable deposit if the parties so agree, the majority of
delegations were opposed to such a rule. This, they pointed out, would
allow the hotelkeeper to avoid the application of the limits laid down
in Article 6 in respect of the compensation payable by the guest,
for example by requesting that the whole of the sum payable -under the
hotelkeeper's contrdct be paid in advance, ot to mention cases where-.:
the hotelkeeper relets the accommodation to another guest,thus suffering
no loss at all. T o SRR :

82. " The 'wording of the provision therefore does not permit
the hotelkeeper to retain any part of the sum paid to him.in.advance in:
excess of the amount due to him under the terms of the Convention, and
it should be noted that by spedking of the hotelkeeper's receiving "from
the guest a sum of money . in advanée", “the Committee deliberately re-.: o
stricted the scope of application of the provision to contracts concluded
between hotelkeepers and guests. On the one hand, ~this drafting seeks -
to exclude the possibility of a guest occupying: accommodation under.a
travel contract concluded by a travel organiser arbitrarily giving
notice to the hotelkeeper of his intention to leave the hotel before: the
expiry of the’Ebhtfact ahd'then'claiming,PQStitution frcm the hotelkeeper
of the sum corresponding to the charge for the accommodation and ancillary
services which he had not in fact enjoyed but in respect of which pay-
ment had alréady been made by‘the travel organiser.to the hotelkeeper. On
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the other, the drafting of the prov1s1on represents the view of the Com—
mittee that since contracts between hotelkeepers and travel organisers :
almost. invapiably contain provisions regulating the, case contemplated-.
by thls carticle, 1t was-unnecessary to make provision for them. therein,
such arrangements ' thus being left to the exer01se of the contraectual
freedom of the partles. K L

Article 10

83. Paragraph 1 of .this article embodies the w1delys although
not universally, recognised rule that the hotelkeeper may, as:a.guaran-
tee for payment of the charge for the accommodation and services actually
provided to the guest, detain property brought to the premises of the
hotel by the ‘latter. Historically, the right may be regarded as a
counterbalance to two particular features of the status of the hotelkeeper,
namely -his: duty, in ‘some countries at least, to accept all comers and
his, special. liability with regard to the safekeeplng of ‘the property of
his guests. These justifications. for the rule are, however, just. as
real today,. for although in many States” the almost absolute llablllty
of the. hotelkeeper has been attenuated ‘a heavy burden nevertheless re-
mains upon him while he is in addition still at risk as repards the sol-
vency of his guests as in many cases payment w1ll be requested only at.
the end of the guest's stay Lo

84,  The Committee noted, however, that differences. both in the
mechanism of the exercise of the right and as regards the property-which
may be detained are.to be found between one legal system and another.

Thus while the majority of the Common Law States have ~ followed the
English notion of the hotelkeeper's lien over the guest's property .
brought: to the hotel, some civil law States have founded the rlghts of .
the hotelkeeper on -the basis of a legal pledge while others grant him

a right of detention and yet others- make provision for giving him a pre-.
ferred .claim without making any reference to the right of detentlon.

The Committee felt, therefore, that the simplest solution would be to
adopt a general formulation of the right of detention which would not
enter into detail and:thereby avoid embarrassing any legal systems whose
law contains special provisions, especially those of a procedural charac- .
ter. o ‘ :

85.  As to the type of property which may be detained by the hotel-
kee =r, some delegatlons considered that tc the extent that the right
of "detention is merely a guarantee for payment, it should apply only
to property which can be sold and thus not extend to such items as the
guest’s passport or his travellers?® cheques which are not capable of
being sold. They also assimilated such objects to the clothes the -
guest is actually wearing as their detention would effectively amount: i -
to the detention of the guest himself, while another delegation suggested .
that the categories of property exempted from the right of detention . - .
should be enlarged to cover, for instance, property indispensable
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to the guest for the exercise.of.his professional activities. On the
other hand, "it was argued that since the right of detention:constitutes

a means of putting pressure on the guest to settle.his bill, thé hotel-
keeper should be permitted to detain even.such objects as passports ‘and
other personal documents and finally a compromise solution ‘was adopted '
which is reflected in the text of paragraph 1. This provision states -
that property may be detained by the hotelkeeper "asa guarantee for pay-
ment of the charge for the accommodation and for any other ancillary
services supplied by him" and that in addition that property must be of
"commercial value". The term "commercial value" is admittedly somewhat
vague but it was felt that it translated adequately the idea that the
hotelkeeper cannot detain such items of property as passports or airline-
tickets, which are not transferable, and thereby effectively detain ‘the

guest himself.

86. ' Property used by the guest for the carrying out of his pro- =
fessional activities would, however, as a rule fall within the notion ' ™"
of "property of commercial value", as also would vehicles' brought’ onto
the premises of the hotel or property left with such vehiclés:-even when
the hotel in question is situated in a State which excludes the applica-
tion of Articles 12 to 18 of. the future Convention to them undér Article
2%, paragraph 1 (d) (see belgw, paragraph 179 et seq.). Thé pight of -
detention would not,_howéVer;fbe exercisable under:the Convention in
respect of live animals (see below, paragraph 162 for the comments on ‘
Article 20, paragraph (b) ). TLastly, the Committee experienced consider-
able difficulty as regards the exercise of the rights of detention and
sale over property brought to the hotel by & guest but belonging to a
third party and an attempt to deal with such situations has been made
in paragraph 4 of Article 10 (sece below, paragraph 94 et seq:).

87.  The use in paragraph 1 of the words "except in lcases where
the sum payable to the hotelkeeper is ‘due from a person other than the-
guest" indicates the view of the, Committee that the hotelkeeper should:
not be’entitled to exercise the .right of detention when .the' accommoda-: -
tion ahd';éﬁvices are provided to the guest. under an’.organised travel = '
contract for in such cases the obligation to pay the hotelkeeper for .~
them falls not upon the guest but upon the travel organiser. ' The =~
right would, however, be exercisable by the hotelkeeper ‘in respect of
additional services or goods supplied by him to' such a guest, for:exaniple
extra meals, drinks or the cost of telephone calls, although it was con-
sidered that the right of detention should not apply to sums advanced
by the hotelkeeper to, third persons on behalf:of the. guest, for example ‘
goods brought to the hbtel;byitradesmen at “his request, or to compemsa- .
tion which might be due to.the hotelkeeper for damage caused by the guest
to hotel property. : . : . ' LT

88.  The Committee was also of the opinion that the right of de-
tention should be available. only.in respect of accommodation' and services
"actually provided" by the hotelkeeper. so that he will not be entitled "
to detain property in respect of a.claim under Article. 6, for example =
when the guest relinquishes the accommodation before the end of the
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period stlpuldted by the contract w1thout glVan the notice required

by paragraph 5 of Artlcle 6. Flnallyq the question was discussed as to:
whether it should be stated in the text that the hotelkeeper's right of:-
detention ought to extend only up- to such property as is necessary to
realise the sum owed by the guest. 1In this connection it was pointed

out on the one hand that in many cases the hotelkeeper could have no idea
of how much the property was worth until it had been officially valued
and on the other that he might not even know what the property was at

the time of its detentlon for instance the contents of a locked trunk.
For these reasons it was agreed not to deal with the point spec1f1cally _
in the text although it was felt that the reference therein to a guarantee 5
for payment would indicate that the hotelkeeper should not exercise his
right abusively by detaining property of value obv1ously far in excess' .
of the sum due to him, : C o

89. " The purpose of paragraph 2 is to exclude the exerc1se of the
hotelkeeper's right of detention of property when a sufficient guarantee
for the sum.claimed is prov1ded or an equivalent sum deposited with a
mutually accepted third party or with an official institution such, for
instance, as a court or a notary, authorised to act in such cases undey::
the natlonal law appllcablee This cons tltutes a satsifactory. solution .
in two different factual sn.tuctlonsD namely when the guest, while not
dlsputlng the sum payable to the hotelkeeper is unable to settle.the
bill, as mlght happen if he were robbed of all the cash he. had on his
person, or where, while disputing the bill presented to him by the hotel-
keeper for the accommocatlon and services provided,. he wishes to avoid
the exercise of the rlght of detention, as could be the case of a‘com- -
mercial travcller ‘whose samples have been seized by the hotelkeeper
The prov151on does not 'specify that the guarantee or deposit must be
provided by the guest so as. to leave open the possibility of its belng

by a thlPd party with an interest in the property which the hotel--
keeper would otherw1ec detain. ;

90. Like paragraph 1, paragraph 3 contains a general principle -
to be found in most national legal systems, namely that the hotelkéeper
may, after giving notlce to the guest, cause to be sold as much of the -
property over which he has exercised his rlght of detention as is neces-
sary for him to satisfy his claim against the guest. Here again, the
Committee considered that there were quite considerable divergencies in.
the law of States regarding the detailed procedure to be followed and
that it was in the interests of unification to lay down a rule capable
of gaining general support while leaving intact the peculiarities of na-
tional law, rather than to'attempt to find a common denominator which
might render thie artlcle more difficult to accept. It is therefore
prov1ded that the condltlons and procedures to be followed in connection
with the sale, whlch are to be considered as englobing the repayment of .
any surplus proceeds realised, shall be coverned by the law of the place
where the hotel is situated, 1t belny understood that the law referred
to is the law of the jurisdiction in question to the exclusion of its
conflicts of law rules as such procedural matters are always regulated
by the 1nternal law of that jurisdiction.
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91.  As to the interpretation of the word "claim", the Committee
congidered It desirable to leave this to be determined by-national law, ¢
although it was the understanding:of many delegations that it covered &d
only interest on the debt but also‘any expenses.to which the hotelkeepep’ ~'*
might be put ‘in making the arrangements for the sale. S

. 92. The requirement that the hotclkeeper must give the guest
"adequate and timely notice'" of the sale of the property-detained by him
is intended to permit-the guest to settle the claim and thereby avoid the
sale, or alternatively to intervene before the sale if he considers that’
the prope¢rty was wrongfully detained by the hotelkeeper. 'Similarly, the”
property-might belong to a third party and so as to-cover cases where the
hotelkeéeper has ' notice that the property does belong -to such a person,
the provision leaves open the question of the persch’ t& whom the notice
must be given. Indeed it is the case in some jurisdictions at present
that when the hotelkeeper has such notice he may neither detain nor sell
the property concerned.’ o o LT o

93: .:The Committeeidid not consider it advisable to expand the no-
tion of "adequate and timely notice", and fo attempt to deal expressly
with such questions. as whether mere publishing 'in a local paper of notice
of the sale would be -adequate if the.guest had already left:the-country in
which the hotel was situated and had returned to his home in a distant
country. ' In consequence such matters. are left to be determined by the na-
tional law applicable. TR ‘ S e o
94. . As mentioned ‘above, the Committee gave lengthy acnsidération
to the problem of the existence of third party rights over the propérty
which the hotelkeeper might wish to detain and séll. While some delega=' - -
tions preferred not to deal with the matter at all, as any provision com= -
cerning it would raise conflicts of law:issues, which had been avoided &+ -
elsewhere in the draft Convention, others feared that' if the article _
were to remain silent on the question the implication might ‘be thaf the” -
hot elkeeper was being accorded an absolute right of detention and sale
irrespective of: the existence of third party rights over the property.
In these circumstances, the Committee decided: to include ‘in paragraph 4
of Article 10 :a rule to.the effect that "thé internal law of the place
where the hotel -is situated shall determine: the effects which third party
rights may have on the hotelkeeper's rights of detention and sale and on
the proceeds. of such sale'. s A T T e

95. .. While'one delegation suggested that, in the interests of uni-
ficatien, ;paragraph 4 should also provide that the law of thée place where
the hotel is situatéd determine the existence of ‘third party rights over-
property brought to the hotel, the Committee -as a ‘whole favoured restrict-
ing its - application to the effects of such rights on the hotelkeeper's rights
of detention and sale; . its principal function would thus-be the éstablish*"
ment ofird choice of law rule for the determination of priorities between =
competing -claims over the property, the determination of the existence
of third party rights being left.to the free play of the rules of private:
internationdl law. As to the meéaning.of the term "internal law", which is-
to govern the effects of third party rights over the property concerned
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or the progeeds of sale, the Committée considered that;it.was sufficientiy
clear that the intention was to prevent recourse being had to the' private

international law rules of the place where the hotel is situated, thus

-a@voiding the danger of continual references back and forth between the
‘law of different. jurisdictions. - |

Chapteriiil}~ Liability of the' hotelkeeper fdnldéafh and.pedenal_injﬁries
Article 11

'96. . Together with the provisions of Chapter II, dealing with a _
number of aspects of the conclusion and the performance of the hotelKeeper's
contract, this article constitutes one of the most important features o
of the draft Convention in that it seeks to lay down uniform rules in an _
area which has hitherto: been the province of nati@nal_lawﬁ=namely the hotel-
keeper's liability -for the death of, or personal.injuries suffered by the
guest. In this- connection, one delegation intimated the difficulties
which might arise for it in - view of the specific liability régime estab-
lished'in Article 11 in thé ‘context of the pending reform of its legisla-
tion regulating occupier's liability and it therefore raised. the possib-
ility of deleting Article 11 dr_of'at'least:intfdducing‘a reservation
clause permittihgﬁContracting States not to apply its provisions. No
other delegation supported the idea of ‘déleting the provisions in the '~
draft ' Convention concerning death and personal injuries but some dele-
gations nevertheless expressed sympathy for the difficulties encountered
by the delegation in question and declared that while their Governments o
would probably not avail themselves of a reservation clause along the-
lines suggested, they were-nbt'in‘prinCiple‘opposed to the proposal .if' _
this would facilitate acceptance of the‘future'Canentionﬁ-aIt;Was,theré- '”
fore agreed that while no decision should be taken by the Committee as
to the desirability of intrioducing a reservation clause permitting- Con="
tracting States not to apply the provisionsof Article 11l,the question ’
should. not be overlooked in the Explanatory Report on the.draft Conven-
tion which would accompany the text at the time of its submission to’ the™
Diplomatic Conference for- adoption. ’ '

97. ' Paragraph 1 is concerned with all cases in.which loss or dam~'
age is suffered as a result of the death of, or personal injuries to, a "'
guest caused by an eventroccurring on the premises of the hotel or in. ™

any other place under the supervision of the hotelkeeper,. except when _
death or injury results from the consumption of Food or drink; a special
situation dealt with in paragraph 2 of the article (see below, paragraph

108 et seq.). - ‘ T ‘

98. The first point to note in connection with this provision
is that the term "lésions de toutes natures" in the French text was chosen as
a translation of the English expression "personal injuries", in prefer-
ence to the words "blessures corporelles". used for example in the French
text of the Warsaw Convention, so as to avoid glving the possible impres-
sion that the provision does not cover cases of mental harm or nervous
shock suffered by the victim.
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99.  Secondly, the -event causing the damage need not take pilace on
the premises of ‘thé hotel but may also ogcur in any.ether, place under the
supervision of the’ hotelkeeper for examplc -a private beach not ad301n1ng
the hotel; although the prov131on does not .coveyg,events occurring in places
such as golf courses which ‘are not under the supervision of the’hotel~
keeper but to which the guest may have access on special terms by reason
of his staying at the hotel. Again, paragraph 1. does not encompass situ-
ations in which the hotelkeeper provides transport facilities to the guest
as the liability for any injury caused in the course of 'such transport
operations would-bé-regulated by-the approprlate national law governlng
the carriage of passengers.

100. During its examination-of- th1 'prov181on the Committee also
considered whether it should apply only in cases where the guest is in-
jured on premises or in a place to which the hotelkeeper has authorised
him to have access. Such a: clarlflcatlon was, however, deemed to be un~"
Vnecessary for the hotelkeeper could either nlead that he had himself. "
exercised the care called for under, the.second sentence of paragraph
(see below, paragraph 106) or else allcge that the guest had been at:
fault in placing hlmself in the 81tuatlon .in  which. the. damage. occurred
so that there could be & reductlon or. dlsallowance of compensation to”
the guest in accordance’ with the prov1s1ons of paragraph 3 of the article
(see below, paragraph 112 et seq ) ;. Moreover, situations might-also be™ii.:
envisaged in which'the guest, through ne fault of his own, for example *
the defectlve functlonlng of a lift, might find himself in a: place on -
the premises where he had no rlght to beand in which ‘he suffered -injury.: -
The test applicable in such cases would therefore be that of reasonable-"
ness and the national judge would consider all the relevant facts in

reachlng h1s de0131on.;

lOl.‘ The Commlttee also examlned the questlon of . whether some
temporal requlrement35 81mllar to . those contained in Article-12 (see be-
low, paragraph 122 et seq.), should be .inserted in the provision to the
effect that’ the hotelkeeper would be. llable for death -or:personal injury
occurring "durlng and for 'a reasonable period before and .after the time

when the guest is entitled to accommodatlon” It decided not to do so vz

for a number of reasons. Apart from a certain inherent vagueness :in the
concept, it mlght have the effect of modifying existing civil liability -
régimes in various countries and it was also considered. to be unnecessary
to refer to the period preceding the time when the guest has the accommo-
dation at his dlsposal since the hotelkeepcr would -be liable to the guest
for phy31cal 1njur1es or death occurring on the. premises of the hotel

as from the time the guest entered them, under the contract already con- -
cluded with the hotelkeeper eithepr. by hlm,or by.a: third party. - As re- .
gards those cases where the damage occurs,after the: accommodation has
been Vacated by the guest it will be left to national law to determine
whether it would be appropriate for the provisions of Article 11 to apply.
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102, While the first sentence of paragraph 1 is concerned with
the nature of the 1n]ury suffered by the guest and with the place where
the damage must occur 1f “the hotelkeeper is“to incur llablllty under
Article 11, the second sentence deals with the llablllty régime itself.
Although the ‘Committee re]ected the notion of imposing a .strict liability
on the hotelkeeper in the cases contemplated by paragraph.l; and was
generally agreed that his liability should essentially be based.om the
fault principle, there was a considerable division of opinion as to the
question of the party on whom the burden of proof should lie.,  On the
one hand9 certain deleyatlons considered that the effect.of a. provision

which enshrined the principle of the presumed fault of the ‘hotelkeeper . -

with the burden of proof reversed would in effect make the hotelkeeper

an insurer of the guest s safety. Such a rule, they maintained, would
1nvolve a considerable’ extension of the hotelkeeper s liability for per-.
sonal 1n3ur1es in their own countrieés and, to the extent-that an action
brought by .the. ‘guest against the’ hotelkeeper could be pegarded as founded
in tort, then conceptual difficulties would also arisé. The  introduction
of such a prlnc1Dle9'1t was' further argued, would have the effect of.

raising very “cons 1derably the insurance premiums payable by hotelkeepers;;pﬁm
and it was therefore _proposed fhaL the burden of proving that the hotel- = .

keeper had not met the requisite standard of care be placed on the guest.
It was also stressed that the position of the hotelkeeper could not be
equated to that of a,carrJer and that even in the carriage Conventions .
the presumed llabllltj of ‘the carrier was accompanied by provisions lim-:

iting his llablllty in the event of death or personal injury to the pass~ .
enger, which was piot the case here. If it was accepted that the liability ..

of a hotelkeeper was more akin to that of an occupier, then ‘the 1nequ1t—
ableness of preaumlng him to be liable in all cases -becamie’ d11" the more.
apparent. < : . RN

103. " Other delegations, however; stated that a rule placing on:
the hotelkeeper the burden of proving that he had not been at fault co-
incided with the p081T10n at presént obtaining in- thelr own- jurlsdlctlons
and that any move ‘in the direction of requiring'the guest to prove fault:
on the'part of the hotelkeeper would repreésent a-step backwards which:

it would be difficult for them to contemplate: in: this age of ever-increasr::

ing awareness of the need to provide adequate. protection for consumers.

In this context, reference was also made to the provisions of the Council -

of Europe's Convention on Products Liability in regard to Personal In-. -
jury and Death and it was recommended that attempts should be made to

avoid any incompatibility between the future Convention' on the hotelkeep-:.:

er's contract on the one hand and the Council of Europe Convention and
the draft directive of the European Economic' Community on the same sub-
ject on the other. ' Furthermore, it was stressed by more than one dele-
gation that, with respect to the bringing of evidence, it would in most
cases be easier for the hotelkeeper, who was thoroughly familiar with

his premises;, than for the guest, to discharge the burden of proof, es-
pecially in cases where the symptoms of damage began to appear some time
after the guest had left the hotel. =




- upg -

~A0k. Yet a third view was that it did not greatly matter upon whom |
the burden of proofwas placed since in any event a court would almost .
certainly be faced with conflicting evidence bréught by the guest and
the hotelkeeper, and: would deciderin-favourxof'éhe or the other on the
balance of such evidence. S o

-105. In the light of thiS'diffefénée’bf'approach, the Committee
concluded that it would not be possible to lay down a rule commanding
unanimous or even quasi-unanimous*Supportfand'in‘consequence‘the drafting
of the provision:is intended to leave open the question of the party upon .
whom the burden-of ‘proof is to be imposed so that each jurisdiction may .
decide the matter in’'accordance with its prevailing law and practice. =
It was, however, irecognised that such intentional ambiguity in a uniform. . .
law text was to be regretted and the Committee noted _a suggestion that . . -
a provision might be 'introduced in the final clauses of the draft Conven-
tion on the occasion of “its adoption by the Diplomatic’ Conference to the.
effect that the Contracting Parties might at the time of 'signature, ra~ . .-
tification or accession ‘make a declaration indicating the interpretation
to be given to the provision in question by their courts. o

106.- As.to the precise wording of the second sentence OT‘paragraph _
1, this follows closely that to be found in a number of European transport
Conventions -concerning the carriage of passengers, although one depart-
ure from these texts has been made in view of the‘impbrtance attached
by the delegations of a number of Common Law countries to the introduc-
tion in the English text ofithé concept of "reasonablé care'' and, to take
account of this concern, the provision is worded so as to spéak of the .
hotelkeeper's exercising "the care which the circumstances called for"
("la diligence commandée par les circonstances" in the French text).

107. . Finally, in connection with this provision, the question was:
raised as. to the extent-té which the hotelkecper would be liable in cer-
tain cases where it would pérhaﬁé‘befdifficuli to consider him as having
been at faulta-fornexample_if the guest were to suffer injury as a result.
of a defective component of a 1lift giving way, thus projecting the occu-
pants to-the ‘bottom of the 1ift shaft. The hotelkeeper might have taken -
all necessary ‘steps to ensure that the 1ift was in .good, working order and.
could not possibly have known of the defect in manufacture and, if he
Wwere to be held liable in such a case under paragraph 1, it was suggested
that recourse might have to be had under national law to some .concept such
2s that of non~delegable duties. In this connection the Committee con-
sidered that it was necessary to refer to Article 19, concerning liability
of the hotelkeeper for acts and omissions of his servants and agents (see
below, paragraph 159 et seq.). As this article was intended to,.establish,
inter alia, the hotelkeeper's liability in respect of independent contrac-
tors, it was thought that he cbuld"be liable_thebéundep in_thé,type,bf,
case mentioned. ":In:addition, it was hoted that the hotelkeeper: would.,; of
course, have a recourse action against the supplier while the guest him-
self would be entitled to proceed directly against such a person instead
of, or together with, the hotelkeeper.
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108. . The provisions of paragraph 2 of this article:constitute an
exception-to the general rule laid down in paragraph 1 in the sénse that
thewliability imposed upon the: hotelkeeper for injury suffered as-a re-
sult of-the consumptlon of food: or drink supplied’ by hlm to the guest
is a strict liability. In consequence the hotelkeéper cannot avodid' 1i- "

ability by showing that even’ though he used the care whiéh:thefcircumstaﬂ4';;

ces called for, the:event causing the damage could not have been avdidéed™
or its consequences prevented. It is thus of no-avail for'the hotélkeécper
to claim that the food was contaminated before it reached hif:. and'that'”
it would have been.impossible for anyone,;;lthe absence of sc1ent1fnc
tests, to dlscover the 1mpur1ty

109. The one detence open to him:ig that the food wds fit for ,
human consumptlon so that he will be relieved of" llablllty if he'provides
normal, wholesome focd or drink to a guest who, owing to some peculiarity:
of Wthh the hotelkeeper could not have known, falls ill as a consequence
of consuming it or if-a guest suffers damage as a result of uncontrolled
over-indulgence .in consuming certain food or drink.  If, on the other
hand, the guest informs the hotelkeeper of his allergy or susceptibility .-

to particular. food or drink and notwithstanding this fact he is provided "

with it by the hotelkeeper, then the latter would be llable in any event
under the prov131ons of paragraph 1 of the article.

: 110, The burden of proving that the food or drink was ‘fit for hu-
man consumption lies.on the hotelkeeper and although the Commlttee recog-:
nised that:this was a. heavy one, it was unable ‘to accept a suggestlon '
that the burden of proving that the food or drink was unfit for human -
consumption:be- imposed orn:the guest as it would be:even more difficult
for him, with little or no knowlodgc of the arrangeménts made by‘the'hé;V -
telkeeper in- procurlng or preparing food, to discharge the burden of proV*‘
ing that the food in question: was unfit for human consumption; moreéver _
the guest:had ‘already to cstablish that. the: consumptlon ‘of “the food Was
the cause &f: hls illness and thlS mlght 1tself prove to be a dlfflcult
undertaklng : i

lll.:=Some hesitatién was alsc expressed as to'hotelkeeperﬂéfbéiﬁgf 5
strictly liable ‘in cases-where food provided by him is consumed cutside

the hotel, for example a‘packed lunch, as the food might ‘be contamitiated: *

after it had ‘left the hotel, but it was not considered pOSSible=te‘deal’3"“t!
with such specific cases in the "text of the Convention itself. It would -
thus be necessary to - examine the facts of the case to see whether. the '

contamination might not have been due to the act 6r neglect offthe guegt™ i

so that thefhotelkeeper'might‘be relieved of his liability under para-
graph 3-of Article 11." A gimilar point was ralsed as. to whether the
hotelkeeper would be liable*under paragraph 2 if ‘a guest,.accommodated
in a hotel 'under a contract’whereby the hotelkeeper undertook to provide
full board and lodging, were to fall ill as a result of consuming food
or drink supplied not on the premises of the hotel but in a nearby res-
taurant under a standing arrangement between the hotelkeeper and the
restauranteur. Here it was noted that, unlike paragraph 1 of Article
11, paragraph 2 makes no reference to the question of where the event
causing the damage occurs and in consequence the hotelkeeper would be
liable under Article 19 as the restauranteur would be an agent of his
for whose acts and omissions he is responsible.
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112, Paragraph 3 prov1des that in cases : where the hotelkeeper is
liable under ‘the provisions.of Article 11, the compensatlon due to:the
guest may be’ reduced to the’ extent that the loss or damage has been caused
by his fault,. The first feature of this prov1slon calling- for comment -
is that’it. leaves it open to national courts’ ta.decide whether or not
to permlt a “réduction of damagcs or even to dlsallow ,them completely to
the eXtent that the damage has been caused by the fault of the.guest.

The p0331blllty for courts not to make such a reduction or. exclusion |
of damages was prov1ded for at the request of one delegation in partlcu-
lar which indicated that it would be consistent with legislation which
had been introduced in its country considerably cutting down the possi-
blllty of damages being reduced in civil claims for death or personal
1njury on the grounds -of contrlbutory negllgence so. that in effect. it -
was now usually required that the plaintiff should have been grossly
negllgent before ~any such reductlon would be made.

ll3. ‘The second p01nt to note is the reference to the "fault" of
the guest in the Engllsh text, "faute du client” in the French. These
expressions were chosen by the Committee after much discussion as to -
whether it would be d031rable to. restrict the situations in which the
compensatlon payable to the guest could be reduced to cases where he had
himself in some way been at fault or whether one might not also envisage
such a reduction when it would not strictly speaking be correct to regard
him as having been at ‘fault. To the extent that the latter. solution. mlght_.
be adopteéd, some delegations proposed to speak in the French text of the -
"fait du client" rather than the "faute du client™. Other dclcgatlons
however, uexprcssed strong ooposltlon to thls idea. 1In the. first place _
it was argued that from a legal standp01nt only children and the .insane.
are not capable of. commlttlnp faults. . As to the former case, it was . _
Suggested that 'in many cases where chlldren were injured. the hotelkeeper
could cla1m that this was partly or wholly due to the absence of super-
vision by their parents and that as far as insane persons were. concerned
it could be maintained that to the extent that a hotelkeeper could show
that he had exercised the care required by the circumstances and that
he could not have avoided the event causing the damage or have prevented
its consequences, he would not in any event be liable under paragraph 1 . . .
so that paragraph 3 oF Artlcle 11 would be irrelevant. In -addition, some.
delegations were apprehen51ve about the abandonment of the- idea of the -
"fault" of the victim as this would leave the question of exoneration.
from llablllty to be determined solely by reference to the principles

of causation, which was an approach normally allen to Common - Law legal ,Q-'~w;

thlnklng In these circumstances it was decided to speak in- the French:.
text of the "faute du client" and in the English of the "Fault" of the
guest, whlch was considered to be a. more.. general term than "the negllgence
or wilful act or omission” of the guest whlch in :many ‘Common. Law juris-,
dictions has a preclsc legal connotation in the . context of civil 1liabil-~-
ity. L
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11w, Thé- Commlttee also considered the problem of the appllcablllty
of paragraph 8 to thé 'case of a gusst injured in the -course of rescuing -
fellow guests or hotel employees, for example in the event of a fire.
It was considered unnecessary to include any specific provision on the
matter as the general feeling was that in most cases one could not rea-
sonably regard the guest as having committed a "fault'" “when. acting on /1%
the basis of humanitarian’ concern for the safety of .others.

115. Finally, in connection with this paragraph,: the Committee
discussed the question’of whether there might not:be.a case for extend- ¥
1ng its application to 81tuat10ns where the fault could be attributed 7
in part to a person accompanylng the guest or in hlS employment It was, s
however, felt that such situations would arise but rarely in practlce
and that it would not be unreasonable to treat such persons as: thlrd partles
so that the rules set out in paragraph U4 would be appllcable

116. ‘The purpose of paragraph 4 1s to relleve the hotelkeeper of -
liability when the loss or damage results.in part from the fault of a
party other than the guest, although the hotelkeeper will nevertheless
be required to compensate the guest in full in such cases so as. to av01d
the latter having to* brlno actions against two defendants, one of whom,
the third party, it” mlght be dlfflcult or even impossible to 1dent1fy
Initially, the Committee also considered introducing a provision deallng
with cases where the damage resulted wholly from the fault of a party
other than the guest but it subsequently decided that such a provision
would be at the least superfluous and at the most dangerous. It was .
deemed superfluous to the extent that in cases where the loss or damage
could be wholly attributed to the fault of a third party, the hotelkeeper
would by definition in no way have been at fault. himself-so that he would
not be liable-at all under paragraph 1 of Artlcle 11 while, in the spec1al
case of the provision of food and drink, it was the Committee's intention’:
that the hotelkeeper would- still be liable to the guest even though he
was in no way at fault, for example when his supplier provided him with
food which the hotelkeeper could not have known to be contaminated, or
even when a guest surreptltlously slipped poison into the food or drlnk
of a fellow guest. Although one delegation had misgivings about holding
the hotelkeeper liable in the last mentioned case, it was considered diffi- -
cult, if not impossible, to find a simple form .of words to make.provision
for such situations and in consequence the Commlttee decided to make no
provision for relieving the hotclkeeper of llablllty unless. the damage -
was caused entirely by a third person, it being understood: that the person':
for whom the hotelkeeper is llable under Article 19 cannot be considered
as third parttes :

117.  Finally, in connection with the defences available to the
hotelkeeper under Article 11, the Committee examined the question ofiwhether
provision should be made for a defence based on the force majeure prin-- -
ciple but this wids deemed to be unneceosary as regards the cases.contem- "
plated by parapraph l as it would already be encompassed.by the wordlng
of the second séntence of that prov1slon and contrary 1o~ the 1ntent10n
of the authors of the draft in respect of. paragraph 2. c
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118. Paragraph 5 prov;des that the provisions.of Article 11 shall
be w1thout prejudlce to any. rlght of.. recourse the hotelkeeper may have TR
against & party other than the. guest.wi - '

Chapter IV - Liability of the hotelkeeper for damage to property

119, These artlcles deal w1th the llablllty of the hotelkeeper‘
for damage to, or destruction or loss ot property brought to the hotel
by guests’ and are  largely modelled on the provisions contained in the -
Annex to. the Counc:l of Europe Conventlon on the: Llablllty of ‘Hotel- keepers7
concernlng the Property of their Guests which was itself ‘inspired by the
pre-war 'UNIDROIT draft uniform law respecting the 1liability of-innkeepers
for goods brought to inns by guests. Both the Working Committee and the
Committee of Governmental Experts considered that'everything:-should be
done to reduce to.a minimum: differences between the new instrument and
the Council of Europe. Conventlon and apart from a. certain rearrangement
of the prOV1 ions and a number of minor changes, the principal” dlfference
between' the two ‘texts is to be found in Article 13 , paragraph 2 of the
present draft’ Lonventlong in.connection with the hotelkeeper s pright to .
limit h1°'llab111ty in respect of . property depos1ted with him for safe i ] -
custody, " , S R

t:t#Artlcle:lQ_ ,

1207 Th1s prov181on lays down the general rule to be found in the
natlonal law of many States that: ‘the hotelkeeper shall be liable for- any
damage’ to, or. destructlon or loss of, property brought to the' premises
of the hotel or of which he takes charge outside the: premises’ of the ° _
hotel. 'This llablllty is a strlct one so that it is unnecessary for the :
guest to prove that the, hotelkeeper or his servants or agents have been
at fault, subject to the exceptlon contalned in Artlcle 18 (see below,_
paragraph 152) : TR

lQl The. spatlal requlrement here is dlfferent from: that lald down -

in Article 11, owing to. the differences in the damage  contemplated. ‘In e

consequence the hotelkeeper will be held liable in-respect of property

of which-He takes charge outside. the hotel for example when he agrees

to transport the guest's’ luggage to the hotel from an airport or railway
station or vice-versa. Similarly, he will be liable if he takes charge
of the guest s car and of property, left with it:in a. garage outside

the premlses of the hotel although States are entitled to make

a reservation i respect of vehicles. and such property under Article

2y, paragraph 1 (d), (see below, paragraph 179 et-seq.). Again, this.
paragraph covers the case of damage to,or loss «of ;. property handed over
by a guest to an employee or agent of the hqtelkeeper responsible for = 7
the supervision of & private. beach .to: which -hotel guests have access but
not ‘the situation where such loss or damage occurs to property which has
not been placed in the charge of the superintendant, for example a watch
carelessly left lying on the beach.
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122, Unlike"Article 11, Article 12 also lays down a temporal re-. -
quirement . for-the hotelkeeper's- llablllty to be engaged namely that the;.
loss<or damage to the property must ‘ocecur durlng, or within,a reasonable -
period-before or after; the time when the- guést is entitled to ‘accommo- . |
dation:z: This wording takes account of “thé fact that the guest's luggage .
may .be sent on by him to the‘hotel before his drrival or that he may make
arrangements.with the hotelkeeper for it to be dlspatched ‘to him after '
his stay; or simply leave it with the': hotelkeeper for. a few hours after
vacatlng ‘the accommodation and before catchlng his tra1n or 'plane. The. .
provision covers all of theéese situations as also that of the guest's pro-..
perty being damaged or stolen from the hotel lobby while he is actually

concluding the contract with the hotelkeeper. The Committee recognised
that it would not be possible to lay down precise rules regarding -the
length: of time before or after: the guest’s entitlement to the accommodar
tion during.which the: ‘hotelkeeper would be llable and in consequence it |
will be: for national courts to determine in each.case whether the perlod.
is "reasonable" for the purposes of Article 12.

123. LastlyB in connection with this artlcle5 the words’ "when the;lp
guest is entitled to accommodation™ are used so as to make it clear that;_i
the: hotelkeeper will still be liablé® in respect ‘of the guest's property '
in casesiwhere, owing to overbooklng3 he is*unable to provide the guest
with the accommodatlon agreed or éven 1n cases where the gues st, whlle
paying the charge for the accommodation, dbes not actually occupy it for
all or part of hlS prOJected stay :

'Article:13 ‘r i;' ;fghs

124. Paragraph 1 of this article lays down the rule that ths hotel-"
keeper must receive securities, money and valuable articles for safe
custody and that:he may refuse them only if they' are dangerous or cumber-
some.  ‘This provision corresponds to that’ ‘contained in ‘Article 2, para-
graph:2 of the Annex:to the Council of Europe Conventlon the prlnc1pal
difference being-that under the future Gonvention the” hotelkeeper will
not be: permltted torefuse the deposit of property on the grounds that
its valueiis excessive. - In departlng from the provisions of the Council.,
of Europe Convention on this: point, the Committee noted on the one hand o
that it ‘would be open to question in- each case whether the property was ”f!
indeed "of excessive value"s'whlch could glve rise to con81derable lltl“—?+
gation, iand on the other that on the basis of ‘information supplled by o
the hotelkeeping profession, it seemed that it is not the practice of
hotelkeepers to refuse to accept property for safe Peeplng on account
of 1ts value S

T.:,-;,.

l25 ’ Paragraph 2°of the article proV1des that the hotelkeeper shall;
be entitled to examine the' property tendered to hlm for safe custody and
to- reqU1re that 1t shall be put in a fastened or sealed contalner

\
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,,lQQ,VJﬁgme,hesitations wepe expressed:regarding the hotelkeeper's
right to. examine the property offered; for deposit, which it'was felt might
give rise to difficulties when,.for instance,.a guest hands over for:de=-.
posit,cpnfidentialidpcuments,;.The;COmmittee acknéwledged the existénce’
of the problem but on the other hand did not see how it could bé pesolved
to the eéxtent that the hotelkeeper must retain the right to examine the -
property to ensure that- it:is not:dahgerous or illegal, for example-a
packet containing drugs, or.to ascertain, in the case of money. deposited,
that its value corresponds to that declared by the guest. It decided
therefore to affirm the, hotelkeeper's right to examine the property,:
trusting to the hotelkeeping profession to exercise the right of examina- -
tionvinjajreasonable'mannér‘and-with.the-necessary discretion. e :

_127. As_to the placing of the property in'a sealed or fastened
container, the Committee. considered the question of who 'should provide
such a container, the hotelkeeper.or the guest. While recognising. that
the hotelkeeper could not be expected to provide a special container for
all types of property tendered to him for safe custody, for example tech-
nical equipment of irregular dimensions, the Committee thought that :He
would  usually make:such a-container available, most commonly :an enve-
lope in which money.might be -placed. IFf, however, the guest ‘were himself
to provide a fastened jewelry case, the requirement would be met.‘and in
these eircumstances the Committee saw no need to lay down a general rule
as to+who should provide the container. B T T

128. The principal departure from the terms of the Council of Eur-
ope Convention is to be found in paragraph 3 of Article 13, which provides
that the hotelkeeper may limit his liability in respect of property de-
posited with him for safe custody, provided that the guest has been duly
notified of such a limit prior to the deposit, it being left to national
law to determine what constitutes due notification in such cases. -

- 129.  The introduction of this mew rule.had its.origins in a -pro=<’
posal by one delegation that if the rule providing For unlimited liabil~
ity in such cases were to be retained, then a reservation clause should
be included in Article 24 permitting States to make provision.for the -
hotelkeeper to limit his liability. As some support for the notion of
limiting the hotelkeeper's liability in respect of property -deposited.
with him for safe custody became apparent, a new trend emerged in" the -»
Committee to the effect that the substance of the:proposed reservation
clause should itself become the rule to be embodied in the draft Conven~
tion, and the principle of unlimited liability transferred.to the article:
on reservations. v It :

13C. The principal arguments adduced in favour of the retention = .
of the principle of limited liability were on the one hand the fact that
it was already part of the law of many countries, especially those which
had ratified the Council of Europe Convention and, on the-other, that 7.
it is difficult to see why there is a need, based on insurance considera-
tions, for a limit on the hotelkeeper's liability in respect of property
deposited with him for safe custody when his liability is already un-
limited in respect of personal injuries suffered by the guest.
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131. Against this latter argument it was pointed out -‘%¥hat there
are corisidérable differences in premiums regardlng personal injuny - and -
damage to, or loss of, property The latter is a far .mope: llkely oceur-~ .
rence ‘in a hotel and moréover 1t ought not to be forgotten ~that. dlffer—
ent liability régimes apply under “the draft Convention; .while the. lla-'
bility attachlng to personal 1n]ury is, apart from, the .case of damage:
suffered as a result of consuming food or drink, based on fault, the ho-
telkeeper's liability as regards property is a strict liability and this
difference would be reflected in the different insurance premiums. It
was further’ observed that whlle it might be the case .that a number of
States recognise the unllmlted llablllty of the hotelkeeper for.property =
deposited with him, many others do mnot and there might. therefore be. con- «
siderable difficulties in overcomlng oppos1tlon from the hotelkeeping °
profession to ratification of the Future 1nstrument 1f the principle’..
of unlimited liability remained. In addition, it was recalled that whlle
it was true that the Council of Europe Convention.made prov181on for un-
limited llablllty in respect of property dep081ted with:the hotelkeeper,
it bhad also contained the rule, absent in-the- present draft Conventlon3
permlttlng ‘the’ hotelkeeper to refuse, to accept property. of excessive
value, and althouoh large luxury hotels might never refuse property for
deposlt on those- grounds3 it was a.very valuable safeguard for small es~ -
tablishments which could not offer sophlstlcated equipment for the safe-
keeping of goods. HMoreover, the supporters of the principle of limited
llablllty dlso stregsed that there were a number of exceptions and attenu-
ations to this pr1nclple as enumerated in. paragraph 3. -In the first place,
the limit would only apply: if approprlate notice were ylven to the guest
of theslimits of llablllty before’ thn deposit was made; secondly, the
limit -could be' set at a sufflclently tliigh level to cover almost all cases
which would ‘avise in practice, while thirdly the hotelkeepr '8 1iability:
would remaln unlimited if the loss of or damage to, the property was
in ahy way' to' be attrlbuted to fault on his part as defined in Apticle 16 -
(see below, paraoraph 146 et seq. ) Flnally the hotclkeeper would. have
an option not to limit his llablllty and in those Auxury. hotels. where
it was more llkely that the guest would have extremely valuable property .
with hlm the hotelkeeper mlght 1ndeed not insist on applylng the Yimit. -

132. - In the light of these argumenta the Commlttee agreed to in~-’
sert in paragraph 3 of Artlcle 13 the pr1n01ple that the hotelkeeper:may
limit; hls liability in respect of property tcndered to. him: for safe.cus-:
tody, subject to the requlrement of the, guest’ S. being notified of the - <
limit and of a- poss1b111ty fér States” to enter a reservatlon under Article -

24 allowing: for a hleher llmlt of llablllty_ or forlunllmlted,llablllty..

in such caSes (see below paragraph 178).
133. The alternative flgures in square brackets indicate what the
Committee thought to be the lower and upper., lipits which might.-be taken
as a basis for fixing the final llmltatlon flgure (for the reasons, ‘for .
calculating “the- limit on the basis’ of the charge for the accommodatlon
see below, paragraph 142 et oeq ). In this connectlon it was. p01nted
out that'the figure of 500 times the charge . for the accommodatlon corres-—-
ponded’ to what could be env1saged 1n a normal 1nsurance pollcy but that
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any h;gher multlple would neces31tate the taklng out .of supplementary
insurance which could be very costly for the hotelkeepcr.. The .Committee
took ‘note of this information but decided that it .would nevertheless be
deolrable to leave the question open.for the time being so that definite - .
positions could be established at a later date with a view to the taking ..
of a final decision at the Dlplomatlc Conference for the adoptlon of the .
draft Conventlon. ' o

134, As to the reference to "any single - event", thls is 1ntended
to cover the case of a partlcularly unfortunate guest'’s belng deprived -
of his property on more than one occasion durlng his. stay at the hotel
and to ‘make it clear that the llmltatnon amount cannot be invoked by the
hotelkeeper to cover all incidents causing damage to the guest but must. .
be applled separately on each occa81on » :

135, Lastly, in connectJon ‘with this’ paragraph, the Commlttee con-
sidered a- proposal that provision might be made for ‘the guest to be re-.
quired to'‘make a ‘declaration of value of the property tendered for safe
keeping and ‘that such a declaratnon should constitute-a llmlt on ‘the ho".
telkeeper's' liability if such propcrty were to be lost or. damaged after
deposit. It was suggested that such a rule would be cqultable 51nce the .
guest would usually have a better idea of the value of the property
than the hotelkeeper and the point was also made that it would permlt C
the hotelkeeper to take especla]ly strlngent securlty measures in respect
of property of very great value, There was, however, considerable .,:: -
opposition to the proposal. Oon’ the cne hand it was aroued that. the guest -
might have very llttle idea of the value of the. property and that if he:."
did, he might be reluctant to publlczse 1ts great value. Secondly, it .
was suggested that such a rule might be. useful to the extent that the. .
hotelkeeper s liability for property deposited with him was unllmlted but._
that sinc¢e a limit was now prov1ded by the draft Conventlon9 it lost much
of its interest. Thlrdly5 it was pointed out that the intproduction of
a rule permlttlng the ‘hotelkeeper to insist on a declaration of value
could give rise to abuse. The hotelkeeper might insist on a formal ex-
pertlse being undertaken to determine the value of the property tendered
for safe custody and 1nsofar as the guest might decide not to insist on
the dep031t in such cases or that such an expertise could not be carried
out during the course of a short stay at the hotel, the hotelkeeper w1th~
out actually refu31ng to accept the property and thereby 1ncurr1ng un-
limited llablllty under paragraph 4 of Article 13, would in effect be
able to reduce his liability to the lowest level prov1ded for in Article .
14 (see below, paragraph 138). 1In these gircumstances:the Committee .
rejected the idea of iinking a declaration of value to the limitation
of the hotelkeeper s llablllty under paragraph 3 of Article 13.

136. Paragraph 4 corrcsponds to Article 2, paragraph 1 (b) of the
Annex to the Council of Europé Convention by providing that the hotel-
keeper's llabll]ty shall be unlimited in .cases where he has refused to
accept property which he is bound to accept for safe custody under para-.
graph l of Article 13 for in the absence of such a rule, the hotelkeeper .
would once again be able to beneéfit from the lowest llmlt of liability
provided for in Article 14.
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Article 14 -

137. - Thiﬁfppovision3 which establishes a limit on the compensation
payable by -the hotelkeeper in respect of damage to, or destruction or
loss of, property other than that accepted ‘for safe custody, was adopted
both'in’ the Council of Europe Convention and in the preceding UNIDROIT
draft and is in addition a feature of a'large majority of legislations
throughout the world, based as it is upon the need which has become felt
to alleviate the’ extremely severé:liability placed on hotélkeepers from
Roman law-almost until the present day. - IR '

e

-+°188.. In view of the decision to makeipbovision.iﬁ Apficle 13, paraf' 
graph 3 for a special limit “of liability in respect of property deposited .

with the hotelkeeper for safe custody, the limit laid down in Article 14
is necessarily restricted to all other cases of loss or destruction of,

or damage to, property. The Committee agreed that the limit under Article
14 should be considerably lower than that’provided for in Article 13 for,
on the one hand, by accepting property for safe custody the hotelkeeper
must be taken to have assumed a greater responsibility than would be the
case with property Ieft by a guest in his room while, on the other, pro-

=

perty deposited would normallyfﬁé’of higher value.

- 139. “After lengthy consideration of the suggestions advanced .as
to the limit to be applied, the Committee decided to adopt the ‘multiple
of one hundred times the charge for the accommodation which, it .was felt,
corresponded to present-day -realities and which also bad the merit of
being the same as that to be found in the Council of Europe Convention.,
The Committee also followed the latter instrument in two other respects.
First, it made no provision for the loss of the right to limit liability
in the event of the hotelkeeper's failing to bring to the attention of

the guest the existence of such a limit and secondly it reje¢t¢d'the'id§a'>

that the hotelkeeper should, in the absence of fault‘on"his part or
that of his agents or servants, Le relieved of liability if the guest

failed ‘to deposit valuable property with him for safe custody. One reasznii-

son for not adopting this“latter sclution was that it would entail a .
definition:of valuable property which was not at present to be found in
the draft Convention and which would be far from easy to elaborate. . .
Moreover, it could always be argued that failure to deposit valuable
property would, in certain circumstances, amount to fault on the part

of the guest for the purposes of Article 17 (see below, paragraph, 149).

140. 'On the other hand, the Committee departed from'the Council
of Europe Convention'in two respects. In-the first place it.pej¢Cté&:_i
the idea of adopting an alternative limit of“liability, based on a fixed-
sum, to' that founded on'a multiple of the ¢harge for' the accommodation,,

partly because of, the difficulty of establishing & satisfactory unit of

account and partly, bécause, as experience of "the Council ofEurop¢ Con:

vention has shown; such limits sooh tend to become inadequaté as a resulf

of inflation. Secondly, the Committee evinced no enthusiasm for the;idga

VY
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of imposing a special limit of liability in respect of any single item

of property lost or damaged. In adopting these solutions, the Committee
recognised that there would now be a certain lack of consistency between
the future Convention and that of the Council of Europe but ‘the problem
was seen as being more apparent than real as the changes had the effect -
of increasing the hotelkeeper's eventual liability and to.this. extent: -
were compatible with the spirit of the Council of Europe Conwvention which
laid down what were in.effect minimum rules. - TR :

141." As is the ‘case with Article 13, paragraph 3, Article 14 pro-
vides that the limitation figure may not be invoked globally in respect
of damage suffered by the guest on separate occasions and provision is
-also made in Article 24, paragraph 1 (c) for States to establish a higher
limit of liability or to set no limits thereon at all (see below, para-: -
graph 178), | o S SR

Article 15

142. Both Articles 13 and 14 calculate the limit of the hotelkeeper's
liability on thé basis of a multiple of the charge for the accommodation
and Article 15 defines this expression as "the highest daily charge for
the accommodation exclusive of taxes, service charges and additional: ser-
vices". The intention of this provision is in the first place to.indicate
that the basis of calculation excludes any elements other than the charge
for the room itself, for example meals provided by the hotelkeeper, which'
are taken into consideration for the purposes of limiting the guest's
liability under Article 6 (see above, paragraph 63). ' :

" 143. It should, however, be pointed out that .there is a slight
discrepancy between the wording of the English.and French texts for
whereas the former speaks of "service charges and additional services'™,
the latter refers to "services et prestations accessoires™. Since, through-
out the draft Convention, the French expression "services et prestations"
has been used synonymously with the English word "services", it would
seem that the French text does not contain any mention of "service charges!
and this inconsistency should be eliminated on the occasion of the adop-.
tion of the findl text by a Diplomatic Conference. .

144  The second aim of'thé;proVision is to take account of the
fact that different charges may be made in respect of a hotel rocom or
suite according to whether the guest has .contracted. individually with
the hotelkeeper or whether thé accommodation has been procured for him
by a travel organiser or by, perhaps, a corporation which obtains a dis--
count on the price normally charged and posted up in the room. Many other
situations could also be envisaged and so with a view. to achieving some :
degree of certainty, the Committee decided that the limit of:liability ... ..
should be calculated on the basis of a multiple of the highest daily Lo
charge for the accommodation. In 50 doing it was aware that such a rule
might not cover all situations, for example that of hotels whose total




- 57 =

operations are.based on group travel so that there might be no fixed'pricev

1

at all for the accommodatien. It seemed, however, impossibleto make’ ot
specifig provision for such cases:and:-the national judge will “have to:t +7iY
reach a:solution-based on all the facts of the case, ascertaining wherever *
possible the cost of the other compecnents of the-organised: travel contract,”
for example the cost of transport, and deducting “them from the téotal ﬁéi&“*ﬁ

by the guest to the travel organiser.

145, ;. The second sentence of the article provides that "if ‘the ac—" -
commodation. is . occupied by several persons, the calculation of the limit
of liability shall be made by taking account of the total charge for the
accommodation and by considering all the occupants as a single guest".

The aim of-this provision is again twofold. On the one hand it seeks

to avoid. a court holding that the limitation may apply in respect of each’
person, for instance a husband, wife and child occupying one room in
the hotel, and thereby tripling the limitation figure in the example given,
and, on the other, when a suite of rooms or more than one room is occu-
pied by one or more persons, to ensure that the limitation-of liability ™
will be calculated.in accordance with the total charge for:the’ ‘accommo-
dation and not just the room in which the lost or damaged pfoperty"wan
situated. : Pt

BRI AN

Article 16

146. This provision, which deprives the hotelkeeper of the right
to avail himself of the limitations on his liability provided for in’
Articles 13 and 14 of the Convention in cases where the damage, destruc- = -
tion.or.loss is caused by his negligence or by his wilful act or omission =
or by that of any person for whom he is responsible under Article 19, '
is modelled on Article 4 of the Annex to the Council of Europe Convention,
and reflects a principle to be found in all those legal systems which
contain specific provisions concerning the liability of the hotelkeeper
for property brought to the hotel.

147. It.should:be noted, in addition, that whereas the Committee .
had, in:the English text of Article 13, preferred to employ the 'less ppre- & -
cise term "fault" to qualify the acts or omissions of a guest op-of & e
third party which might.relieve the hotelkeeper in whole or ‘Part-bf: his -
liability  for death or .personal-injury, it considered it mére appropriaté, -’
in connection with the liability.of the hotelkeeper for damage to; op e
loss of ; property, -to~use the more established expression "negligence
or wilful act or. omission” to correspond to the French word "faute".

Article 17
-lﬁa; Thisiarficle follows Article 3 of the Annex-td’thé“Counci;'
of Europe Convention in providing that in three situations the hotelkéépép -
shall not be liable under Article 12 for damage to, or destruction or
loss of, property.
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. 149. Paragraphs (a) and (b), concerning respectively those cases -
where the damage is due to the negligence op to the wilful act op omis~"
sion of the guest or of any person accompanying him or in his employment "
or visiting him, and those where it is caused by an unavoidable and ir-
resistible event which cannot be imputed to the .hotelkeeper, differ some-
what in‘wording from the corresponding provisions to be found in the-
Council of Europe Convention but nevertheless ‘convey substantially the
same meaning and reflect rules to be found in a large number of legal
systems. The wording of paragraph (a) in the English text reproduces:.
that containedin Article 16 as far as- the translation of the French term-
"faute" is concerned, whereas that of paragraph (b) repeats the fopmula'
used In Article 8, paragraph-1l of the draft Convention (see-above, para-
graph 78) to cover the force majeure .situation, in preference to the
formula employed in the Council of Europe Convention; namely "an unfore-
sceable and irresistible act of nature or an act of war'. - '

150.  The origins of paragraph (c) are to'be found in the Annex

to the Council of Europe Convention (Article 3, paragraph (c) ) for there
is no corresponding provision.in the pre-war UNIDROIT draft and a 'spe-
cific provision in this sense is lacking in the law of many States. How-'
ever, such a rule, which has its counterpart in many transport law Con-'
ventions, is a useful one for the hotelkeeper can scarcely be held 1i-
able for the loss or deterioration of, for example, highly inflammable
or perishable goods which the guest has introduced into the hotel.

151. Finally, it should be noted that the reference, in the intro-
duction to Article 17, to Article 12 which lays down the principle of
the hotelkeeper's strict liability in respect of damage to, or loss of i
property, is intended to make it clear that the defences are available
to the hotelkeeper irrespective of whether the property has been accepted
by him for safe custody or not. . : e R

';Afticle 18

152.  This article is modelled upon Article 5 of the Annex to-the
Council of Europe Convention which was itself inspired by Article W of -
the pre-war UNIDROIT draft and upon the provisions  to be found in many
national legal systems. Its effect is that the. guest will not be en-
titled to invoke the strict liability of the hotelkeeper if, after dis-
covering the damage to, or destruction or loss of,. the property, he
fails to inform thé‘hotelkeeper thereof as soon as'is:. reasonably possible, ™
the rationale for the rule being that'early report of the loss will per- "~
mit the hotelkeeper to undertake an enquiry among his staff or to call
in the police as quickly as possible and thus increase the chance of re-
covering the property. Exception was,:however, taken to the wording of
this provision in the Council of Europé Convention and in the preliminary
draft of the UNIDROIT Working Committee on the grounds that it was tanta-
mount to a provision on prescription in that it seemed to deprive the
guest offa'qohrsé of action. The Committee therefore reformulated the
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draftlng of the artlcle 'so.as to make it clear ‘that failure by the guest’

to ‘inform the hotelkeeper in good time of- any -damage to, or loss of ;- ‘pro=i

perty, would not deprive him of a remedy . -agdinst the hotelkeeper but
merely convert the hotelkeeper's limited but ‘strict liability as affirmed -
in Article 12 into a fault liability potentially unlimited, so that the
guest, in order to recover, must prove that the damage suffered by him’
has been caused by the negllgence or by a wilful act or omission of the
hotelkeeper or by a person for whom he is responsible.

Chapter V - Miscellaneous provisions

-153 The three artlcles contained: in this. chapter are all that

remain. of a series of provisions, mainly of a procedural character;y which

were 1ncluded in the preliminary draft Convention on the hotelkeeper‘s

contract prepared by the UNIDROIT Working Committee. The articles deleted

by the Committee of Governmental Experts dealt respectively with the ap--

plicability of the provisions. of the future Convéntion excluding or lim-"
iting the. llablllty of the hotelkeeper to extra-contvactual claims,; with "

]urlsdlctlon, enforCLment and related matters and flnally w1th llmltatlon
of actlous. : : e
‘150, As regards the flrst of these artlcles, a number of: delega-- :
tions drew attention especially to the problem of overlapping betweern-
on the one hand. the . future Convention on the hotelkeeper's contract and-
on the other the Council of Europe Convention on Products Liability in
regard to Personal Injury and Death and the draft Directive of the Euro-
pean Economic Community-on products liability, &nd it was in‘particular
suggested that failure to take account of possible. incompatibility be-
tween. the varlous instruments: arising from the.rétention of the article -
in question’ might reduce the number of ratifications of the future in- -
strument on the hotelkeeper's contract.

155. 1In connection with the question of jurisdiction and enforce-
ment of judgments on which there had alread] been a marked division of
opinion within the UNIDROIT Working Group, some support was forthcoming
for the.inclusion of provisions dn: these matters in the future.Convention
on the hotelkeeper s contract. Thus one delegation considered that it -
would be desirable to retain the article proposed by the Working Committee
but on condition that it was accepted as a whole. Another delegation = -
stressed the need for harmonisation in this context and expressed inter-
est in the paragraph of .the article enumerating the grounds of jurisdic-.
tion, while another argued in favour of the future.. instrument's contain~ -
ing provisions on enforcement; which would be necessary for its State -
to enforce judgments given under the terms of the-Convention, in view -
of the ‘limited number of bilateral agreements it had concluded on the
enforcement of judgments.

:“"‘




156. A majority of delegations, however, were reluctant to deal ‘
with the questiong of jurisdiction and,enforcement in the futuré Converi= :
tion, partly on .the grounds that such matters. are normally left to regula-
tion by bilateral agreements, partly because the hotelkeeper's: contract . .
' was not seen as justifying special treatment in this. connection- and: partly
because difficulties might arise for member States of the European’ Econ-
omic Community with regard to the relationship between on the one hand
the article of the draft Convention concerning jurisdiction ‘and related:
matters and on the other. Article 57 of the EEC Convention. of. 27 September
1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commer-
cial Matters together with Article 24 of the preliminary draft Convention
on the accession of the new member States to the 1968 Convention.

157. With the exception of one delegation which pleaded in support
of the maintenance of the proposed article governing limitation of actions
in the interests of unification of law, there was general dgreement that.
no. such provision be included in the future Convention as there seemed =
to be little justification for applying to hotelkeeper's contracts rules '
other than the general ones applicable under statutes of limitation.
Various delegations expressed-their concern with different paragraphs
of the article as: proposed by the Working Committee and reference’was
made in particular to the fact .that there were differences between it ,
and the corresponding provisions of the Council of Europe Convention ‘on
Products Liability in regard to Personal Injury and Death and the draft
Directive of the European Economic Community on products liability. It
was also considered that provisions on limitation of actions were of more
importance in Conventions dealing with business rélations where it -is ne-
cessary to establish the security of commercial transactions within a
short period. . - : S SN SR :

‘”flSGQ. In,{hese_cirgumsténces;ﬂthé}Committee decided:to delete’ﬁhé
three”articles in question,ion the undérstanding ‘that reference would
be made in the Explanatory Report: on the draft Convention to the reasons

which had led it to do so.

159, ‘This]apticle‘lists the persons for whom the hotelkeepér!'is
responsible and. is similar to one .inserted in most of the uniform law
texts prepared within the framework of UNIDROIT. The ' provisien. is worded
in such a way as: to hold the hotelkeeper .liable not only for the acts e
and omissions of his agents and.servants but also for "all:other persons
of whose services he makes use.for the performance of ‘his obligations" :
so that'it-dbwers-indepeﬁdent contractors as well (see above, paragraphs
107 and 111, for illustrations of possible application of the rule). ¢
It goes without saying, however, that in no way.does Article 19 ‘deprive’:
the hotelkeepér of any recourse action available to him under national
law. v S




....61_.

160. So as to exclude the hotelkeeper's being held liable ih cases
where it is quite coincidental that the person causing damage to the
guest is a servant or agent of the hotelkeeper, for instance when a guest
is knocked down in the centre of a toww by a car driven by -a ‘hall porter .
of the hotel in which he is staying, the.provision requités that the ser-..
vant, agent or other person must, when the-event causing the damage oc~
curred,’ have been acting "in the course of his ‘duty". In this connectlon
some delegatlons doubted whether the article would be applicable in re-
spect of 'a hotel employee whﬂ ‘enters the hotel when off- duty and steals
property from a guest's room-as he-would not then be acting in the course
of his duty Other delegatlons however considered that” such cdses would
bé covered as it would be only on account of his status as-a hotel em-"""""
ployee that he would have access to the hotel and it was also suggested
that the hotelkeeper would in any event be liable because he had not en-
sured adequate supervision of the premlses

.. Article 20

161. This article. contains two provisions which in effect limit
the scope of the future Convention. Paragraph .(a) provides that the ex-" '
pression "accommodation" does not include -accommodation provided on'a”:
vehicle being operated as such in any mode of transport. It thus excludesf
the application of the instrument to the prov181on of accommodatlon in
wagon-lits, rail or bus couchettes, or cabins inf ships or inland. nav1ga—
tion vessels whlch are already dealt with by othér’ international” Conven—
tions, but is so worded as to include within the field of application of"
the future Convention "floating hotels”, such as former transatlantlc
liners or boathouses which are moored close to land.

162 Paragraph (b) pr0v1des that, for the application of “the draft fff
Conventlon " the expression "property" ‘does: not. include live animals.
This prov181on is 1nsp1red by Article 7 of the Annex to the Council of °

Europe Conventlon which itself takes account of the fact that in-a numberihﬁ

of States the hotelkeeper s strict liability for damage to, or loss of,
inanimate property has not been' considered. to be appropvlate in me- - .
spect of live animals. One delegation, ‘hawever, indicated that' under o
its law thée normal hotelkeeper s liability also applies as regards llVe
animals. and it raised the question:of whether Articles 12 to 18: of the .
draft - Conventlon should not apply to-them to the extent that the hotel~ ",
keeper accepts anlmals on the. premises of the hotel.: The Commlttee con— "
sidered’ that such d provision was unnecessary: for; on the one hand, the’ ], '
hotelkceper can’ always extend his liability under Article 21; ‘paragraph

1 (see below, paragraph 164) and; on, the other; since -thé: effect of para—
graph (b) of Article 20 is to leave the:question.of the:hotelkeeper's '
liability for live animals to be regulated by national law, each State

may legislate on the subject in whatever way it choses, fer instance by
applying to live animals identical provisions to those contained in the
draft Convention itself.




oo Article 21 5 .

i 167, Paragraph 1 of this értiéle contains, a provision analagous:. ..
to thoése to be.fouﬁd:in a number of international transport law Canven-'
tions, to the effect that any agreement to which the guest is a party
shall be void to the extent that it derogates from the provisions of .
the Convention.in a manner detrimental to the guest. It should be noted .-
in this connection that it is not stated with whom the. agreement is con=- -
cluded and in consequence the provision is applicable not only to con= - .. -
tracts between guests and hotelkeepers but also to those coneluded between
guests-and travel organisers. : : '

'iSH.””In‘thé'course of'the;discussions on th-is,‘_-para-gr}aph9 the rep- s

resentatives of fhe'hotelkeeping‘profession expressed the opinion that
the provision was unfair in that it permitted derogations from the pro-
visions of the Convention in favour of the guest but not to the advantage
of the hotelkeeper. The Committee considered however that such a dis-
tinction was not uncommon in international private law Conventions regu-
lating relations between professionals and consumers. The hotelkeeper
might, moreover, wish to enhance his competitive position by offering:
special concessions to the guest which would.in effect place the :latter
in a more advantageous.position than would the Convention but it would

be difficult to imagine individual guests being able to impose such con-
ditions on a hotelkeeper. On the other hand,.the hotelkeeper could well
render the guaranteees provided to the guest by the Convention illusory-

if he were to be permittéd by contract to reduce his obligations there~

under. . _ o . ‘ S et

165, Paragraph 2 of the article, on the other ‘hand, is concerned : ../
with the relations between hotelkeepers and parties other than the guest,
such as travel organisers,. and here the Committee manifested ;its desire
to respect the principlehqf contractual freedom.by providing that the «:i..« .
hotelkeeper may, in his relations with such parties, derogate from the
provisions of the Convention on condition that his liability towards
the gﬁést is not affected thereby. . In other. words,: he .cannot ,;* for in-
stance, deprive the guest of the benefit of the provisions of-the. Conven--
tion by Way#of,the_inclusibn of standard clauses in: agreements concluded
with a:praﬁel.QPganiser}_ Although the provision only speaks of agree-
ments to derogdte from the provisions .of the Conventien, it might perhaps-
be interpreted to the effect that the. decision of an arbitral. tribunal-on' . .:

a dispute between a'hpfelkegpéf and a travel organiser, which might have. ..

the effect of ppgjﬁdicing_the rights.of a.guest under the Convention,

could not be invoked by a hotelkeeper, against a guest as res judicata, - . i -

although the Cqmmittee;cbhsidered:thaﬁrthis would inranyfeyent,be‘thei oL

case under the gemeral principles of law.

ey B
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166. Vhile the Committee decided that the future instrument should
not contain provisions dealing with jurisdiction, enforcement of judg-
ments and related matters (see above, paragraph 155), concern was expressed
at the possibility of a binding consent jurisdiction stipulated in an
agreement concluded between the hotelkeeper and the guest prejud1c1ng K
the interests of the latter. Paragraph 3 of Artlcle 21 therefore pro-' o
vides that "no stlpulatlon in an agreement between the hotelkeeper and ‘
the guest concluded before the dispute arose which confers jurisdiction
on a court or prOV1des for recourse to arbltratlon shall be accorded
effect",  The provision is" des1cned to prevent the hotelkeeper conclud- -
ing an agreement with the guest Purportlng to exclude the appllcatlon
of the future Convention in casés where it would. otherwise be appllcableig;
by conferring jurisdiction on a court which might not apply the provi- -
sions of the Convention or by providing for an arbitration procedure which,
once againy mlght involve the’ non-appllcatlon of the prov1s1ons of the.
Convention. Nothlng in paragraph 3, however, prevents such agreements
being stlpulated after the occurrence of the event giving rise to the ,
dispute, since’ it wids considered by the majority of delegatlons that the
guest would then be ‘fully' aware of the facts and would not therefore o
need special protection.

Chapter VI - Final clauses (including the draft preamble(l))

1677 With the" exception of Articlé 2u. (see below pdragraph 170 ;
et seq.), which sets out the permitted reservations to the future Conven&
tion, the Commlttee did not proceed to a detalled discussion of the
draft “final’clauses drawn up by the Secretarlat, dlthough observatlons
were made by - some. delegatlonu on certain provisions. In preparlno the
draft’ prov181ons the’ Secretariat has had particular regard to those con-
tained in'prévicus' Conventions' ‘elaborated within the” framework of UNIDROITf
and’ espe01ally the’ 1973 Washlngton Convention prov1d1ng a Uniform’ Law’
on the Form of’an International Will, as well as the final clauses of
the most recent United Nations ‘Convention dealing with prlvate law ques—'j
tions, namely the 1978 Hamburg Conventlon on the Carrlage of Goods by e
Sea. Except then for Article 24, the dvaft final clauses were not form- &
ally approved by the Committee and are in consequence offered for con-
sideration by the ‘future Dlplomatlc Conferiencé for: adoptlon WLth the
consent of the Commlttee but under “the sole respon81blllty of the Sec~
retarlat.

(1) See page 1, above.’
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Articles 22 and 23, O R T

168:' These artlcles contaln the customary prov181ons concernlng
the 81gnature of ‘the future Conventiony the deposit: of instrumentsiof-
ratification, acceptance9 approval and-acession. and. its entry into. force1'~
Two points should however; be made. In the first place, the.Secretariat:
has included the words by all States" in paragraph 1 of Article 22.and:
"all" in paragraph 3 of that artlcle in square brackets out of regard
to polltlcal con31deratlons which ape. often advanced at.Diplomatie-Copz . ~:
ferences, and. already w1th1n the Commlttee one delegation indicated that. %
its Government mlght w1sh to- comment -on thls questlon atsa later stage.. -

169. Secondly,lln Article: 23 the Secretarltt ha,ss lﬂ prop031ng
the flgure of flve instruments of rat1f1catlon acceptance ; .approval.or
accession for the entry into force of the future Conventiony .follgowed
the practlce hitherto adopted in UNLDROIT Conventions which have, been:
opened to 31gnature at Dlplomatlc Conferences convened by . member States
of the Institute. : : S

Article 24

170. 1In this article, the Committee has made provision for the
Contracting Parties to the future instrument to enter reservatlons in
rcspect of a number of - artlcles thereof

l7l Paragraph 1 (a) concerns a questlon to Wthh reference has
already been made 1in paragraph 17 of .this veport, namely the possibility
to exclude9 in the absence of any definition of the term "hotel.in the
draft-Convention, its appllcatlon to - certain types of establishment,
The categories- mentloned in paragraph.l (&) are non-profit makingestab- . .
lishments such as those run by voluntary .organisations, rellglous houses
and certain youth hostels, and. establishments whose primary aim is not .
the prov181on of accommodatlon3 such as. university halls .of residence,-
flrms prov1d1ng hollday homes, for- employees hospltals and clinics.

172, As to the flrst category, the Commlttee con81dered that one- '
should look to the character of the establlshment as much as to the or- -

ganisation running 1t for while it was clear that a Salvation Army hostel .

providing temporary accommodatlon for the needy would be excluded, Sal-
vation Army hostels operating in large cities on a commercial basis for

the purpose of ralslng funds for the Army wouid Be covered by ‘the future o

Convention. Then again, as regards establishemnts whose primary aim

is not the provision of accommodatlon the Committee recognised that there
might be border-line cases which would have to be decided by national

law such as those of university halls of residence letting out accommo-
dation during wvacations and of hotels providing facilities such as thermal
cures. In the second situation, the epiterion would seem to be whether

the services provided are ancillary to the accommodation, as would be

the case with a luxury hotel in a spa town with a resident doctor to su-
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pervise the taking of thermal cures, or whether the accommodation is .
ancillary to another purpose for which.the guest is in the establishment., - ;
for example clinics an@,hospitalsg‘ C - AU :

173. " Some delegations also argued in favour of making provision ..
for a third catégoby of establishments to be excluded from the applica-
tion of the future Convention, namely those not open to.allscomers {such as
private’ clubs, ‘convents or youth hotels). One. delegation in.particular .
indicatéd”thatﬁin*i%é”éqhntry'fﬁe requirement that a hotel be.open to.all-
comers had for ‘many years been ‘an integral element of the legal definition .
of "hotel" and that sincé thé Couneil of Europe Convention on.the: liabil=".
ity.of hotelkeepers conckrning the property of their guests contained no. ..
definitibntoffhotela”itS”Govefhmenfiwhén_rétﬁfying'that.Coﬁ?ention‘had o
not been required to change the existing national definition. Tt would
be unrealistic to expect that this definition would now be altered all
the more so“ds 'if its Government were to accept the’new.Canentionsuitg
would probably apply it to’ internal as”wéll'aé,tg}iﬁteﬁﬁatidna;.hotelkeepr
ers' contrdctsi As tO’é3sﬁggéstion‘that'thé new'CdnvghﬁiOp:should not. v
affegt' national definitions of,a'hotel'insbfaf aS,Aﬁticlé;l'was,concerned e
only with- the"definition of hotelkeepers™ contfaqtsglthe.delegation stated .
that it 'might perhdps be inclined to agree with this reading if Article 1 . .
stood by itself but thé présence of sub-paragraph -(a) (i).and (ii) of the - .
article under ‘consideération implied that establishments not open to .all- .
comers might be hoteis: '"If these provisions were to be deleted and the.
problem of excluding cértain types of establishments_dealt with in Article -
1, it might be possible “to find a satisfactory, solution, but to the.extent .-
that they rémained this could sreate serious difficulties. for the author-.., -

ities of the delégation in question.

I7H°u'A‘manfity_d£ delegations, however, was opposed to the intro-
duction of 'a provision permitting a reservation in respect of establish-. :
ments not open to all-comers. In the first place, it was suggested that..: : .
its in¢lusion might lend ifself‘fd_ahdsq in that an astute. hotelkeepen. .-
might seek to avoid the application of the Convention by charging a nominal
membership fee and thus claiming that his hotel was a private club, although
it was suggested that in such cases it would be easy for .a judge to ex~ -
amine whether or'nbf'fhéfeStablishmentiwaskindeed a bond-fide club, A .. .
second objection was that the term "all-comers!' in the English text recalled
the statis of ‘the innkeeper, inf“a large number of Common Law..gountries : .- .
where ‘it was employed as' part of the definition of hotels apd that it... ...
might ‘thus be used by such countries to, limit theapplicability of:the .. - ..
future Convention to those establishments which are at present defined.. ...:
as hotels. Thirdly, it was pointed out that a situation could arise whereby
a State which availed itself of the reservation could. exclude. the: appli-
cation of ‘the Convention to those hotels, many of which are extremely dim- . -
portant from fHé_Standpoiﬁiféf.inféfnétional tourism, which only. accept:: :- .
parties of guests under advance bockings. It could be argued, that such ...
hotels'wére not open to all-comérs ‘and-that they would therefore be "caught.
by the wording of the proposed reservation. Finally, it was suggested
that the term "all-comers' might give rise to difficulties at a Diplomatic
Conference for the adoption of the Convention and that it might be in-
terpreted by some States which had not so far participated in the draft-
ing of the Convention as touching upon the problem of discrimination by
the hotelkeeper against certain categories of prospective guests. Finally,
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it was noted that some types ‘of "establishment which’ the prov1ston was
meant to cover such as hollday or rest homes ‘for employees of the State
or of private firms would in any case fall under sub- paragraph (a) to the
extent that they were subS1dlsed and not run on a proflt maklng ba51s,

' 175 “Ih theSe circumstances the Committee de01ded to restrlct the -
scope of paragraph 1 (a) to the two’ categorles of. establlshments deflned
in sub-paragraphs (i) and (11) thereof and, with a view.to, indicating
as. precisely as possible the type of establishments contemplated para-.
graph 2 of Article 24 provides that any State may, at the time of entering
its reservation, Speclfy those types of establlohment which it considers .-
.as falllng w1th1n the dlfferent sub—paragraphs of paragraph 1 (a)

176.  As mentioned abové (paragraph 35), some delegatlons were . of
the opinion that it should be possible to limit the application of the -
future Corvention to what" might be termed "international® hotelkeepers'
contracts, this: 1nternatlona1 element residing in the fact that. "the ho-. -
tel is 51tuated on the territory of a State other than that .in which the..
guést-has his haBitual residénce". They considered that nothing in the
provision would prevent those States which wished to have a unified sys-
tem of rules- governing the hotelkeeper s contract from ach1ev1ng this
result simply by not availing themselves of the prov1slon in question.

To the objectlon that the 1nclu81on of the provisions would c¢reate two
different categories of guest in the States which availed themselves.of -
the reservation, namely those whose’ relations with the hotelkeeper were; jrﬁ
governed by the future Convention and those whose position was governed

by national law, a situation which might even arise with regard to guests
staying in a hotel under the same organised travel contract, it was .re-
plied that it was not unprecedented for apparently similar categories

of persons to'be treated differently and by way of example it was re- .
called that it was perféctly possible ' for travellers in the same’ traln:,
in Europe to’ be subjected to three dlfferent reglmes

1717. One delegatlon in particular polnted out that its country
was not a unltary State and that from a polltlcal ‘standpoint it might
be preferable for it to accept the Convention subject to the reservation,
clause in sub- paragraph (b) with' a view to progressive unlflcatlon sub—
sequently which would then permit “the withdrawal of the reservation, and.
although some delegatlons expressed regret at the setback to unlflcatlon‘n;
of law which sub paragraph (b)) represented the Commlttee agreed to its |
1nclu31on. : -

178, Sub—paragraph (c) of paragraph 1 prov1des that a Contractlng
State may set the limits of liability for which prov131on is made in.
Articles lSand.lH at higher levels or indeed establlsh no ‘limit at all
in accordance with the decision taken by the Commlttee 1n connectlon with
those artlcles (see paragraphs 132 and 1u1)
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179. oub -paragraph (d) of paragraph 1 is concerned with the appli-
cability of the future Convention to''the hotelkeeper's llablllty in re- . .
spect of damage to, or loss or destruction of, vehicles and,property left
with them (see above, paragraph 121). Article 7 of the Annex to the _ ;
Council of Europe Convention excludes such veh1cles and property from . .;5”_
the scope of that instrument and there was some support for this. view -
in the Committee, peference being made to the considerable growth of motels
in recent years;' To apply the strict llablllty contemplated by Artlcle
12 of the draft Cohvention in such cases would, it was suggested, expobe
the hotelkeeper to the risk of énormous damages belng awarded against ..
him if a‘large number of vehicles 'in the motel park were destroyed, - for .
example by fire. In addition, it was suggested that. the. exclusion of .
vehicles and property left with them was justified on other grounds. ,32_
In the firstplace, it would often be difficult to decide in practice
whether vehicles were parked on the premises of the hotel or whether they
were actually under the supervision of the hotelkeeper Secondly, it
was felt that there might be problems 4n- cornceiving the application of
the spec1al liability attachlng to hotelkeepers to vehicles even when
stored in a hotel garage, in view partlcularly of the difficulty fopr:
hotelkeepers to prove that damage suffered by such vehicles had pot beén - |
caused by their servants. ‘Thirdly, it was thought that confu31on might.
arise ‘between the hotelkeeper S contract and’ the garage contract and: that
it would ‘not ‘seem desirable that hotel garages should be governed by rules
different from those governing other- garages° Fourthly5 reference was;
made to the difficulty for hotelkeepers to obtain ‘insurance cover in re-
spect of property left in vehicles outside the premises of the hotel.

180. The objections to the appliecation ‘to motor vehicles of the
special rules governing the hotelkeeper's liability for damage to property
were considered as being likewise relcvant in the. context of the hotel-
keeper's right of detention under Artlcle lO, 1t ‘being pointed out.that.
as the'wvalue of "a motor Vehlcle would as a rule be con51derably hlgher
than a hotel bill, it would séem exaggerated to permit the hotelkeeper :
to detain the vehicle for payment of a small sum. Moreover, vehicles
might very often be subject to a hire-purchase . agreement and therefore
the personin possession'might not be the owner,,thus raising the dlffl—
cult problem of the- conflict between the hotelkceper s right to detaln
and sell property and the existence of thlrd party rlghts over such
property (see aboveq paragraph 94) :

lBlL A number of deleﬂatlons were, however, reluotant to see vehlcles
and property left with them excluded from the scope of the future instru~
ment and in consequence .a compromise solution was adopted whereby the
draft Convéntion is in pr1n01ple appllcable to such property,’ subject
to the poss1b111ty for a Staté’ to exclude the appllcatlon thereto of -
Articles. 12 to*18 by way of a reseérvation. It should be noted in thls
connection  that the reservation clause does not extend to Article 10,
so that the rights of detention and sale remain available to the hotel-
keeper :id respect of vehicles op property left with them even if a,State ..
makes the resérvation- under Article 24, paragraph 1 (d). ’
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182, The Committee noted the concern of one delegation which stated
that under its national law the hotelkeeper is held liable for damage
to véhicles or to property left with them only if their presence at the
hotel has been brought to his attention. In these circumstancesﬁit was -
agreed that sub-paragraph (d) should be worded in- such a way as to make.
possible partial derogations from the applicability of Articles 12 to 18
of the draft Convention to vehicles and property left with them so that
the provision reads as follows: ™"it will not apply the provisions of
Articles 12 to 18 to vehicles or any property left with a vehicle or . .
attach gonditions to such application". -From a purely drafting standpoint,
the English text is not perhaps as clear as it might be and with a view . .
to avoiding any ambiguity it might be preferable to add the phrase "that .-
it will" before the words M"attach conditions to such application".

Afticlés 25.and 26

183. These provisions, which are modelled closely on those of N
Articles :XIV and XV of the 1973 Washington Convention providing a’ Uniform
Law on the Form of an International Will, have been .introduced at the re-
quest of certain States which considered theip inclusion to be desirable, -
or indeed &aven indispensable, on internal constitutional grounds, for. theip
becoming parties to the future Convention. : S : ’

Article 27

184. This article makes provision for the possibility of the call-:
ing of a Conference for the revision or amendment of the Convention’and . .
for the'consequences of a State's becoming a party to. it after. such revi- . ..
sion or:amendment. e N L

185, One delegation pointed out that.the article did not provide: -
any detailed mechanism for the convening of a Conference for revising or
amending the future Convention and .it.suggested that some form of. words -
might also be desirabla to avoid the difficulties which could arise in
practice from the co-existence of the revised and of the unrevised Con-
vention. To this end. it proposed that Article 27 be amended to read as
follows: = : : : croo Lo ‘

" 1. Delegates of the Contracting States shall meet to revise the
Convention not later than 5 years after the entry .into force of this
Convention and shall be summoned for that purpose by the Depositary Go- -
vernment. . ‘ . o

1 2}_ At the reQuést of not less than one-third of the Contracting -
States to the present Convention. the Depositary Government shall con-
vene before that time a Conference for revising or amending it.
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3. With the agreement of the majority of the Contracting States,
the Depositary Government may also invite non-Contracting States and rep-
resentatives of intergovernmental and international non-governmental or-
ganisations dealing with hotelkeeper's problems or tourism to attend.

, 4. On the entry into force of a new Convention resulting from
a Revision Conference, the previous Convention shall be abrogated even
in respect of Contracting States which do not ratify the new Convention.'.

186. The Committee took note of this suggestion but in view of the
limited consideration it was able to give to the draft final clauses pre-
pared by the Secretariat, it felt that it could do no more than request
the Secretariat to record the proposal in the Explanatory Report on the
future Convention.

Article 28

187. This article reproduces provisions which are commonly found
in international instruments regarding the effects of denunciation of the

Convention by a Contracting State.
Article 29

188. This article provides for the designation of the Depositary
Government and lists its functions. It also indicates the original
languages of the Convention which the Secretariat has proposed should be
the four in which international private law Conventions are most frequently
drafted, namely English, French, Russian and Spanish. This is, however,
no more than a proposal and a final decision on the question can only be
taken at a later stage closer to the convening of the Diplomatic Confer-
ence for the adoption of the draft Cenvention.

189. Finally, it should be noted that if the proposal set out in
paragraph 185 above for the rewording of Article 27 were to be adopted,
it would be necessary to amend paragraph 2 (f) of Article 29 as follows:
"the date of the convening of the Revision Conference in accordance with
Article 27, paragraph 1 or any request for the revision or amendment of
this Convention and the date of the convening of a Conference for such
revision or amendment in accordance with Article 27, paragraph 2."
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