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PRELININARY DRAFT CONVENTION (1)
ON THE LIABTLITY OF INTERWATIONAL TERMINAL OFPERATORS

Preamble

THE STATES PARTIES TO THE PRESENT CONVENTION

BAVING RECOGHNISED the desirability of determining by agreement
certain rules on the liability of international terminal operators;

HAVE DECIDED to ccnclﬁde a Convention for this purposé aﬁ& have
thereto agreed as follows: - ‘

Artiole‘ 1

For the'purpOSes of the application of this Convention:

"International terminal operator (IT0)" means any person who
undertakes_ﬁégains% paymenz/ the safekeeping of goods before, during or
after international carriage, either by agreement or by actually taking in
charge such-gbods from s shipper, carrier, forwarder or any other person
and with a view to their being handed over to any person entitled to tzke
delivery of them; '

"Customer” means any person, including a consignee, carrier, _
forwarder or receiving agent, by whom or in whose name Zbr on whose behayg/,
a contract for the safekeeping of goods hess been concluded with an ITO, or
any person by whom, or in whose nsme for on whose behalf/ the goods have
actually been delivered to the ITO for the purposes of szfekeeping;

"Goods" shall not include live animals; where the goods are con-
gselidated in 5 contziner, pallet or similar article of transport or.where
they are packed "goods' includes such article of transppay or‘packaging Bup-
plied by the customer or any person acting in his name Jor on his behalf/;

"International carriage" means any carriage in which, according to
the contract of carriage, the nlace of departure and the place of destination
are situated in two different States. i

Article 2

1. The ITO shall bhe responsible for thexsafekeeping of goéds from the
time he has tuken thep in charge until their handing over to the persbn an-
titled to %ake delivery of them. '

: 2« . Furthemmore, the ITO shall be responsible for such goods in respect
of which-he has undertsken to perform, or to procure the performance of,
services such as loading, stowage, discharging or other similar services,

(1) Articles 1 4o 14 and Article 17 were approved by the UNIDROIT Study
Groups The preamble, Articles 15 and 16 and 18 to 22 were not discussed
at any length by the Group snd responsibility for their wording, which
is based on the pattern of other international instruments, remains
that of the Secretariat of UNIDROIT,




Article 3

ts The ITC shall, =t the reguest of the customer, issue a dated document
acknowledging receipt of the goods and stating the date on Jhlch they were
actually taken in charge

2+ Such a document shall indicate any inzccuracy or inadeguacy of any
particular concernlng the description of the goods taken inte charge as far
a8 this can be ascertained by reasonsble mesns of checking,

3. Such a document is prima Tacle evidence of the contract for the
safekeeping of goods and the taking 1n Charge of' the goods as therein
descrived, '

.. 4« - The document 1ssued by the I”O may, 1§ the parties so. agree, =and
the Pppllcable national law so peimits, contain an und_ertaklnb by the ITO to
deliver the goods against surrender of the document, A provision in the
decument that the goods are to be delivered to the order of a named peTrson,
or to order, or to bearer, constituies such an wndertaking.

5. Nothing in this Convention shall prevent the issuing of documents
by any nechanical or electronic means, if not inconsistent with the law of
the‘country where the document is issued,

Article 4

1o The ITO shall have a right ¢f retention over the goods he has taken
in charge, Zﬁot onlx/ for cogts and claims relating to such goods, fees and
wdrehous1ng rent 1nclhded Zbut zlso for all ether claims against the cuqtome_/

2. The ITO shell not, however, be entitled to detsin such goods if &
sufficient gﬁcrantee for the sum claimed is provided or if an eguivalent sum
is deposited with a nutually accepted third party or with =n officisl insti-
tution.,

3« The ITO may, after giving adeguate and timely notice, cause to be
sold the goods detained by him up to the. amount necessary 1o satisfy his
claim, The conditions and procedures of the sale shall be governed by the
léw of the place in vhich the terminal is 1tuated. : S

. 4. The internal law of the place where the términal is situated shall
determine the effects which third party rights may have on the ITO‘S rlghts
of detentlon and sale and on-the proceeds of such sale.
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irticle 5

te In the performance of his obligations wunder Article 2 of this

Convention, the ITO ig lizkble for loss resulting from Iosg of, or damagea

to, the goods, as well as from deley in delivery, unless the ITO proves
that he, his servants or agents took all messures that could reasonably
be required 4o =void the ccourrence and its consegquences,

2.  Delay in delivery occurs when the goods have not been handed over

. to the person entitied to take delivery of them within the time expressly

agreed upon or, in the absence of such sgreement, within the time which it
would be reasonable to regquire of 2 diligent ITO having regard to the
circumstances of the case,

3. The person entitled to make = claim for the loss of goods may
treat the goods as-lost if they have not been delivered within Z 60_/ con—
secutive days following the expiry of the time for delivery according to
pParagraph 2 of this article,

4s  The ITO is liszble for gecurities, money or valusble articles only
if = special agreenent to that effect hag heen entered into in writing,

5. Where fault or teglect on the part of the ITC, his servants or
agents combines with ancther cause to produce loss, damage or delasy in
delivery the ITO is ligble only to the extent -that the loss, demage or delay
in delivery is attributable to such fault or neglect, provided that the IT0
broves the amount of the logs, damage or delay in delivery not sttributable
thereto, ' :

Article &

te (a).The liability of the TTO for loss resulting from loss of or
demage to goods according to the provisions of Article 5 is limited to an
amount equivalent to 2,5 units of account per kilogramme of gross weight
of the goods lost or damaged.

(b} The ligbility of the ITO for delay in delivery according to the
provisions of Article 5 is limited to an amount etuivalent to two and a half
times the price bPayable for the galekeeping of those goods delayed, but not

" exceeding the total price payeble under the contract for the safekeeping of

the goods,.

(¢) In no case shall the sggregote liability of the ITO, wnder both

 subparagraphs (a) and {b) of this paragroph, exceed the limitation which

would be established under subparagraph (a) of this Paragreph for total loss
of the goods with respect to which such 1iability was incurred,

2s  Unit of acecount means the unit of aCcount mentioned in Article 124

3= By agreement between the ITO znd the customer, limits of liability

exceeding those provided for in Paragraph 1 may be fixed.
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Article T

1+ The defences znd limits of liability provided for in this Conveniion
apply in any action against the ITC in respect of loss or damage to the goods
covered by the coniract for the safekeeping of goods, as well as of delay in
delivery whether the action ig founded in comtract, in tort or otherwise.

2. If such an action is brought sgeinst a servant or agent of the ITo,
such servant or agent, if he proves that he acted within the scope of his
employment, is entitled to avail himself of the defences and limits of lia-
bility which the ITO is entitled to invoke under this Convention.

3. Except as provided in Article 8, the aggregate of the amounts
recoveratle from the ITO and from any perscns referred to in paragrasph 2
of this.article shall not exceed the limits of liability previded for in

this Convention.

Article 8

Te The ITC is not entitled to the benefit of the limitation of lisbility
provided for in Article 6 if it is_proved that the loss; demage or delay in
delivery resulted from [a personai/ act or omission of the ITO done with the
intent to cause such loss, damage or delay, or recklessly snd with knowledge
that such loss, damage or delay would probably result.

2. MNotwithstanding the provisions of paragraph 2 of Article 7, a servant
or agent of the TTC iz not entiiled to the henefit of the limitation of liabi~
lity provided for in Article 6 if it is proved that the loss, damage or delay
in delivery resulted from an sct or omission of such servant or agent, done
with the intent 4o cause such loss, damage or delay, or recklessly and with
knowledge that such loss, damage or delay wonld prebably result.

Article 9 T

1. Unless notice of loss or damage, specifying the general nature of
such logs or damage, is given in writing by the customer tc the ITO not
later then the working day after the day when the goods were handed over to
the person entitled to tazke delivery of the goods, such handing over is
prima facie evidence of the delivery by the ITO of the goods as described
in the document issued by the ITO or, if no such docunent has been issued,
in geed condition, N

2. there the loss or demage 18 not apparent, the provisions of para~
graph 1 of thie article apply correspondingly if notice in writing is not
given within 15 consecutive days after the day when the goods were handed
over to the person entitled to take delivery of the goods.
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3« If the state of the goods at the time they were handed over to the
person entitled to take delivery of the goods has been the subject of & joint
gurvey or inspeciion by the parties, notice in writing need not be given of
loss or damsge ascertained dﬂring such survey or inspection,

4e In the case of eny actual or apprehended less or damage the ITO aznd
the person entitled to take delivery of the goods must give all reasonable
facilities to each other for inspecting and tallying the goods,

5. INo compensation shall be payablé for loss resulting from.delay in
delivery unless a notice hag been given in writing to the ITO within 60 con-
secutive days sfter the day when the goods were handed over to the person
entitled to take delivery of the goods.

15. For the purpose of this article, notice given to‘a person acting
on.the ITO's behalf is deemed to have been given fo the ITO./

Article 10

Te Aty action under this Convention is timé—bgrred if judipial or
arbitrasl pTOCEédings have not been instituted within_a period of two years,

2. The limitation period commences on the'da&"on which the ITO has
~delivered the gocdds or part thereof or, in cases where no goods have been
delivered, on the lagt day on which the goods should have been delivered,

3¢ The day on which $he limitation period commences is not included
in the peried, '

4o The person against whom 5 claim is made méy at any $ime durihg-the
running of the limitation periog éxféh& that period by a declaration in
writing to the claimant, This period may be Turther extended by another de-
clarstion or declarationg, ' ' ' ' :

5. An action for indemnity by a person held lizble may be instituted
even after the expiration of the limitation period provided for in the pre-
ceding paragraphs if dnstituted within the time allowed by the law. of the.
State where procéedings are instituted. However, the time allowed shall nct
be less than 90 days commencing from the day when the person instituting such
action for indemnity has seitled the claim or has been served with process
in the action againet himselrf,
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Article 11

1e Any stipulation in a contract for the safekeeping of goods concluded
by an ITpfor in any document evidencing such & contract is null and vold %o
"ihe extent that it derogates, dirvectly or indirectly, from the provisions of
this Convention. The nullity of. such a stipulation does not affect the vali-
éity of the other provisions of the contract or document of which it forms a

part,

2. HNotwithstending the provisions of paragraph 1 of this article, an ITO
may increase his responsibilities under thig Conventions

Article 12

‘. The unit of account referred to in Article € of this Convention is ~
the Specieal Dfawing Right as defined by the International Monetary Fund,
The amounts mentioned in Article 6 are to be converted into the national
currency of a State according to the value of such currency at the date of
judgement or the date agreed upon by the parties, The value of a national
currency, in terms of the. Special Drawing Right, of 2 Contracting State which
is a member of the Internaticnal Monetary Fund is to be calculaited in accor-
" dance with the method of valuation applied by the International Menetary Fund
in effect at the date in question for its operations and fransgotlonu. The
value of 2 national currency in terms of the Special Drawing Right of a Con-
tracting State which is not = member of the Internaiional Monetary Fund is
to be calculsted in a manner determined by that State.

2e Yeve rtheless, those States which are not members of the Intevnar
tional Menetary Fund and whose law does nct permit the anplLoqtlon of the
provlslonq OL paragraph 1 of this srticle may, at the tlme of szwnature, or
ot the time of retification, acceptance, approval or accession or at any
time thereaftor, declare that the limits of liability provided for in thig
Gonventlon to he applleg in their territories shall bhe fixed as 37.5 monetary
units per kilogramme of groses weight of the goods,

3. The mbnetary unit referred to in paragraph 2 of this article core
responds to sizty-five and a half milligrammes of gold of millesimal fineness
nine hundred, The conversion of the amounts referred to in pufagraph 2 into
the natlonal currency is to be made according to the law of tne_State CON~
cernea. ' ' '

4s The calculation mentioned in the last sentence of paragraph 1 and
the conversion mentioned in paragraph 3 of this article is to be made in such
a manner as to express in the national currency of the Contracting State as
far as possible the same real value for the amounts in Article € as is expressed
there in units of account. Contracting States must communicate ¢ the Deposi-
tary Government the manner of calculation pursusnt to paragrsph 1 of this
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article, cr the result of the conversion mentioned in parasgraph 3 of this
article, as the case may be, at the time of signature or when depositing
their instruments of ratification, acceptance, approval or accession, or
~-when avalling themselves of the option provided for in paragraph 2 of this
article and whenever there iz a chenge in the manner of such caleulation
or in the result of such convarsion,

Article 13

This Convention does not modify the rights or duties of a carrier
which may arise under any international Convention relating to the: interna-
tional carriage of goods,

Article 14

In the interpretation ana application of the provisions of this
Convention regard shall be had to its international character and to the
need io promote wifermity.

- [Article 15

1. The present Convention shall be cpen to signature /by all States/

'::-u‘t nleoto.d..‘noaiintnt from'...'.“.-..--.“.?9” TC sessves 19&- .

2.  This Convention shall be subject to ratification, acceptance or
approval by the signatory States.

3. APter weyvssecess 19.s , this Convention shall be open indefinitely
for accession by /all/ States which are net signatory States,

4 Instruments of ratification, acceptance, approval and accession shall
be deposited with the Government of sesesavessnsosy Which shall be the Deposi-
tary Government, ’

Articie 16

L The present Convention shall enter into force six months after
thé daie bf_6epdsit of the fifth instrument of ratification, acceptance,
Bpproval or accession, with the Depositary Government, '

2.  For each State which becomes a Contracting State to this Conven-—
tion after the deposit of the fifth instrument of ratification, acceptance,
approval or sccession, this Convention shall enter into force six months_
after the deposit of the appropriate instrument on behalf of that Staie;/




Article. 17

Any State may, at the time of 51  gnature, ratlfloatlon, acceptance,
. approval or accession, declare by notification addressed t0 eacsnscosssnsss
that :

1. it will only guaraniee effect %o ihe rules on the 1igbility of
international terminal operators contazined in this Convention in respect of
operaters who undertszke to apply those rules;

2. 1%t will recognise such operators as Authorised International
Terminal Operators (authorised ITOs);

3+ only such authorized IT0s may use theuspecial logotype, the form of
which is set out in the Annex to this Convention;

4e it will undertake to regulate the use of the term "suthorised ITOs"
and of the special logotype within its terriftory and to introduce, if
' necessary, appropriate sanctions in the event of their misuse,. .

[Airticle 18

1. If a Stete has two or more territorial wnits in which different
Systems of law apply to matters respecting the safekeeping of goods, it
may, at the time of signature, rrmlnxcatlon, acceptence, approval or acces-
gion, déclare that this ‘Convention shall extend to all its territorisl units
or only to one or more of them, and may modify its declaration by submitiing

“another declaration at any time,

2. These declarations shall be notified to the Depositary Government
and shall state evpressly the territorial wnits to wnlch the Convention
applies,

Cirticie 19

1a At the reguest of not less than one-ihird of the Contracting States
to the present Convention, the Depositary Government shall convene a Confe—
rence for revising or amending it.

2a Any 1nstrument of ratlfloatlon, acceptgnce, apnroval or aGC@SSlOn
‘depoglted after the entry into force of an smendment %o this Conv»ntlnn
shall be deemed 10 apply to the Convention as amended,
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Article 20

1:,.thwiﬁhstanding the provisions of Article 19, a Conference only for
the purpose of altering the amount specified in Article 6 and Paragraph 2 of
Article 12 of this Convention or ¢f substituting either-orwboth'ofjthe units
defined in paragrsphs 1 and 3 of article 12 by other wnits shall be convened
by the Depositary Government in accordance with paragraph 2 of this article,
An zlteration of the smounts shall be made only because of a significent change

in their real value,

2« A revision Conference shall be convened by the Depositdry Government
when not less than one-fourth of the Contracting States so request,

- 3+ Any decision by the- Conference must be taken by a two-thirds ma jority
of the participating States, The amendment shall be communicated by the Depo~
sitary Govermment to all the Contracting Stetes for acceptance and to all the
States signatories of the Cénvention for informatiom.

4s  Any smendment adopied shall enter into force. on the first day of the
month following one year after its acceptance by two-thirds of the Contracting
States, Acceptance shall be effected by the deposit of a formal instrument
1o that effeét, with the Depositary Government.

5« APfter the entry into force of an amendment, =z Contracting State
which has accepted ¢the amendment is entitled to apply the Convention ag
amended in its relgtions with Coniracting States which have not, within six
months after the adoption of the amendment, -notified the ‘Depositary Govern—
ment that they are not bound by the amendment,

6. Any instrument of ratification, accepténce, approval or accessien
deposited after the entry into force of an amendment to this Convention is
deemed to apply to the Convention ag amended._

-

Article 2%

1. Any Contracting State may denounce the present Convention by written
notification 4o the Depositary Government,

2. Such deruncistion shall take effect twelve months from the date
on which the Depositary Government has received the notification,

e
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Article 22

1« The original of the-present‘canention, in the [.....a..&7 languages,
each version being'equally zuthentic, shall be deposited with the Government
Of eavessssavevsersy Which shall transmit certified copies thereof to each of
the signetory and Contracting Stateq, and %o the Internotlonal Institute for
the Unification of Private Law.

2. The Deposi%a*y.GoveTnment shall give notice o the signatery and
Contracting Stutes, and to the Internctional Instltute for the Uhlflcatlon
‘of Prlvate Law, of: ‘

(a) any signature;

- (b)  the deposit of any instrument of Tatlflcatlon, acceptance,
" approval, or access1on" :

(c) any date on whloh thlu Conventlon enters into force in
accordance with Article 16;

(d) any - declaratlon recelvea in aoooraance with Article 17;

(é) any declaratlon recelved in accordunce with . Artlcle 18
paragraph 2, and the date on which the declaration takes
effect;

(£)" atly reguests foy the revision or amendment of this Conven—
©© “Hion end theé’ convenlng of a ConferenCe fer such revision or
- amendment in accoraance with Articles’ 19, p@ragrdph 7 and

"20, paragraph 2, S

(g) any denunciation received in accordance with Article 21
paragraph 1, and the date on whiech the denunciation tzkes
effeCt . :

IN WITNESS WHEREOF; the‘undersigned Plenipotentiaries, being
duly authorised fo that effect, have signed the present Convention;/
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EXPLANATORY BEPORT

I

HISTORICAL INTRODUGTION

To It wes in 1960 that the subject of bailment and warehousing contrcots
first appeared in UHIDRGIT'Q general work programme, It had been included
therein in the context of combined transport operations since it WQslhere that
the lack of uniform rules for the liability of those perséns into whose cus—
tody gcédsfhaﬁ been entrusted,.whether before, during or after the transport
operation or opersztichns had made itself felt, A ﬁreliminary repert was pre-
sented on this skpect of the topic durihg'1965 and 1966 by Professor Le Gall(1)
and zlthough the Governing'Council_did not grant priority to the subject, it
nevertheless reguesied the Secretariat to make enguiries of Governments and
the appropriate Organisations so =5 to sssess their possible interest in the
topic and to give greater precision to its scope.

2. During the triennium 1972 4o 1974 the Secretariat noted that a large
amount of ififormation assembled by other Organisations was becoming available
and that the gap mentioned in the preceding paragraph was being fully brought
out during the revision work on the "Hague Rules® within UNCTAD and UNCITRAL,
In fact, during ﬁﬁis Wwork some countries, in particular-developingféoun%ries,_
suggested that a'stﬁdy should be made of the 1iability of the independent con-
tractors used by carriers by sea, especially warehouseuen and storekeepers,

A wish'was, therefore, expressed by some countries, such as the Federsl Republic
of Germany, fhat_UNIDROIT should begin studying the subtject.

3¢ Im thig conteit the Secretariat of UNIDROIT requested the Governing
Council, when the latﬁef”ﬁas examining the Institute's draft dHork Programme
for the period T975~1977’on the occzgion of its 53rd session held in Rome in
February 1974, to CQnsider the possibility of the Preparation of uniform rules
on the contractual‘pOSition of warehousemen who are given custody of goods
during the course of 5 transport operssion aad or the 1iability thereby incur-
red by them,

4o After deliberation, the Governing Council decided to instruet the
Secretariat to bring up to date Professor Ie Gallfs repdrt and, during the
triennium 1975~1977, to give priority to the conveﬁing of a Study Group en-
trusted with therpreparation, on the basis of the revised report, of draft
wiform provisions on the liability of persons other than the carrier having
custody of the goods before, during or sfter transport operations,

(1) VUQDQPD 1966 — E‘tu(ies." XLIV hd DOCQ ?0
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5« In accordance with these instructions, the Secretariat commissioned
a preliminary report on the warehousing contract: from Dr. Donzld Hill, Senior
Lecturer in Lew at Queen's Uhlver81tm Belfost(g . Dre Hiil ouiflined his re-
port to the Council =t its 5, session, held in 3eptember 1976, and in con~
clusion made = mumber of peints which he De1leved to be of particular impor-—
tance 1n the event of UNTHROIT's ae01elng to drew up wniform rulss on the
question,

6. After discussion, the Council irsiructed the Secrelfariat to tranemit
Dre. Hill's report to Governments and the Orgaﬁiﬁations concerned with = re-
quést for observations on the desirability and feassibility of preparing uni-
form provisions on the lizbility of persons other than the carrier having
custody of goods before, during or after transport operations,

Ta . The bulk of the observations of Governments and interested Organi~
sations(' favoured continuance of work on this subject by UNIDRCIT and the
Governing Council, =t its 56th sesgion held in May 1977, decided to set up.

a Study Group, the composition of which should reflect a balance between States
with different economic and legal systems and also between the various modes
of transport, to drar up waiform rules on the warehousiﬁg contract.

8. The Study Group held two sessions under the chaimmanship of
Professor Kurt Gronfors (umeden), member of the Governing Council .of .
UNIDROTIT (4 At the first 0@8810n()) helc in Rome from 1C to 12 April
1978, the Group had before it Dr. Hlll 8 prellmlnary report, as well a8
the -eriziysis of the replies to the eﬁquiry conducted Ty uhe Sucret@ri?t- _
On the basis of this dooumeﬁﬁéiion, the Study Group gave lengthy considera~
tion to such questions as the nature of 2 rossible future instrument on the
warehousing contract, the zcope of the operations to be covered by it, the
oblizations of the warehouseﬁﬂn and the liability régime %o which he should.
be subject, including rules on limitstion of llablllty the obllgatlons of
the customer, the warehouseman®s lien etc. . On meny points a wide measure of -
@gfeemeht"éﬁerged'anﬂ the Group instructed the Secretariat to. prepqre for its
next sesslon 8 set of draft articles base@ on the dellberﬁulon% of the Group, -
accompanied by an expl nc%Ofy reporte

(2) Study XLIV - Doc, 2, UNIDROTT 1976, .
(3) Anslysed in UNIDROTT 1977, Study XLIV - Docs 3.
(4) For a full list of tue participants, gee fhésgnnéx_to the preseﬁt-docuéent.

(5) For the report on Whlch,_see UNIDROIT 1978, Study XL -~ Doc. 4.
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9« It accordance with these instructions, the Seéretariat prepared the
text of 2 preliminary drafit Convention on the lighility of internationsl terL 
minaluoggrators ~which: was éongidered by the S%udy Gfoup at i%s second

session, held in Rome from 23 to 26 January 1979\7),

10s In the course of thig session, the Study Group made a number of mo-
difications to the draft Convention eléborated by the Secretariat and instruc-
ted the latter io brepare sn explanatory report for submission, together with
the text of the draft Convention, to the Governing Council at its sgth seseion,

1T

GENERAL CONSIDERATIONS

s In embarking upon the breparation of uniform rules governing the frare-
housing contract, the Study Group recognised from the outset that its tagk was
one of particular difficulty, the complexity of the problem(having already been
clearly illustrated by Dr; Hill in his preliminary report, Nok only was there
the distinction between long-term and transit warehousing but in zddition cug-—
toms and_pragtices differed widely between one warehouseman or terminai operator
and another, not bnly 88 regards the conduct of their operations but also in
respect of the_liability régime spplied. Then again, unlike carriage operztions,
warehousing was a sphere of activity which had been left almost exclusively o
within the province of ngtionsal: regulation and it was %0 be feared that there”
might be strenuous Opposition to the introduction of rules designed to bring
about uniformity, '

(6) WIDROTT 1978, Study LIV ~ Doc. 5,

(7) The report on this 3és$ioh_ié'cont§inéﬁ_in'UNiDROiT ﬁ979, Study XLIV -~
Doc, T~ SR ‘ .
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124 Notwithstanding these difficulties, there was a general feeling
that there was -2 real need for the introduction of uniform rules on the ware-
housing contract, especially in the context of the internationzl carriage of
goods. This latter subject had, to a very large extent, been regulated by
international Conventions and yet, paradoxically perhaps, the most frequent
cases of damage 1o, or loss of, goods could be proved statistically to occur
before =nd after transport operations. In these circumstances it seemed im-
portant to try to fill in the gsps in the liability régime left by the
existing internationsl transport lsw Conventions and to ersure the svaila—
bility of a recourse action to the carrier or the multimodal transport ope—
rator szgainst non-carrying intermediarias such as the warehouseman or fer—
minal operator, an objective which in the opinion of some members of the
Group could only be achieved by insisting upcn the issuance of a document
acknowledging receipt of the goods. This document, it was further suggested,
might be of importance in the facilitation of international trade if it were
to be of a negotiable charzcier.

13. Given these premises, the majority of the Group wae of the opinion
that it would be desireble to limit the application of the future instrument
to internzational warehousing operstions as it was felt that unification of
domestic law, where there are substantial dlfferences in conceptual approach
between different legal systems, might be an unrealistic goal at the present
time. = A consequence of this conclusion was a decision to deal only with those
warehousing operations which are linked to the international carriage of goods
as 1t is this dynemic element alone which would permit the delimitation of the
scope of the draft Convention in such a way =8 to exclude from its application
purely domestic warehousing operations, It was further agreed that the future
instrument should be spplicable irrespective of the mode, or modes, of $rans-
port - precedlng or following the warehousing operations,

14, The regulation.of internationsl warehousing operations is, therefore,
the main objective of the draft Convention but the Group recognised at the
same time thet modern terminal operstors often wndertake a nmumber of servicss
assoclated with the handling of goods, such as loading, stowage and unlcading
and while there was little support for the idea of extending the scope of the
instrument to cover the performance of such operstions in all cases, and thus
0 regulate what might be termed the 'contrat de transit', it was nevertheless
agreed that to the extent that the operator who undertwkes the safekeeping of
goods also undertakes to perform or to procurs the performe;ce of such operatlon
he should be lisble in the same wey and on the same basis as he would be in the
performance of hiSfoﬁingfion'tb ensure the safekeeping of the goods,
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15+ Another question which was the subject of lengﬁhy_discussion by the
Grouwp was that of the character of the future instrument. Ihile some members
argued in fayour of é'Con?éntion of & traditionsl nature, the-prqvisions of
which would be of a mendatory character; others considered thst it miZht be
difficrlt to overcome the pressure of the professional interesté iﬁvolﬁed'og: 7
States not to adopt such = Convention and in consequence z comproﬁiée sclution
was reached, Those States which wisghed to do so0 might apply the provisions
of the future instrument t¢ 211 terminals operating on their territory while
others should be free, in accordance with Article 17, to make a declaration
to the effect that they would only guarantee their application to éuthofised
international terminal operators who would be designated as such on condition
that they voluntarily undertzke to observe the minimum rules laid down in the
Convention. Those pleadiyg in favour of this latter solution considered that
such voluntary acceptance of the minimum rules might be obtained if the Con-
vention were to contain a number of incentives such as a moderate liability
régime,'based on that of +the Hemburg Rules, a limitation‘on'liabiliiy which
could be broken only in highly exceptional circumstancés, the grenting of a
general lien over the goods and shove a1l the fact that the insertion of these
rules in general conditions would be recognised by the courts of Contracting
States whereas otherwise such conditions would be exposed to the risk of being
struck down in the face of +he growing pressure of consumer protection lobbies,

16, Turning now to the general structure of the draft Convention_prepared
by the Study Group, it may be stated that it iz built around the concept of the
"international terminal_operator (IT0)7, who is defined in Article 1 as "any
person who undertakes’légainst paymeni/ the safekeeping of goods before, during
or after international carriage, either by agreement or by actually taking in
charge such goodsrfrom & shipper, carrier, forwarder or any other person with &
view to their being handed over to any person entitled to teke delivery of them',
As mentioned sbove, the draft is thus concérneﬁ with warehousing operations con-
nected with internatibnal carriagerwhich;jfor the purvoses of the draft Conven-
tion, means “eny carriage in which, according to the contract of carriage, the
place of departure and‘the piace'of destinaztion are si%ﬁaﬁéd in twé“different
States®,

17. Article 2 of the draft lays down the generzl statement of the lishility
of the ITC in respect of the performance of hig obiigafions for the safekeeping
of the goods and zlso indicates ‘the period during wﬂioh he shall be lizble, The
article further affirms the liability of the ITO in respect of certain services

connected with the handling of the goods which he performs, or the performsnce
of which he procures, in addition to +the safekeeping of the goods,
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18. Twoc key articles of the draft are Articles 3 and 4. Article 3 is
concerned with the Issusnce by the ITC of a dated document acknowledging
receipt of the goods and stating the date on which they were azctually daken
in charge, Such a . document, however, need only be issued if reruestod by the
customer, Article 4, which is olosm rely modelled on = corresponding provision
in the UNIDROIT draft Comvention on the hotelkeeper's contract, deals with
the ITO's rights of retention and sale over goods, y '

19. Articles 5 to 14 of the draft Convention are based to a veéry large
extent on the corresponding provisions of the Hamburg Rules and this ‘is true
especially of the basic ligbility régime (presumed fault with the burden of
proof reversed) and the rules governing limitation of liebility, availability
of defences, loss of the right to limit 11ab111ty? notice of lo°s, prescrlption,
nullity of stipulations contrary to the provisions of the Convention and unit
of account, In particular, Article 13 provides thst the Convention 'does not
modify the rights or duties of a carrier which may arise under any interha—
tional Convention relating %o the internstional carriage of goods”,' '

20, Articles 15 to 22 contain o set of draft final clauses and, 1iike 7
the draft presmble, these were not discussed at any.length by the CGroup.
The one exception is Article 17 which makes provision for a declara ation by
States excluding the absolute mandatory charscter of the future instrument,
which has been méntioned above in pesragraph 15 of this report and which is
discussed in detail below in par@glwnh 86 et seo.

21, The Group realised that the draft Convention prepared by it aid not
deal with a number of importsnt-aspects of nmrehou81ng contracts. In partlchl
it was silent on the guestion of the cusiomer's obligations such as those of
paying the price for the services aid, in the event of his tencerlng olﬂwevoue
goods to-the ITO for handling'or safekeeping, that of giving the neces Sary ing-
tructions, Feither did it deal with the ITO's right to dispose of or sell
dangerous goods nor with the obligetions of the customer to tender the goodE
for safekeeping or the IT0 to take them in charge when a contract for their
safekeeping had been concluded in advence, It was, in effect, an outline
draft concerned essentially with establishing a set of minimum rules governing
. the liability of ITCs and meny points of detail had been omitted which might
be fitted in at a later S%agc or alternatively regulated by standard conditions
which, if & need for them were to be *eoognlsed, might be prepared by the in-
terssted commercial Organisations such as the ICC,; the CHI and IAPHs Other
Orgénisztions might wish o cooperate in this task but whet was zbove all to
he zvoided was inoompatibilitj”betwéeﬂ guch conditions and the fuiure Conven—
tion on the lisbility of international terminal operators,
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22, Ir these circumstances the Group decided that the draft Convention
worked out by it should be submitted to the Governing Couneil of UNIDROIT,
with a recommandation that the text, and the accompanying explanatcry report
to be prepared by the Secretariat, be clirculaied to the interesited Orgenisa-
tions ant perhaps alsc to Governments, In the light of reactions io it, as well
a8 progress which might be accomplished in the preparation of standard condi-
tlons , the Governing Council could, at 2 later date, take a decisiocn as fo
future work in this connection,

ITT

ARTTICLE BY ARTICLE COMMENTARY ON TEE PRELIMINARY DRAFT CONVENTION

Article 1

23« Article 1 lays down a number of definitions which the Study Group
considered to be-indispenszsble for the spnlication and interpretation of the
preliminary draf¥ Convention. It should, however, be pointed out that in
point of fact some of the definitions indirectly determine the scope of appli-
cetion of the future instrument and this is $rue in particular of that of $he
“international temminal operator (ITO}", For_the purposes of the Convention,
he is defined as "any pergon who undertskes Zﬁgainst paymenj/ the safekeeping
of goods before, during or affer intermational carriage, either by agreement
or by actually %aking in charge such goods from a shipper, carrier, forwarder
or any other person and with & view fo their being handed over to any person
entitled to take delivery of them", o '

2de HNow, i1 will readily be seen'thai thig definition of a,legal_figuré,
the ITO, not only contains a descripfion of his primary obligation, that of
"the safekeeping of goods .... with =z viev to their being handed over to any
person entitled %o take delivery of them", but zlso specifies the wanreshousing
operations with which the draft Convention is concerned, namely these which
occur 'tefore, during or after international carrisge" and in addition the
manner in wahich: the ITC undertekes +he safekeeping of goods, that is to say
Yoy agreement or by actually taking Ztheg/ in charge.”
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25« In these circumstances it would seem desirable to examine in -
detail the constituent elements of the definition, which %o a large extent
reflects the whole philosophy underlying the draft Convention.

260 In the first place then, why spesk of a "terminal operator® rather-
than & warehouseman in Fnglish and of an "opérateur de terminal® instead of
an "ehtrepositaire” in French ? The reason for the Group's choice of termi-
nology was that, on the one hand, some members felt that the very concept
of a "warehouse", with its implication of shelter, was becoming increasingly
outmoded &8 new technigues of storing goods developed,; while on the other
that in view of the decision o hold the operstor liable in certzin cases
in respect of the performance of handling services which would not nommally
have been entrusted to the traditional warehouseman (see below, paragraph 40
et seqe), it could be positively mislezding to use the temms "warehouseman"
or "entrepositaire", the latter of which had fairly strict connotations in
some legal systems., It was therefore deemed advissble to sesk a more neutral
ferm and the growing use of the concept of Yterminal? in a number of modes
of transport was seen as militating in fevour of the expression “terminal
operatort, o i e . ,

27+ In addition, the use of the adjective "intermational™ further to
define the ITO sprang from the deciszsion of the GQroup referred to in paragraph 13
sbove to exclude from the scope of spplication of the future Convention purely
domestic warehousing operstions anc, therefore,to link the operaitions 1o be
covered by it to internstional transport; hence the reference in the definition
of ITO to the safekecping of goods 'before, during or after international car-
riege’. The reason for the limitstion to internstional warehousing operations
hag been given already in this report in paragrsph 13, but it should be noted
that the view wae not shared by all members of the Group.

28+ In particular, some participanis considered that it would be &
worthwhile task to wnify the law relating to all warehousing contracts.
throughout the world snd that from = practical viewpoint the limitation of  the
scope of the future instrument to warehousing operations connected with inter—
national carrisge would deprive it of much of ifs interest, In this connec-
tion, it was stressed by one participant that, as a rule, in particular in the
case of carriage by ses, the cargo would be covered by &n insurance policy
ageinst all risks from warehouse to warehouse, Provided that such insurance
had been taken out, the customer would not be interesfed in the liability
régime applicable to the warechouse where the goods were siored, whether this
be a port ferminal, or e public warehouse such as a customs warehouse.
He feured therefore thal the end result of the exercise upon which the Group
was engeged would be 1o increase costs by covering two or three times risks 1o
the goods whickh were slready covered Ly insurance, The future instrument should
therefore,he argued, deal with werehousing operations per se and nol concen-
trate on those occurring bvetween different legs of s transport operation for
otherwige there was s danger of impinging upon the asctiviiies of freight for-
warders and combined transport cperators.
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29. To this it was replied that while insursnce coansiderations were
most certainly of importance, the faot could not be overlooked that at the
recent UNCITRAL Conference for the adoption of the Hambuxb Rules the general
view had prevailed that the determination of the lisbility régime should pre- -
cede the considersztion of insurance cuestions., lioreover, if one were to argue
that it is the exclusive function of cargo insurance to cover the gaps left by
the international transport Conventlons, one might equally well ask vwhy it was
thought desirable to lay down mandatory rules governing the carriege operations
themselves, Flnally, statistice ueemed to show' that most cases of damage to,
or loss of, goods arose before, gnd more especizlly after, carriage, at least
in the maritime sector, and in tbls connection stress was lzid on the need +o
secure the availability of an effectlve rlght of recourse to carriers who have
extended their lizbility Deyond the period of actu@1 carriage itself, especially
under modern container contracts znd to other persons, 1nolud1ng freight for-
v@rders and combined transport operators dgalnst 1ntermed10r1es handling theé
goods such as termlnal operators. '

”30. This view was shared by'the majority of the GvouD, which also con-
51dered that if the definition of the ITO were 1o contgin & clear statement
of his principal obllgatlon s nomely the safekeeulng of the goods snd their
hwndlng over to any person entitled $o take dellverv of them, it might not be
necessary to define the contract for the safekeeplng of goods. This approach was
reinforced once the Group had agreed that the IT70 ohould_, in certain cases,
also be regponsible, under the tcrms of Artlcle 2, palagraph 2 of the draft
Conventlon, for the performance oFf other services assoc1ateu with the handling
of the goods as the performance of such services could ﬁot be regarded as falling
within the traq1tlonal scope of ”arehou61ng operbtlons.'

37s  is mentioned above in pa ragr@ph 24 of this eynlanaiory report the
definition of the ITO also indicates the menner in which he assumes the obliw-
gation of safekeeping of the goods and although it was con51dered that in a
great majority of cases the contract would be concluded bv his actunlly taking
the goods in charge, it was agreed thot logic dictates that reference should
first be made to the 51tuut10n in which an agreement is concluded for the safe—
keepmng of the goods prior to thelr actual taking in charge,

32. Two other points should be raised in connection with the definition
of the ITO, The first of these is that the words Pagainst payment™, inserted
in square brackets, have been taken over from the definition of a carrier under
the Hamburg Rules anﬂ thelr presenoe in this draft would seem to meet the view
expressed by some partlclpunts that the future instrument should not apply to
warehousing operations conducted by operators on an own account basis but only
to those carried out by operators acting for reward and hire. 45 to a statement
of the customer's obligation to pay the price for the services prov1deﬁ by the
ITO the Group felt however thst it would be desirasble to leave this to be regi-
lated in the context of the general conditions of the operstor,
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33, The last aspect of the definition of an ITC calling for comment im
the reference to the persons from whom the IT0 tzkes in charge the goods, namely
the “shipper, carrier; forwarder or amy other person" a formuls which recognises
the central position of the ITO in the context of the international movement of
goods and the v?rlety of factual situations in which he may be cmlleo upon to
acts

. 34. Turnlng +to the deflnltlon of the term "customer”, it should be noted
that thls is based in part on the definition of the term "shipper™ in nrtlcle 14
parsgraph 3 of the Hamburg Pules. This pa rallel caused one pﬂrtlclpont o ask
to whet extent the future Convention on the 11ab111ty of ITOs would be of
direct interest to shippers, thet is in the sense of the owners of the goods, “as
the non—exhaustlve list contslnec in the prov151on referred Oﬂlj aqe con51gnees,
carrlers, forwarders anﬂ feOeIVln? agerits, In reply, it was sugges ted thai ‘the
dreftlng ‘of the prov151on cer 1n1y covered shippers in the gtrict sense of the
term, that is to say persons by whom or in whose name the goods are actually
delivered to the TTO or by whom or in whose name & contract for the safekeeping
of goods is concluded before such operations. Any confusion which might exist
could be at%rlbuted %0 the inclusion in the definition of a “shipper™ in +the
Hamburg Rules of the obscure words "or dn whose Behalf", For this reason, these
words have been placed in squarse Brnckets in the éePlnltlon of "customer" in the
draft Convention and the general feellng was that = later stage of the elabora—'
tlon ‘of the instrument they should be deleted 1toge+hef.

35« Doubis were lso'ekpresséd sg 4o whether the definition of & Woustomer”
was not zlsc lacking in preclsloﬁ to the extent that demage might be caused in
the terminal by dangerouvs goods o that it wou&d te of importance to determine
who was the ‘ocustomer” from whom “the ITO ﬂlght recower compensztion for such
damage, The Group recognised that this might prove 4to be & real problem buil
the majority view was that the questlon ‘should not be dealt with in the draft
Convention but rather settled in the context of the standard condltlonb 1o be
dr@wn un by the interested commercial Org"nlvﬂtlons.'

. 36. As regards the deflnlblOF of Yooods®, this is takén over from Ar-
ticle 1, parasgrapi 5 of the Hamburg Rules and, apart from the exclusion of
livé animels, it need only be noted that for the reasons ‘set out in paragraph 34
ahove, the wor&s Yor on his behalf“ have_oeen pl@oed in squ@re brackets,.

i-3Te 1th revard to the last par avrrph of Artlcle 4 of the draft Convention,
the Group con31oered that it was neceosary t6' define the Lnterﬂatlonal carriage-
to which reference is made in paragraph 1. Wecowniglnm the different deflnltlons
of "internstional carriage" in the existing international: ‘tonventions regulating
the carriage of goods in the various modes of transport, the Group decided that
14 would be desirable to fommulzste a definition for the purposes of the present
uraft which would concentrste on the sole fact that wnder the contract of car—.
Fiage to which the goods are subject, they are to be tramsported frow one State
to another, :
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38. In the introductory remarks on the definition of the ITO contained

in paragraph 23 dbove, it was stated that to 2 certain extent Article 1 is
concerned with the scope of application of +the future instrument and one might
perhaps wonder whether a provision should not be inserted in a new article to
the effect that the Convention shall, subject tc the provisions of Article 17
(see below, paregraph 86 ot set.), govern the liability of ITOs under the Con~
vention whenever the operations referred to in Article 2 (gee below, para—
graph 39 et seq,) are carried out on the territory of & Contracting State,

Article 2
Pl SN

39, 'Parégraph 1 of this article revemsts to the primary obligations of
the ITO referred to in Article 1, providing as it does that he "shall be
responsible for the safekeeping of goods from the time he has tsken them in
charge until their handing over %o the person entitled to take delivery of
them,® It should be noted that this Pinpointing of the time during which
the IT0 is liable for the safekeeping of goods excludes his liability under
the draft Convention for fzilure o accept them when he has undertaken to do
s0 by prior agreement, as the Group ss a whole consicdered thaet this cuestion
should not be dealt with in an internationzl instrument seeking to lay down
minimim rules governing the ITO's lizbility but rather left to be regulated
by genéral conditions, ag also should 2 number cf cther matters connected with
non-performance of the conirzctual obligations‘bf the parties,

40. As mentioned above in Paragrzph 17 of this explanéiory report,
paragraph 2 of the article provides that the ITO shall also be responsible for
goods which he has *sken in charge, or agreed to take in charge ,for safekeeping,
when he undertekes to perform in relation t6 them services such as loading,
stowage, discharging or other similar services or undertakes +to procure the
performance of such services by an indepéndent contractor. This solution,
which reflects the view of the majority of the Group, represents s compromise
between two more radicsal proposals, One of these recommended the_applicaiion
of the future instrument +o 21l hanéling operations performed before, during,
or a¥ter internationsl carriage operations, irrespective of whether the aperaior
has undertaken the primary obligation of the safekeéping of the goods, while
the other would have restricted the scope of the draft to warehousing opera~—
tions gtricto sensu, principally an the grounds that Article 2, paragraph 2
would introduce differences in the 1iabili£y”régime applicable to those en~
gaged in handling operations according to whether or not such operations are
linked to the safekeeping of the goods, : A

41+ The majority, however, considered thatl the draft Convention shotld,
a8 for as possible, £ill in the gaps left in the liability régime by existing
international Conventionsa dealing with the carriage of goods and that in con-
sequence it was legitimate to “ake account of the fact that more and more




comprehensive services are provided by modern terminal operaztors. Such ope-
rators should not, therefore, be permitted to avoid the application of the
provisions of the Couvention by alleging that the damage occurred to the

goods not during the period of safekeeping, but in the course of the perfor-
mence of other handling operafions. On the other hand, it was felt thei there
would be most strenuous resisdance on the part of the interested professional
circles to an extemsion cof the Convention o cover all hzndling operations
before, during or after international carriage, principalily hecause

the liability régime proposed under Article 5 might not prove to he suitable
for all such operations,

42, Desirable as 1% might be, therefore, ic establish at international
level a wniform liability for handling intermediaries on the model of the
French law of 1966, it was considered unrealistic to-seek to achieve this
goal at the present time and the CGroup further agreed that the eperatiens con=—
templated by Article P Dﬂraﬂranh 2 ghould not extend to those, such as checking
of the goods, which would fall within the French concept of “actes juridigues"
a8 opposed to Yactes mgt“rlel“”? snd the defective performance of which, '
although giving rise 1o finanecizl iose? does not reeult in actual eamage to,
or’ loee of, the geoods, ‘

43¢ In conclusion, it should be noted that paragraph 2 of Article 2,
unlike paragraph 1, does not refer to the period of responsibility of the 170
a8 some of the gervices contemplated might precede the actual faking in charge
for the purposes of safekeeping, such as mloading,snd cthers be performed
subseguent thereto, such as stowage.

Article 3

44, This article was the subject of lengthy discussion by the Group and.
represente a compromise solution between the various proposals mads.  On the
one hene, some participants expressed scepticism as to the need for another
document in international iransport operations, In particular, it wes sugges—
ted that it would be unnecessary for the ITO to issue a document scknowledzing
receipt of the goods when they were alreazdy covered by a fransport document
and that todey os modern transport technigues incresse the speed with which
goods are moved operations might be unduly slowed down if an ITO were always
to have to issue 2 document when faking the goods in charge. Tn addltlonE one
participant considered that if the IT0 were to be obliged to issue 2 document,
the evideniiary value of which would have scme bearing on his ligbility, he ought
to be entitled to insure the goods unless he received contrary instructions in-
dicating that ithey were already covered.
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45+ Ageinst this view, one member of the Group considered thet there was
no value in laying down an elsborate liability régime for ITOs intended to fill
in the gaps in Article 4, paragraph 2 of the Hamburg Rules and providing a re—
course action to the carrier,if no documents were %o be available to prove that
the goods had actually been iaken in oharge, In some countries, no confir-
ming documents were issued or, if they were, then many weeks or months after
discharge of the goods from the terminal, This was particularly the case with
barge enterprises in typical roadstead ports or with customs warehousemen.,
There should therefore be & duty to confirm the taking over of the goods end a
statement of their quantity and quzlity within a certain limited time
in a dated document,for if the issue of the document were to be conditional
wpon & request by the customer, and the ITC were to refuse to issue it, how -
could the fommer prove that he had in fact requested it ? Only in those cases
where the document was to¢ be of a negotiable character therefore, should it
be necessary for the customer expressly to reguest it and provision should in
addition be made for sanctions in the event of the ITO's fzilure to observe the
duty to issue a document acknowledging receipt of the goods, In such cases, .
as also in those where the ITO issues the gaid document in a way which does not
conform to -the reguirements of Article 3, paragreph 2 of the éraft, it should,
in the zbsence of proof {o the contrary, be presumed that he took delivery of
the goods in the circumstances appearing from the documentary evidence provided
by the customer, i.e, the last document in the possession of the cuStomer re—
lating to the goods, including his own exit certificate, B

46. The majority, however, considered that such a proposal would go too
fars In the first place, it was suggested that the nee’ for a confirming do-
cument as evidence of taking in.charge would vany according to the circumstances.
In some cases, the parties would prefer to dispense with a document as evidence
for the taking in charge as being too expensive or time-consuming and & simple
receipt would be sufficient, especizlly in those cases where the goods were not
of any great value. Horeover, on the question of refusal by the ITO to issue
a document on request, it was suggested that the matter could best be left
to-be determined by national law, and one member of the Group recalled that
in his experience he had come across no case of z maritime carrier's refusing
to issue a bill of lading in accordance with Article 3, paragrsph 3 of the 1924.
Brussels Convention on bills of lading, '

47. In these circumstances, the Group asgreed that Article 3, paragraph 1
of the draft should merely provide for the issuing by the ITO at the request
of the customer of a documenf”aéknowledging receipt of the goods, it being
understood that signature by the ITO of a carriage document should be regarded.
as the issuance of a document for the purposes of the provision, With a view
to allaying some of the fears expressed during the discussions, paragraph 7
further stipulates +that the dogument nust be dated and that it must also state
the date on which the goods were actually taken in charge., The question of the
legal consequences of failure to istue such = document is therefore left to
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national law although as one member of the CGroup pointed out, the possibility
of administrative sanctions being taken against an ITO in those States which
avail thewselves”of the reservation clause contained in Article 17 of the -
draft- Conventlon (see below, paragraph 86\ should not be overlooked in this
oonnectlon. : :

R "548 The documsnt to be issued in oocordﬂnce uith peragraph 1 of AT+1019 2
is not however z mere receipt as paragraphs 2 and 3 are concerned respectively
with ite content and with its evidentiary effect, Here the Group considersd
that it was unnecessary to enter into the detail to be found in the various
CGonventions ooncerning the carriage of goods, for example the provisions of
Articles 15 to 18 of the Hamburg Rules. A4s regards the content of the document,
therefore, paragraph 2 provides that it shsll tindicate any inaccuracy or in--
adequacy of any pa riioular concerning the description of the goods taken into
charge as far as this cen be ascertained by reasonable mesns of checking®,
although one member was of the opinion that the last words of the paragraph
were wnduly wide and thet they might permit the ITO to made general reserva-
tiens of a sweeping characier in cases. where i%'ﬁcul& be impossible to make
,_adequate check, thereby renaerlnﬂ the whole provision ineffective. In

reply to these. observatlons, it wes however recalled thst the draft under ela-
boration was not seeking to regulate all points of detail and that one might
perhaps envisage the preparation by the interested professmonal Drganisations:
of some kind of checking list to assist the ITO.

49, Hith reﬁpect to the evidentizry value of the: document to be issued
by- the ITQ, paragraph 3 is modelled on Article 18 of the Hamburg Rules in
that it provides that- the document is "prims facie evidence of the contract
for the safekeeping of .goods . and the tsking in char ge of the goods as therein
described’, SRS : e

50 Paraﬂraph 4 of Article 3 seeks to deal with -,cues+1on which was
discussed at considerable length: by the Group, namely whether: the document
@cknowledginﬂ receipt of the goods should be of a negotisble character or not.
The principal difficulty encoontered in this connection was that the Group
did not feel itself tc be in a "bosition to judge the extent to which interna-
tional trade actually experiences the need for a negotiable warehouseman's
document although 1t was recognised that there might well be some such need
at distribution terminals in cases where it is not known to whom the goods
wild be sold upon their arrival at the terminal. In conSequence, it was
decided thet no finel decisien should be takern on the guestion until further
information had been -obtained but with a view to stimulating discussion on the
queStioh within the interested circles it was agreed to make provision.in pa~
ragraph 4, the wording of which is in part ingpired by Article 1, paragraph 7.
of the Hamburg Rules, for the possibility of the ITO's document being of a
negotiable character,. sﬁbject however to &wo conditions, namely that the
parties so agree and thet the national law, i.e, the law of the State where
the terminal is situated, so permits,
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51. Paragraph 5 was inserted at the reguest. of a number of participants,
who considered that the future Convention should taske account of the ever
increasing trend away from the traditional paper documentation in favour of
the use of mechanical and electronic means of communication and the provision
is based on a simplified form of wording of Article 14, paragraph 3 of the
Hamburg Rules, In this connection,it should however be pointed out that,as
it stands,paragraph 5 may be tzken as referring only to the document referred
to in Article 3 itself and that provision should also be made elsewhere in the
draft, as is the case with Article 1y paragraph 8 of the Hamburg Rules, to the
effect that “writingn includes, inter alia, telegram and telex, which could be
of relevance in particular in comnection with frticles 5, 9 and 10 of the draft,

Article 4

S52e Although some members of the Qroup were of the opinion that it might
not, at the present time, be reslistic to attempt to unify the widely differing
national laws governing the warchouseman's lien, others felt that the pressnce
of a provision on the matter in the future instrument conferring a right of
genersl lien on the ITO might prove to be an incentive to operators o accept the
provisions of the Convention as =z whole, Such a:lien would permit the ITO .to
grant credit to the customer, thus speeding up the flow of goods, and would also
be important in those situations where there was a dispute between the ITO and
the customer over the price of the ,agreed services,for in such cases there could
be a risk of the IT0's ligbility for delay in delivery of the goods being converted
into z liability for vhysicsl loss (see below, paragraph 62). It was; admit~
tedly, true that many freight forwarders'and warehousemen 's general conditions
provided for such z general lien but it was far from clear that such liens were
recognised in all countries and so the aveilability of a right of general lien
““under an internstional Convention would be of real benefit to operators in
those countriés where the exercige of such a lien was not permiﬁtéd or where
it was doubtful whether it would 2t present be upheld by the courts, If, there-
fore, the lien were not to be a general lien, it might be preferable not to
deal with the question =t all, '

53« Other participants, however, were opposed to fhe granting to the ITO
of & general lien, partly on the grounds that such » lien in favour of warc~
housemen was not recognised by their legal systems and partly for fear of the
confusion which might be caused by the creation of unconnected liens, In these
circumstances the Group agreed that the words in paragraph 1 of the article
dealing with the guestion of.generalAiiensﬁshouId be placed in squarerbrackets.

54. Otherwise, the lenguage of paragraph 1y which affims the ITO's right
of retention over the goods taken in charge by him,as also that of the other
baragraphs of Article 4, is based on that of Article 10 of the draft Convention
on the hotelkeeperts contract, work on which has recently been completed by =
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Committee of Governmental Experts convened by UNIDROIT. One might, however,
wonder whether the wbrding of paragreph 1 is not perhaps too broad for it is
uclesr whether the article applies only in respect of claims relating to the
safekeeping of the goods or also to the other services which may be provided
by the ITC anc¢ for which he is responsible under Article 2, veragraph 24
55+ FParagraph 2 of the article makes provieion for the operstor's being
obliged to releasé the goods if the customer provides, or obtains from ancther
person, a Sufficien? guarsntee for the sum clsimed, as he might be willing to
do 80 as to ensure thet the goods may be mbved out cf the terminal and sold,
pending_the'éettlinﬂ ¢f a dispute between tﬁé'bnerator en¢ himself, Similarly,
. the operator will nct be entitled to detain the goods if a sum eguivalent 1o
that clsimed by him is deposited with a mutually accepted third party or with
an official imstitution,

5¢e Paragreph 3 contains the princivle that the ITO, in addition 4o hig
right of detention of the goods, mey zlso sell them up to the amount neCcessary
1o sétisfy bhis claim and after giving “adequate and timely notice', Although
one member of the Group considered.that the provision should lay down a spe-
oific time-limit, the majority felt that the precise meaning of +his phrase
must be determined by sach legal system, and the impossibility of laying dowm
genernl rules governing the conditions and procedures of the sale led the Group
to limit itself to providing that such copdltlons and precedures shall be gom-
verned by the law of th@ place where the terminal is situated. Tt should also
be understood thet the term "conditions and procedures™ covers the repayment
of any surplus proGeeds realised and that the law referred to ‘is the law of
the jurisdiction in rruegtion, to the exclusion of conflicts of law rules, as
such procedural matters aré'usﬁally regulated by the internal law of that juris-
diction, :

5T« Paragraph 4 is ooncerncd with the difficult problem of the effectiveness
of the ITO's rights of deuent'on and sale against third parities with rights or
interests in the goods, & problem which had already been discussed at length in
the contexi of UNIDROIT's work on the hotelkeeaor contract, Although one.
participant considered that the text of paragraph 4 would not be acceptable in
his coumntry, the majority of the CGroup however found it satisfactory in that
it attempts only tc lay down = choice of law rule as regards the priority to
be accorded to claims over the goods, Thus it will be the internal low of
the Stote where  the ‘“erfiinal is situsted, that is to say. the nefional law.
excluding the rules relating $o conflict of laws, which will detemine the. -
gquestion of nrlofltv,' However thig lsaw will not uetermine the existence of any
third party rights over the goods which may have been created under the law of
enother Stale,and to ascertain the existence of such rights the law of the forum
will have recourse to its cun conflict of law rules,
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58s This article lays down the basic ligbility régime to which the ITO
is subject under the draft Convention and it will readily be seen that not
only the régime itself but also the wording of the article follows clogely
Article 5 of the Hamburg Rules. Broadly sneaking this scolution represents the
preference 'of the Group as a whole for no participant spoke in favour of a
syetem under which the customer could be called upon to prove that the loss
or damage Nad been caused by the fault of the ITO or his servants and agents
a8 a pre-condition for recovery, Although some doubts were expressed as to
whether a régime based on that of the Hamburg Rules and founded on the presuned
fault of the ITO, which was less severe than that imposed upon carriers by air,
road and rail, was sppropriate, the choice of the "Hamburg® solution was seen
by the maJorlty of the Group =g being dictated by a number of cons;deratlonsg'

59+ In the first place, it had to be recalled that at present the legal
position of warehousemen, as Dr. Hill's report had illustreted, was charascte—
rised by many restrictions on legal liability and a low level of financial
responsibility, irrespective of whether the rules were based on statute, con~
ditions of treding or geneéral’ conditions, although with the development of
comtainerisation, it was recognised that larger consortia have beer - sucCess-
ful in obtaining higher levels of liability. If, therefore, one hoped to
overcome the opposition of the profession to the imposition of 11qb111ty in
excess of that te which it is accustomed, then a realistic, wuniform level
of liability should be established, Tt wae this concern for laying down &
uni form llablllty for ITO's, an inrovation which would certainly be favoured
by banks who asre opposed to gaps in ligbility régimes which also led the
Group to reJect the idea of incressing the ITO's liability to the level of
that of the carrier in those cases where the carrier has himself extended his
1iability to cover the period after carriage and before delivery 4o the ulti-
mate congigneeswhile reasons based on considerations of practicality caused
it to dismiss a similar suggesiion that the ITO's liability might somehow be
related to the mode of tTrensport with which the terminal operations were con~
nected. Such a solution might be work"ale, although contrary to the interests
of wniformity, if only one mode of transport were involved but if the terminal
operations were to be sandwiched between carriage effected by different
modes of transport there would be no objective criterion for determlnlng Wthh
ligbility reglme should be applicable,

60, Like Article 5 of the Hamburg Rules, Article 5 of the draft Conven-
tion mokes provision for the liability of the ITO in the event of delay in de-
livery to the person entitled to take delivery of the goods., Some participants,
however, were opposed to holding the ITO Iisble in such cases on the grounds
that the guestion of deluJ is one eqsentlallj tied up with the movement of goods




as opposed to stgtionary goods, such as those deposited in a warehouse,

In eddition, it wae suggested that there might be considerable difficulty
in practice in dete?mlnlnb whether deley in delivery to the ultimate con—
signee has been due to delay in the ccr“ldge itgelf or in the handing over
of the goods by the TTC.

£1. To these arguments, it was reDlzeQ in the first place that there
was no reasch why an efficient ITb should no% in nommzl circumstances be sble
to hand over goods to the consignee on demend and in the second that there
would usually be evidence, for exsmple the issuing of & receipt for the goods
by the TTO 1o %he'oﬁr%ier, which would indicate whether the delay in delivery
to the consignee had been czused during the transport opsrations or by an
event cccurring while the goods were in the terminal, The guestion would,
moreover, be of no interest to the customer in those cases where the carrier
had extended his liability %o cover the period while the goods were in the
terminal affer carriage as the customer could sue the carrier =nd, in all
probability, benefit from = more fawvoursble régime than that laid devm by the
draft Convention under discussion. '

624 It wWes further pointed out that if the future instrument were to
contzin no provisions relating to the ITO's lisbility for delay, he might for
an indefinite period claim that the goods were not lost or damaged but merely
miglaid and it was to meet this situstion that the Group agreed to the inser—
tion of paragraph 3 of Article 5 providing for the conversion of-liahility'fOr
delay into iiability for physical loss after a certain period, The time-limit
of 60 days in parsgrsph 3 is taken over from the Hambuig Fules but since some
participents felt this migh% be too long, thé figure has been placed in square
brackets pending the taking of = final decision at o later date. '

63. With $he exception then of delay in the delivery of the goods,

Article 5 is concerned only with those cases where the goods have been damaged:
or lost ag o result of the defective performance of the ITO's obllgatlons a3
set out in Article 2 of the draft Convention. It was not the Group's inten—
tion, therefore, that he be lizble under the Convention for loss caused, for
1nstgnce, by his failure tc take the goods in charge at the agreed time in cases
whers tha contract for the safekeeping of the goode heas been concluded priof to
the actual taking in charge as it was felt thot such cuestions could best b
dealt with in standard conditions (ses zbove, paragreph 21), Similarly, the
wording of Article 5 is such that the ITO will not be lisble thersunder where
the customer suffers financial loms s = result, for example, of the ITO's
failing to clear out old invoices, ‘ ' '

£4.  To the extent that Article 5 closely follows, where appfopriate,'
the correéponding article of the Hamburg Rules, its provisions do not call
for any deteiled comment, except for two points, the first of which is the
use of the words "servents znd agentsg®, 4 number of participants expressed




dissatisfoction with this term, in view of the differences in interpretation
to which'tﬁé'concept of an "agent" iz open, The suggestion was therefore made
that some form of words such as those to be found in Article 3 of the CMR,
which speaks of the persons of whose services the carrier makes use in the
performance of his cbligations, might be prefersble, Ultimately, however,

it was decided to reétain the term used in the Hamburg Rules as it represented
the most recent expression of the will of States, although here again it was
agreed that the matter would be reverted to a later stage of the elaboration of
the draft Convention when a final decision could be taken as to the precise
form of wording to be employed, it being understood that what the Group had
in mind were the classes of persons referred to in Article 3 of the CMR.

65+ Finally, the Croup considered that it would be desirable %o exclude
the ITO's lisbility for securities ,money or valuable articles unless a special
agreement to the contrary has been entered into in writing (paragraph 4).

. Article 6

66+ With one exception, this provision corresponds almost completely o
Article 6 of the Hamburg Rules, both as to wording and to content, especially
the limitation figure of 2.5 SDE's per kilogramme of the gross weight of the
goods. The essential difference lies in the fact that the majority of the par-
ticipants were opposed to the aspplication to the liabilify of T70's of the aliter-
netive between the packege limitation and the limitation by kilogramme, an im-
portent practical difficulty ss regards the former being that goods might arrive
in a warehouse in the form of a package after carriage, especially by sea,
and then be broken up. and sent on by other modes of transport to another desti~
nation.

67. Some hesitations were also expressed in connection with the taking
over from Article 6 of the Hamburg Fules of the provision contained in para-—
graph 3 of this article of the draft Convention 4o the effect that "by agfeement
between the ITO and the customer, limits of ligbility exceeding those provided
for in paragraph 1 may be fixed", It was, irn particular, suggesied that by
making provisgion for such an alteration of the limit on oompensatidn payable
by the ITO, the future instrument might prove less attractive to the operators
in question, some of whom were exposed to pressure by large shipping companies,
and that it was in principle wundesirable to stimulate competition between them,
not on the ground of price end efficiency but on that of the most favourable
limitation amounts on offer.

68. - Sympathy was expressed with $his view but on +the other hand it was
reczlled that is was only in the CMR from among the international Conventions
dealing with the carriage of goods that a prohibition was put upon altering the
limitation figure established by the Convention and that even there ingenious
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insurance schemes were sometimes used to get round the letter of the Conven-
tion, 1In addition, the fact that the limitation figures contained in Article 6
were to be found in an international Convention, which would hopefully be
backed vp by standard conditions o be prepared by the interested professional
Organisstions, would sirengthen the bargaining position of terminal operators,
altﬁough of course the latter would not be entirely protected thereby against
pressure being exerted on them to raise their limitation figures by strong
shipping lines. It wes also pointed out in this counection that scme States
might have difficulty in accepting a Convention which did not make allowance
for an increase in the limitation figurc.

Articie i

£9. This provision, dealing with the epplicability of the defences and
linits of liability provided under the Convention to non-contractual claims,
follows Article 7 of the Hamburg Rules, subject only to the necessary drafting
changes, and was asdopted unanimously by the CQroup.

Article &

70. Following ihe pattern of the preceding articles, Article 8 is ‘

worded in an aimost identical fashion to Article 8 of the Hamburg Rules,
,,One amendment wes, however, made to that text, which sprang from the desire
of the majority of the Group to meke the limitation a5 "unbreskable’ as pPoOS~—
‘51ble, and this for two reasons., In the First place it ig well known that as

a general rule insurance prefevs unbreaksble limits and, in the second, the:
Group considered that such = limitetion would be attroctive to ITOs and would
be an incentive. to them to accept the provigions of the future Convention as
2 whole. It was therefore agreed that the word "personal’ be added before the
words act or omission of the ITC in line 3 of parsgraph 1 of Article 8§ for.
while those who had been vresent at the Diplomatic Conference for the adop-:
tion of the Hanburg Ruleﬁ'héd intended that the carrier's limitation should
not be broken as a reSth of an act or omission of =z servant or agent done.
Ulth the intent %o cause IOSu, damage or delay in delivery of the.goods or
recklessly and with knowledge that such loss, damage or delay would probably .
’result this was not zpparent from the texth,

~71. The word “personal has been inserted in square brackets so that
a Tinel decision on the question may be taken at a later stage. A4s to the
precise meaning of the sord, with regard 1o which some partlclpants experienced
dlfflculty in those cases where one would have to Cetermine what is the '"per—
sonal® ac% or om3351on of & legal person, it was suggested that it referred.
only to very senior executives such as the managing director and possibly the
board of directors,
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"72; FlnallJ, it should be note@ that the seme obgeotlons to the wcrd
"agents ¥ were made in this conneotlon as- had been 1evelled ageinst its use
in Article 5 (seec above, paragreph 64).

Article 9

T3« BSubject o some amendments aimed at gimplifying the text end ot
taking account of the differences between carriage and warchousing operations,
this provision concerning the giving of notice of loss, damage or delay is
based on Article 19 of the Hemburg Rules, Two points of substance were however
raised in the course of the Group's consideration of the ariicle.

14. First, one participant considered that *he period of 60 days within
which 2 clalm nmust be made in respect of uelay under the terms of paragraph 5
was too 1ong and he Saw no reaseon why the customer should not nake his claim

1mmed1¢¢ely,or at most within o shorter period than sixty days,since para-
graphs 1 and £ lay down periods of the working day ufter the day when the
goods were handed over,and 15 consecutive days after the ‘day on which they
were handed over, within which claims must be made in regpect of azpparent cnd
non-apparent: demage . respectively. In reply to these observations it was in-
dicated that the period of 60 days in respect of delay, which might perhaps
be too long in respect of the ws arehousing of goode, was presumably included in
the Hamburg Rules as the 11ab111tj in respect of delay was an 1nnovatlon in
the Mmaritime Conventions and many people mlght not immedigtely be aware of
their rights under the Hamburg Rules. In addition, the point was made thai
the . purpose of parsgraph 5 was dlf?erent from that of paragraphs 1 and 2 for
whereas the former hed the effect of barring the claim to conpensailon alto-
gether; the latter merelv shifted the burden of proof onto the customer.

In these ocircumstances, it was decided provisionally to retain the period of
60 days in paragraph 5,

75 The second question of substance relates o peragraph &, whlch DIOm
vides that "for the purpose of +his article, notice given to a person acting
on the ITO's behzlf i deemed %o have been given to the ITOY, The difficulty
reised 1n this connection was that of determining who are the persons to whom
such notice may validly be given. Would notice to » lighterman or a docker,
for example, be sufficient ? The Group considered that if the word "person'
were to be read as a “person suthorised to receive such notice”, then the pro-
vision would be acceptable and indeed paragraph 8 of Article 19 of the Hamburg
Rules gives some guidance on the matter by speaking of © 8 DErElfsocses; including
the mzster or the officer in charge of the ship®., Even this formulstior was
not, however, fully satisfactory as the nunber of rersons might be increased
consgiderzhly by the apnllcatlon of the eiusdem generis rule, In the present
case, however, no indication was given at all, although one might assume that




notice could ocnly be gziven to someone acting in & clerical capacity. In these
circumstances, one participant suggested that the provisiocn be deleted in

its entirety but 25 one member of the Group pleaded in favour of its retentlon,
gt least provisionally, it wes decided fo maintaln it in square brackets with
a view possibly %o specifying the persons tc be covered by it st z later date.

Article 10

76. This article, which desls with limitation of actions, is based on
Article 20 of the Hamburg Rules and here three cuestions of substance were
ralseds

T7s The first of these concerned the iwo year limitation periocd provided
for in paragraph 1 which was, in the view of some participants, perhaps too
long and the alternative of one vear was suggested., It was, however, replied
that even s two year period would Iepre°ent a substantial improvement in the
pogition of warehousemen in some countries where the general limitation period
of thirty years is at present spplicable to sotions brought against them.

78, The second cuestion relsted fo the absence in the article of any
prov1910n concern ving the interruption or SUSﬁ8351on of actions of the kind
to be found in the CI snd CMR Conventions which, it was suggested,would be
advantageous to the extent that they permit a reduction in Iitigation, In this
Connéqtion it was pointed oubt that the_CIM/bMR gystem whereby the lodging of =
substanticted claim automatically interrupts the period of limitation often gave
rlse to alfflcultles of computation in practice snd that the solution, which
had hitherio been confined to Buropean regional Conventions, had not been faken
over in the Hamburg Rules, : '

79, Even if the CIH/CKR syztem were not adopted, ancther participant s$111
considered that the drafting of the article was d fective in that it did not
state whether the limitation period could in any circumstances be suspsnded or
1nterrupted and reference was made in particuler to the difficuliies which had
arisen in the interpretation of Article 29 of the Watsaw Convention in respect
of which the highest trlbunals of mlF ferent States had reached widely divergent
decisions. Some rule regarding 1m%errup+lon and suspension of actions, it wase
therefore recommended, should be included in the article. Another participant
pointed out that it was the wording of Article 29 of the Warsaw Convention and

the difficulties surrounding the concept of a "délal de déchémnce’ which hﬁ@'
given rise fo problems of interpretation and ”hllﬁ he therefore saw no’ gerious
defect in the text zs it stood, he proposed that 2 provision be 1nserted to the

effect that cuestions relating +to the interruption and suspension of the limiw-
tation pericd be left to be regulsted by national lﬁho After further discussion,
however, the Group decided to sdopt the formulation of the Hamburg Rules without
prejudice to reverting ifo the metter in the final stages of drafiing.
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, 80+ The last point raised with.regard to thiz article was concerned with

paragraph 4,in which connection it was suggested by one participant that it

was unreasonable that the poseibility of extending the limitation period should
be offered only to the person who would ususlly have no interest in its exten—

sion, namely the ITO, '

Article 11

81. This article, concerned as it le with certain contractual stipula~
tions, is inspired by paragraphs 1 and 2 of Article 23 of the Hamburg Rules.
Although no comments were mede on paragraph 1, objections similar %o those
rmade in connection with Article 6, paragraph 3 (see zbove, paragraph £7) were
levelled at paragraph 2 which permits derogstions from the provisions of the
draft Conyention in favour of the customer over and above that relating to the
limitation figure to which Article 6, paragraph 3 addresses itself,

Article 12

82. Apart from the changes~necéssitated by the decision of the Group
not to introduce =& limitation per package in respect of the ITQ's liability
(see above, parsgraph 66), this article corresponds in its entirety to the -
unit of account provisions contzined in fArticle 26 of the Hamburg Rules,

Article 13

- 834 This article resolves in favour of internetignal Conventions rela~
ting to the carriage of goods any conflict which nmight arise between the pro-

- visions of such Conventions regarding the rights and duties of carriers and the

provisions of the future instrument governing the liability of IT0s,

Article 14

84+ This article reproduces o provisidn increasingly to be found in
internaiional_Conventions dealing with private law matters adopted within the
framework of the United Hationg, and corresponds to Article 3 of +the Hamburg
Rules,
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Articles 15 to 22

85. As already stated in the note on page 1 of this explanatory report,
the Greup 4id not, with the erception of Article 17, exsmine in any detail
the final clauses of the drzft Convention prepared by the Secretariat. In con-
sequence, these provisions, liks the draft Presmble, are aubmitted for consi-
derstion under the sole responsibility of the Secretariat and zre modelled in
part on those of the Hamburg Rules and in part on thoge contained in the drafi
Convention on the hotelkeeper's contract, which is the most recent interna~
tional instrument tc be worked ocut by 2 UNIDROIT Committee of Governmental
Experts, It would, therefore, seem premsture o make any detailed comments

on. them at this stage.

86. Article 17, on the other hand, was the subject of lengthy discussion
by the Group, As indicated above in parsgraph 15 of this explanatory report,
there was a division of opinion among the participsnts as fo the character of
the future instrument, Scme considered that it should be cast in the form of
a traditional internationsl Convention of & mandsiory character which, it was
argued, would be the only way of ensuring the application of ites provisions
by a profession whose activities had hitherto been left almost exclusively to
the realm of national law and who had in many countries bheen accustomed to
including in their general conditions restrictions on their lisbility and

xtremely low limitaticns on $hat lisbility, These pariicipants further sug-
gested that the chances of obtaining o large number of ratificetions of such
a Convention were no less and no greater thrm was the case with any other Con—
vention dealing with the internctional transport of goods.

87+ Other participants, however, were of the opinion that for the future
Convention to be successful z new zpproach was necessary, They drew atiention
in partioular to the growing disenchentment in professionzl circles with the
clessic mandatory Convention as =z means of regulating and facilitating opera-—
tions concerned with internationzl trade and suggested that the commercial
interests involved might exert pressure on their Governments in many countries
not to =dopt a Convention laying.down rules of mandstory application. In these
circumstences they proposed = sclubion not dissimilar from that envisaged in
the old draft TCH Convention with the difference that whereas there the appli-
cability of the TCH Convention depended upon the issuance of a CT document,
herse the Convention would be automaticallﬁ'ééplicable once & terminal operaior
held himself cut as on ITO spplying the provisions of the Convention., His acti-
vities would then be supervised in.some way by the State, which would designate
him an "authorised ITO", and permit him to use = specisl logotype, the form of
which would be established in an Annex to the Ffuture Convention, The veoluntary
cooperation of terminal operastors in accepting this status, it wes further
suggested, might be obtained by providing in the Convention = series of incentives
such as & stendard level of lizbility with » low and virtually unbreskshle
limitation figure, = general lien over the goods and the certainty that generad
conditions containing the provisions of the Convention would not be struck down
by the courts of States which hed ratified it, Moreover such operators might
benefit from the channelling to them of business from customers attracted by
the guaranteed liability accepted by them.
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88, One of the partisans of the classic Convention of & mandatory
character objected to the system on two principal grounds. In the first
place it would oblige even those States which wished to apply the provi-
slons of the Convention automaticelly on their territory to imtroduce what
might be termed a "licensing” system for ITOs and secondly it was far from
certain that operators would be prepared to cooperate on & voluntary basis.
The proposed solution, it was argued, was not unlike the IATA licensing
system, which functioned satisfactory for reasons which were peculiar to
international air traffic. The first of these was that IATA is a world—
wide orgenisation, the members of which are responsible for 90% of inter-
national sirline traffic and the mecond was the concentration of capital
invested in intermational air traffic, about 60% of IATA members being State
cwned enterprises, This percentags was even higher if one left aside the
United States air fleet which is organised on an exclusively privaie basis.
It was further stated that these were conditions which do not exist in inter-
national transport by road, inland waterwsy and scas

89. Other participants considered that it was incorrect to compare the
IATA licensing system with that proposed for ITOs, especially in view of the
fact that IATA is essentially concerned with the fixing of tariffs rather than
the elaboration of rules governing lisgbility and that the Warsaw Convention had
indeed predated the setting wp of IATA,

90. Ultimstely, the Group dsvised a solution which, it was hoped, would
give a measure of satisfaction to all concerned. The basic structure of the
draft Convention, that is to say the substantive provisions contained in
Articles 1 to 14, would in princinle be of a mandatory character and would be
zpplied a8 such by & Contracting State on its territery. However, Article 17
is drafted in such a way as to permit those Ftstes which do not wish to im-
pose the provisions of the Convention on all terminzl operators on their ter—
ritory handling goods involved in international carriage, to make 2 declara-
tion, the principal effect of which is that they will "only guarantes effect
to the rules on the lizbility of international terminal operators contzined in
this Convention in respect of coperators who undertske to apply those rules®
(paragreph 1), With a view o the implementation of this obligation, para-
graph 2 reguires that such operators shall be recognised as "Authorised Inter—
nztional Terminal Cperstors {zuthorised ITOs)?” and paragraph 3 that only
such authorised ITOs may use the special logotype, the form of which is to be
set out in =n Annex to the Conventicn., Finally, paragraph 4 requires that the
States concerned 'undertake to regulate the use of the term "authorised ITOs™
and of the special logotype within Zﬁheiz/ territory and to introduce, if ne-
cessary, appropriate sanctions in the event of their wisuse™, the Croup being
of the opinion that it would be preferable 1o leave the determination of the
sanctions to be spplied to national law rather than to seek to lay down de-
tailed rules of an administrative character in what is essentially a private
law Couvention.

91« 1In conclusion, the Group considered that although the formula con-
tained in Article 17 might perhaps need to be reviewed azs to its detailed pre-
sentation at a lazter date, it set out in sufficiently broad outline the philow~
sophy underlying it so that reactions to it could be cobtained from States and
from the interested professicnzl circles,
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