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CHATTER 1

THE FORMATICN GF CONTRACTS

drvicle |1

The conclugion of = contract shall not be sub ject
to any requirement as to form, unleas the law or the parties

otherwige provide,

Article 2

1. The communication which a person zddresses to another
shall conetitute an offer 1f it admits the inference that the
offeror intends to be bound and if 1% is sufficiently definite to
permit an acceptance.

2 Thisg communicztion may be interpreted by reference to,
and supplemented by, the preliminary negotiations any course of
dealing which the parties have ostablished between themselves
and usage.

3, Offers to the public are to be considered, unless the
contrary is clearly indicated by the person making the statement,
marely as invitations to make offers,

Article 3

4 contract o term of which is left by the parties to
be agreed upon in further negotiations is not binding unless the
parties have provided in what manner it shall be rendered definite
in the eventi of their failure %o reach agreement.

Article A4

1. The parties may expressly provide that ohe or more terms
of their contract, specifically indicated by them, shall be deter-
mined by a third person, designated by them or in accordance with
the procedure agreed by them. ’

e If the third party, thus designated, cannot or will not
fulfil his task, there is no contract. '

3. The provisions of the two preceding paragrasphs shall
also apply when the parties provide for a possible revision of
their contract.



1. The offer chzll not bin: the offeror until it has
been comnunicated to the offeree; it vhell lapse if its withe
drawal is commumicated t2 the offerec beiore or -t the Same time
48 the offer, '

2e After =1 offer hias beoon communicated 4o the olfferce it
may be revoked unless the oifer states o Cixed tipe for acceptance
or otherwise indicates thst it ig firm or irrevocable,

de An indicatiqn that the offer is firm orv irrevocable
may be eXpress or lmplied from the oircumetaﬂces, the preliminery
negotiations or any coursa of ceanling which the parties have_
established between themsclves, '

Article 6

1. gcceptance of an offer consists of o declaration
Ceomrminiceted by any means whotsoever to the offerer,

2 Acceptance mey oloo consist of 1 act which may be
considered to be equivalent to the declaration reforred to in

paragraph 1 of the present article by virtus of the offer or as
2 oresult of o course of dealing wvhich the parties have egtablished
betveen themselves,

3. The offer may lay down a gpecial mode for its acceptance,
However, a term of the offer stipulating thet mers silence shall
amount to accepiance igs lvalid,

Article i~

l. An accepiance containing additions, limitstions or sther
modifications shall be o rejection of the offer and shell constitute
a counter-offer,

2. Hovwever, ii a reply 4o an offer containg additionasl ov
different terms which do not agterially olter the terms of the
affer, the reply shall constitute an acceptance wnless the offerar
promptly objects to the Fliscrepancy; if he does not sc object, the

conbract iz concluded on the terms of the offer with the modifications

contained in the scceptance.



Article 8

1, Where, alter the conclusion of & contract, one narty
sends the other a dooument which is intended to be & written
confirmation of whst hos boen agveed upon orvally, but which
contains terms thel edd to or vary tnose of the original agreement,
silence on the pzrt of the vecipient does nel amount to A accentasnce
of these lterms, unless they are in acqordancerw1tn a course of dealing
which the vartics have established between themselves,

Ze Peragronh L of this article applies olso where 1ihe
additional or verying teras are containzd in an imvoice sent after
the conclusion of the coniract by one party or the other,

Article 9
1. 4n scceptence of an offer shall have effect only if it

is communicated o the offeror within the time he has fixed or, if

no such time is fixed, within & reasonsble time, due accomnt helng

taken of the circumstances of the trasnsaction, including the rapidity

of the meanz of communicotion employeé by the offeror,

2. If - btime for occepbtance is fixed Uy an offercor in a
letter or in a telegram, it shall be presumed to begin to run
from the dasy the letter was deted or the hour of the day the
telegram or cther written communication was handed in for despatch.

Article 10

1. If the =cceptance is late, the offeror may nevertholess
treat it as having arrived in due time provided that he promptly
so informs the acceptor.

2. Ti', however, the ccceptance is communicated late, 1t
shzll be trested as having besn communicated in due tiwme 1F the
letier ovr other communication which contains the acceptance
shows that it heas been sent in such circumstsnces that if its
trensmiseion had been normal it wonld have been communicated in
due time; this provision shall not however apply if the afferor
has promptly informed the acceptor that he congiders his offer

as having lapused,



Apticle 11

AL zcceplonce may not be rovoked except by o revocation
vhich is communicated to the offeror before or -+ tha same time
at the ascceptancs. '

Article  1p

The Formotion of the contract is net aifected by tre

death of one of the parbics or by his becoming incapeble of or

restricted in contracting before acceptance wnless the contrary
results from the intention of the parties or the naturce of the

trongaction,

Articie 1~

e IS

for the purposes of the present chapter the expression
"to be communicsted” means to be delivered at the addrens of the

L3

person to whon the communication iw directed,

CHALDT LR 2

THE INTERPRETATION OF CONTRAGTS

-Art;clemnli

The interpretaticn of 2 contraet ahall he in accordance with the

rrinciples of good faith, of fair denling and of international cooperation.

drticle 15

1~ A ocomiract shall be Interproted according to the intention com-
mon to the parties,

2 In the absences of proof to the contrary, the common intention of

the perties =hill be the intention vhich contraetis perties, ploced in the

same circumstances, ot the bime the conlrmed oo concluded, would rormslly

2 "
S P 3




M irnterproting o controcol, due coidoration shall be given to all roe

otiztionsg between Lthe par-

levandt clroanstances, insluding any proliminaey ne

ties, any coursoe 2r deén 1y hare eotablishoed hetwoon themselvoen,

any ugages which rassone i the same situation oz the perties

sLicablo and any conduct of the parties subsoquont

nsually consider te be a
to the conclwiies of the contract.

article 1
Subject to the provisions of Zrticles 15 and 16, the expressions, provi-
sions or terms of the comtract shall be interpreted according to the mea—

ning given to them by the recognised practice of international trades

Article 18
In the event of ambisuity, the terms of the contract shall be inter-
preted in such a way as to give them eifect rather than to deprive them

of effect.

article 19

Lach term of o contract shall he interpreted by reference to all the
other terms of the contract, and in detormining the meaning of the terms
e made Lo the contract sg a vhole.

of the contract, relerehcee o

article 20

In the orent of ambiyuity, expressions cznable of having more than onc

in o mouner appropriste to the nature of the

mesnlng shall be interprat

particulasr contract,



Lrhico ic

1. Generzl oonditions arc incorporsted in the contract oniy 1 one party

lias referrad to them and the other nariy hag accented tham.

1l i the contrest onle

V.I.‘ - ey
o e
1] RERUSEN A

asgonistion to wlhideh Yoth belong o

Deoan

iV Commen

troet dg comnented.

s

eceitancs of the general coaditions referred o

Ty
L

tothe contrac! Prom obeins coneluded, unlos
ciroumstances e

ol the parties prompltly niorma the other thal in the

doos not inlend Lo be bvownd o the contract,

article 22

TR M I, 1

=

zined in goneral covditions which by opoamon of it

a0 cleuss con

Longuoge o presentstion is of such o character that the other party could

not raos erpectad Lt, =zhall e unless it has bhean

wocepled by that -

SNPTERT

irtiole 23

A spocial provistion agresd by the nerld shall provail over confiicti-:

provisions of generzl conditinng.

srticle 24

;
IS

Contract Lerms proposcd by one of the parties aho1l; dn casme of anhi-

grityy be interpreted in dovour of the olhor narty



EXPLaFATORY  REPCRT

Introduction

1.— Efforts towards the unification,or at least the harmonisation,
of the different nztional laws have hitherte been concentrated principally
on particular subjects, such as the international sals of goods, ncgotiable
ingbruments, the various modes of transport, intellectual property, etc.
Such an approach has doubtless produced congiderable results, but — as has
been rightly pointed out by TroTessor René David —~'the limited nature of
unification poses the problem of how to use national rules and technigques
which have cscaped unificaticn to supplemont the uniform law'.

Obviously there in a4 neel for w system Of general principles and
rules, to be slaborazted on an international level, in order to avoid com-
promising the vilue and effcctivensss of any cxigting uniform law by referring
in its interpretation and intogration, to the single national Systens.

9.~ T4 is with this view in mind that UNIDRCIT has taken the initiativao
in attempting to bring sbout the progressive codification of international
trade Law,

After preliminary inguiries on the feasibility I such a programme,
the Governing Council of the Institute instructed the Secretariat to set up
2 restricted Commitice of experts with the task of orienting work on the
éropnration zf the proposed unifornm international trade code. '

This Steoring Committee, composed of Professors David,
Schmitthoft and Popascu, reprosenting regspectively the civil law systems,
the common law systems and the systems of the socialist countries, met
Pfor the Tirst time in 1974 and decided bo Timit, for the prescnt, the plan
of codification to the general part of the law of contract and to deal with
gpecific contracts only at o later stage, especially as 2 rmber of these
(e, the conbract of sale and many types of transport contracts) are.already

governed by international corventions and uniform laws.

3,— As to the scope of applicaticn of the cdde, there was general agrea-—
ment on the advisability of vestricting it to intematicnal gommercial con-
tracts only, but to leave aside for the time being the difficult problem of

defining what iz cwactly sacent by an Vinternational® and "commarcial™ contraci.
This and other proliminsry gquesbions such ag the mandatory or nor—mandatory
nature of the code cr its single provisions or the exact definicion of gome
sther basic concepbs (good Caith: public policy, e¢lte,) should be dealt with

at o later stoge and then included in wn introductory paragraph or sectlon

of the code.



d.—- With respect to the genaral part of the future code,the Committee
decided to deal with the following subjects and problems in the order set
out below: (a) formation of combracts: () interpretation of contr&ots,
with special reference to contracts onc]udod on the badis of gpner11 con—
ditions and standard forms; (c¢) conditions of vmlldltys (d) performance
of contracts, with ref@romve to those cases where the contract is terminated
otherwise than by fulfilment of the obligations undertaken thereunder, as,
for example, by novatioriF time~limitation, etc.: (e} non-performance of
contracts: () damages awarded Tor non¥performance; (g) unjust enrichment
and restitution; {(h) proof.

S5e— Asm to the work;ng method to be adopted it was held that for each
of the above mentioned items the Secretaviat of UNIDROIT should undertake
the necessary preliminary comparative Law studies, and then prepare a first
draft of uniform rules, For this purpose particular attention was to be paid
to international legiglative work (e.g. the Uniform Laws on International Sale;
the General Conditions of the Council for Mutual Feoonomic ASqietanceuCMWA)
federal rulies (eegb the American Uniform Commercial Code) and national legigla~
tion specifically dedicated 4o international trade relations (e.g. the
Czechoslovak International Trade Code; the German Democratic Republic Law
on Interrnational Economic Contracts), which are already in force and were
drawn vp in the light of the special needs of imternational trade. This
does not preclude, of course, account being taken also of statute law,
"doctrine” and case-law of States: however, as the proposed international
commercial code is intended to provide a satisfactory set of rules for
those: relationships that come about, by definition, across national frontiera,
whereas the traditional national laws are essentially based on the regquirements
of normal internal relationships, the Committee was of thé opinion that the
code should not attempt chiefly to reconcile the latter, but rather to lay
down the principies and solutions which seém to be best adapted to the special
requirements of international trade. Once the preliminary draft was prepared,
it was, together with a guestionnaire, to be sent to the largest possible
number of academics, specialised institubes and other Organisations interested
in international trade, with a request for their assistance in this first
stage of the work by Scndlng obgervationn and critical comments. On the basis
of the replies received, the Steering Committee would proceed to a revision
of the preliminary draft; it would then be submitted $o an enlarged group of
experts for final discﬁssion and apprcval.



6.~ With respeob to the prcblem of the blndlng force the future code
‘will have when elaborated theorctloallv three poss lbllltles are, open.‘the
‘code’ could be the oubJert of an lnternatlonal Convention whereunder States
‘would undertake to bring it into force w1th1n their nationai syutems of laws
the code’ oould be anproved in the form of a model law which each,natlonal
1eg1ulator would be free to adopt in whole or in part the code. could assume
a purely prlvatc charactcr which, simply because of the authority of the
institution which claborated it, would be uued by arbitrators when callod
upon to decide on dlsputao concernlng 1ntgrnat10nal trade relatlonghlp%.
The Committee felt that for the time being it would have been premature to
take any final decision in this respect: after.all, whatever form the code
will ultlmately take, this qhould not affect the worklnp mothod to be followed

"7 in the coubse of its p]uboritlon, and although it is hoped that thc uni.form

rules w111 at some time in the future be incorporated in an 1nternatlona]
'Conventlon, they would in any event serve a useful purposs, even if adopted
as simple rules for the gulddnLc of judges and arbltratorsni‘;

_ T.— 30 far, draft uniform rales concerning the first two chapters of the
future code, that is to'say the chapters on'the formation and on the interpre-
tation aof 1n¢ernatlonal contraets in general, havé beer prepared.  Before
: adoptlng the final version of the rulss, the Steering CGommittee asked the
Secretariat to distribute a preliminary draft of them, accompanied bJ an
_e&planatorv report and a questionnaire with a view to obtaining comments
ﬁheregn from academics, specialised Institutes and other Organigations
dealing with internstional trade. B

Thl 3nLtJau1va mot with oonplderab]e 1ntero%t._ The Seqrefariat
recnlved morn than thlrtv replies and ;. among thase, particular reference may
" pe made to the ietalled obuchatlons of UNCT the Lconomic COmmis;ion for
-“urope, thg LCOﬂﬁm]C and Social POmml“SlOﬂ for ;;1@ and the Pacific, the
_Belgrade Enstltutc of ComﬁdT&thE Law, uhc, Palermo Instltute of Comparative
:Prlvate Law and Professors” Barmlnn of the Instltut fur das intemationale
_Recht dﬁg Spar— und KTCdltWCSPHn ln Malna? Blrrera Graf of the University
of Mex1co, B]aﬂ0° of' the Unlver Ltv of Rome, BJd]lnskl of the Unlverslty of
Ulenna, Drobnlg of the M@K—P13nrk—1n iltut fur auQIandlsches und 1nternat10—

n' nales Prlvatrechi in Hambur “hderlcln OI the Instltut fur aus landlscheu

‘Rechts und Becht verﬂlelchung in Potsdde Lor i of the Unlverblty of Budapest,
‘Fontalne of “the Fcntre de Droit des Obligdthna Jn Louvain, Goldman of the
Un1ver31ty of Law, Eeonomic and 3001&1 olencc% ln Paris, Gordon of the Glasgow
University Law Faculty, Hjerner of ‘Stoeckholm UH1V6T81ty} Lando of Copenhagen
University, Limpens of Brussels University, Rajski of Warsaw University,

Sacco of the University of Tuirin, Sauveplamne of Utrecht University, Smith

and Black of the Scottish Law Commission, Takakuwa of Tekyo University,

Tallon of the Service de Recherches Comparatives in Paris, Tunc of the Centre
d*Btudes Juridiques Comparatives in Paris, Ulmer of Heidelberg University and
van Hoogstraten of the Hague Conference on Private International Law.
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8.~ The . draft uniform rules on formatlon are substantially based on
the 1964 Hague Uniform Law on the Formation of .Contracts for the Interna—
tional Sale of Goods (ULFIS)., ‘The.reason why rules drawn up for the con-
tract of sale alone have been felt to be equally valid as 'a basis for pre-
paring rules tc -apply to contracts in general is to be found in the fact
that, with rare exceptions (e.g. contracts of association),: all the other
typical international trade contracts zre of a bilateral or synallagmatic
hnature, of which sale is obviously the best example.

There certainly are some aspects or problems touchlng on the

. formatlon of contracts which, for the purpose of a set of rules dealing
with coniracts in general,. require more detailed or even different trsatment
from that of the same subject in the aforementicned Hague Uniform Taw,
restricted-as it is to contracts for the sale of moveable goods. In this
respect mention may be made of so-called offers to the public, of the case
where the parties, when concluding the contract,leave one or more of its
terms open, but nevertheless intend to enter into a binding agreement and
‘in fact refer for the determination of the outstanding terms to an agreement
- to be made by them at a later stage or to a third'person, or of so—called
letfers of confirmaticn - all problems which arise quite often in interna-
tional trade practice and which have therefore been expressly dealt wmth for
the first time in +the present draft.

9.~ The problem of the interpretation of contracts is of particular
importance in internaticnal trade practice. Thus, with regard to their
interpretation in a strict sense, that is to say the determination of the
' meaning of what has been expressly stipulated by the parties in a given
case, difficulties arise on account of the fact that the latter necessarily
belong to different countfies and therefore have to communicate with each
other by using expressions and concepts which are not always familiar to
them. Furthermore, as the contracts per definitionem are entered into by
two merchants, particular relevance has to be given to the various practices
and usages commonly observed within a specific trade sector or professional
category when.clarifying the exact meaning of certain clauses or com—
pleting the terms of the agreement. : Finally, as the transactions of inter-
national trade are frequently concluded by means of general conditions or
standard forms of contract, unilaterally worked out by single firms or by
trade associations, their interpretation must obviously be made on: the

basis of specific criteria and p. inciples.



The draft uniform rules on the interpretation of contracts in
general, adopted by the Steering Committee and intended to constitute the
second chapter of the future code, cover all three of the above mentioned -
aapects of the problem, i.s. the interpretation of contracts in a strict
sense, . the relevance whiehyin the interpretation of international commercial
contracts,;should be given to courses of dealing,practioes'and usages oand
the interpretation of coniracts concluded on the basis of ‘general "conditions
or standard forms of contract. As to the substance of the single articles,
they partly reflect provisilons already-contained in international -or nationai
legislative instruments and partiy aim at sanctioning principles and criteris
which so far have only been workced out and adopited by 1egdl.writers_orJgase
iawv,
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CHAPTER 1
Article 1

‘ This article lays down the rule that there shall be no require-
ments as Lo form for the conclusion of contracits, except, of course, those
cases in which the law itself or the parties provide otherwise. This is
the rule laid down in the ipternal lsw . of most of the eivil law countries,
a3 also in many of the general conditions of the United Nations Economic
Commission for Burope, On the conirary, a written form is recuired -
ad substantiam™  in the national law of many Socialist countries (e.z. arts. 1.
and 125 of the Soviet Izn on the basic princinles of civil legislation) and
in the CMEA General Conditions (but see the opposite rule adopted by art, 24
of the Czechoslovak Internationsl Trade Code and by § 35 of the (DR Law on
Internztional Beonomic Contracts) while the weitten Torm “ad_probationem"

ig reguired for conitrects for the sale ol zoods worth wors then 500 dolliars
in the Americun U,C.C. (section 2-201).

In laying down tho principls that there should 2= o 1Tule he no
requirements as to the form of the contract, +this article avoids speaking
of "offer"! and "acceptance® {Qfo the wording of art. 3 of ULFIS), on the
ground that in practice cases not infrequently arise in which coniracts
are only concluded after protracted negotistions, perhaps after the inter-
vention of an intermediary, so thal Lt becomes exiremely difficult to
determine which acts are to be deemad te constitute “offer”™ and "acceptance,

Article 2

In an effort to define the notion of an offer, this article lays
down two essential requirements. The communication must:

(a) admit the inference that the offeror intends to be bound;

(b) be sufficiently definite to permii the conclusion of the contract

by mere accepbance.

The first requirement serves to differentiate between a genuine
offer snd a mere “invitetion to moke offers™, It is selfwevident thet, in
making a precise distinction between these two notions, account must also he
taken of the varicus factors set out in paragraph 2 of the present article.

On the other hend, as to the second reguirement, it is understocd
that, in establishing whether a specific offer can be considered gufficiently
definite or not, reference must be made now and then to the factors expressly
mentioned in the second paragrasph of this article, i.e, 'the preliminary
negotiations, any course of dealing which the parties have established
between themselves and usage". This should facilitate a praciical solution
1o the divergencies on this subject between the different national legal
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systems: one only has to think of the fairly strict rules prov1dcd for

example,'ln the Czechoslovak Code (3rt 108, para. l} and on the othgr hard,
of the very flex1blo rules laid down e clu81vely for sale contracts 1n the ‘
U.C.0. (section 2-204 (3)). -

‘Paragraph 3 of this artlcle dealq with the problem of so—called .
"offers to the public'’, 1, Ga declarutlons which ‘are addressed to an 1ndeter—
minate mumber of persons (e g people vrn‘tlnh a dcpartment “tore, the readers
of a newpaper thoge who frequent 2 publlc pllce or a stock exchange, etc )N
Neither U.L.F, T S,; nor the U.C.C., nor y&t again the Czochoslovak Code
or the GDR Law on Intermational Economic Contracts corntain any prov1snon
on this particular questlon, and it has been argued that this is due to
the fact that suoh cages arisé léss frequently 1n,1nternat10nal trade prac—
tice {ef. Mertcns ~— Rehbinder, Internationales Kaufrecht, 1975, pn 321 at
geq. )y Many replies to the UNIDROLT Questionnaire expregsed ) dlfferent view
however &nd held that a specific regul@tlon of "offers to the publlo” bv '
the - future International Code would be all the more deslr%ble inasmuch as
the VaPlOUS national laws prov1dg widely dlfferlng solutlons 2o the problemu
Irdeed, whilé' certzin legal systems’ con51der offers to the public td bc,
at ledst in pr1n01p1e, merely anltatlona to make offers (see, as f%r 28
the Common Law i8 concerned, Cheshire mnd ijoot'o Law of Contract ' 8th ed.
19724 p. 26 et sé&-), acoordlng to othevs they ‘have the nature and valldlty
of authentic offers (e;g. art, 1336 of the Ttalian Civil Code) .~ The pro—:
VlSLOn contained in paragraph 3 of this articls is olcarly intended to achlcvc
a compromise solution, but it must be understood that in order to amount to '
a geruine offer an "offer to the public" must not only show an express
indication in this sense by the Person making the s ‘tatement, but also fulfil
the other reéguirement pro%id&d'bv paragraph 1, i. e, to be sufflclently deflnltc
agto permlt the Conclu31on of the contract by mETe aCCeptance.

Articles 3 and 4

According to peragraph 1< of articte 2 an offer, apart from
revealing the intention of ihe offeror to be bound, mist elso he sufilclentiJ
definite: to permit the conclusion 6f the contract bj @ccentance“' -Thig meand
that if'ah offer does not weel the pefquired degree of definitenesa in its
terms,’ it will be comsidersd 167 be A mere invitation to treat and therefore
cannot provide the hasis Tor a valid contrect. In practice, however; it @
gquite frequently occurs that the partiecs, when concluding their contract,
leave one or morg of its terms open, bul nevertheless intend to enter into
& binding agreement and in fact refer for the determination of the out-
standing ferms 1¢ an agreement to he made Iw them at a later stage or to
a third perscrn,

In these cases the problem arises whether, notwithstanding such
omigsions, the contract may be considered to be valid and snforceable and,
if g0, what are the crlterla on the bagis of which the wmissing terms are to
be determined,



The artlcles under conolderatlon distinguish between the two’
hypotheseo and ulth respect to the Ffirst adopt the solution that so=~called
pgreements to agree are to be considered not binding, unless the parties -
have made provision for the manner in which the term left open is to be
made definite in the event of failure %o reach agreement (Lriicle 3} (see,
forAahaloﬁous solutions provided for by the various national laws, among
others, Section 2~90£ (3} U.C.C.; Articies 113 and 123 of the Czechoslovak
Code; Treltel Thn Law of Contract, 37¢ ed, 1970, De 52 et seg.t gt’udlhﬂLT'”
hommcntar BﬂB lffLh ala 1957, Yorbh, 17 on' y 145 Sncoo, Il Contraite, Turin

1975, pe. 561 et seu.).

Such a possibility is expressly admitted, on the other hand, as faor
as the reference to a third person is concerned, proviﬁrdmtha{"ﬁ) ‘the partie:
directly cdesignate the person entrusted with this $ask or at leust agree’ on
the procedure to be followed for his designation, and b) such a . third person
is called upon not te determine the whole content of the conbract but only
" one or more specific tewms ejproﬁsly indiceted by the parties (Arﬁicle 4,
paras 1) The first roqulroment is in line with the results ohieved by
the I.C.C. Horking Party on "Specilalized Tyves of Arbitration” (see Draft
standard clause and rules on the regulation of contractual relations:
Appendices IT and ITT of Doc. No. 420/205 of February 2, 1977), while the
second requirement aims ai avoldlng the use of the so—-czlled blank signature
(”blanco“epno“) apparently admitted, for instence, by Article 1349 of the
Italian Codice Civile, -

According to parsgraph 2 of Avticle 4, the determination of the
missing terms by the third pefsoniis considered to be an essential condition
for the validity of the contract: in other words, if the third person desi-
gnated by the parties cannot or will not fulfil his task, for any reasonh
whatsoever, the contract will have no binding force :

Finally, as particularly in connection with long-term contracts
it often cccurs in practice that the partiecs refer to the determination of
a third person with & view to meking it possible to adapd their contract to
changing circumstances which could upsel the equilibrium of their originsl
agreement (see e.g. the so-called hardship clause), paragraph 3 of Article 4
expressly alsc extends the provisions of the two preceding paragraphs to
such cases of revision of . the coniract, '
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Article 5

The probtlem of the we#ooaﬁility‘af irrevocability of the offer. is
one of the most widely disongaed qnbku1uis.regarding the formatign;pf;goh-
tracts;: indeed, whereas in naay 01v11 Lav counbries {the only siﬁnificant
'tﬂarlundn) an offer usually 5inds

exceptions being France, Italy and .
the offeror for a lsngth of time estahli
. - . - 4 . - . N y
offeree would normalls reguire to accept it (see Anstrian ADGD, § 062,

Ly himsslf or for thne time an.

German BGB, § 145; Swisz Code of Ubligations, art. 3, as WGII!aéithé"SCan—'

dinavian countries), the.Common law countries recognise the opp osite rale on
account of fneir well-known conceptual difficulty in acknowleldging the
thout a. corresponding consideration -

exietence of any legal relationship w
(sae David, "Les confrats en drnitVanglais“,.Par1571973, D. 92 et sequ).

Tt shounld however ne noted that recently the hinding character of the offer
has not only been recoimizmed the Cgechosloval Code (art, 108 para. 2),
the CITA General Uonditions f1r+ 1 mara. 3) and the GDR Law on Intermna—-
tional Woonomie Contracts (3 25), bat also, albeit to a limited extent, in .
the relationships weiveen merchanus and, subiject to specific objeotive‘fprmal;;

requiréments, by the U.C.C. itself (section 2~?Q5),

Given that, in actua)l fact, even in a system which lays down
that offers shall be ruvorible, there is. alws ays the possibility of silpu-
inting an irrevocable offer, Just %s there is the p0351b111ty,0f_stlpulatlng
a revocable offer under 2 “vstem whlch lays down. that offers shall be irre-—
vocable, the present 1rt101e, 1n accordance with art, 5 of U.L.F.I.5. and
in order to satisfy the requirements of jntcrnnilonul trade, aimsﬁat &
compromise, half-way between the two contrasting viewpoints: on the one hand,
it establishes the rule that the offer shall be revocable until such fime

g the offeree has seont his acceptance to the offeror or has ai least gompleted

gome act which could be considered as equivalent 0 acceptance; on the other
hand, it admits an exception to this rule, precisaly in those cases in which
the offer 1ndlcate3 a time for acceptance or-in these where the offer isg -
expressly declaféﬁ_torbc a "firm" offer. The fact that an offer is = nEipmt
of fer may also be infaTred, failing any indication to- the contrary by the
offeror himself, from "the ciroumstances; he preliminary negetiations or
any course of dealing which the parties have established between themselves."
(para. 3). '
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Article 6

This article, which closely Tollows art. 6 of ULF'IS, aims at
Tinding a seoluticn o two sets of problemg: on the one hend, the method or
methods by which %he offer-may'bé aceepted; on the other hand, ‘the moment
from which accepicnce is effective.

The solutions adop%ed in respect of the first of these points are
as followsy

(a). express acceptance 1i.e, expressed by a gpecial oral or written
declaration addressed or sent by the offeree to the offeror;

(b) tacit accentbance (presumed or implied ) resulting From any act which
"by virtue of the offer or as a result of o course of dealing which the
parties have established hetveen themseivés”'shows beyond atyy doubt the
offeree's intention 4o zccdpt the offer {for ékample, a typical act of
performance) and which can theﬁefore be considered os being equivalent

to an express acceptance;

{c) acceptance by thé_method speciaily prescribed in the offer, ut
without the offeror being zble Yo stipulaie in his oFffer (i.e. unilaterally)
that the offerce's silence will he regarded as accepiance,

It is not specified whether s-nd to whal extent mere gilence on
the'part-of the offeree moy possibly Bbe regerded ag tacit acceptance.
Silence may, however, be regarded as acceptance by virtue of s course
of dealing which the par%ies have established between themselves (see
Mertens - Rehbinder,' op.cit.; p. 333; D311E, {ommentar zum Einheitlichen
Kaufrecht, 1976, p. 717).

As regards the time from which acceptzance takes effect, it
should be noted that.the'somcalled.reoeipt theory'has been adopted
in the case of express acceplance (”Acceptanoe »es COlgiste of a décla.—~
ration comminicated by any means whatsoever to the offeror”}, but the
acceptor is not, on the other hand, required to inform the offeror of the
act he has performed (equivalent to scéeptance)  in the case of tacit
acceptance. : '

A comparison of the law currently in force in different countries
reveals a general accentance; as regards certain aspects, of the solutions
proposed in the present article: thig ig the case with regard 4o eXOress agoan—
defined as a declaration which is commmicated to the offeror as also
which consistis of an act which expresses

tance

the intention of the offeree to accept as, For example, hy part performance
(”commencement d'exdcutiont), Ly the despatching of the goods or by the pay-—
ment of the price, or by a promise to deswvatch the goods or to pay the price
(see, for example: § 151 of the Uerman BGR: art. 1327 of the Italian givil
Code: § B4 of the Austrian ABGB; art. 114 of the Crechoslavalk Ceder 3 30 (4)
of the GDR Law on International Beconomic Contracts and. althouzh limited to
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gsales only, section 2-206 (1b) of the J.C.C.). Such a solution certainly
meets the needs of international trade, ot least where 1t 1is necessary  that
performance of the contract should begin as soon as possible,

) The solution based on the receipt theory is not, however, generally
accepted for the time from which acceptance has effect. As we know, the
Common Law countries generzlly adopt the opposits rule, that is the "mail "
wox rule', while s%ill other countries, such as. Ttaly, Egypt and. Rumaniay
provide for an intermedizte solution (see arts, 1326, para. 1 and 1335 of -
the Itelian Civil Code ). C '

fastly, as regards tacit acceptance, which the acceptor iz not
required to notify to the offeror, it should be pointed ocut that only the U.C.C.
(Section 2-206{2) ) and the GDR Law on International Foonomic Contracts (5§ 30
(4) ) reguire that notice HYe spocifically given to the offercr in order for
tacit acceptance to take effect while in other legal systems, as for example
Ttalian law, failure to give such notice merely entails the of ferests belng
raquired to compensate any damage (art. 1327 para. 2 of the Italian Civil Code) .

frticle 7

This article, which corresponds o art. 7 of ULFIS, was in general
deemed to be satisfactory by those who replied to the UFRIDROIT Guestionnaire.

As a matter of fact, the rule set forth in the first paragraph 18
nowadays universally accepted {see, e.g. § 150 (2] of the German BGB; art.1336
para. 5 of the Italian Civil Code. fof Bnglish law, of. Treitel; op.cit.,

p. 18, see also art. 112 of the Czéchoslovak Code; § 31 of the GDR Law on
Tnternational Economic Contracts; § 1 para. 1 (b} of the CMEA Uenéral Condi-
tions). ' ‘

More open i discussion iz perhaps the provision contained in
the second paragraph: there are' in fact certain legal systems, such .as. the
Common Low and the Socialist systems, where an acceptance of the kind envi-
sazad by the provision under consideration is considered in reality to be
nothing more than a counter—offer, in acknowledgement of the general rile
set out 1n the firSt'paragrapha I Shbuld neverthsless be noted that other
systens exprééslﬁ_?ebogﬁiée in the danse of an acceptance containing modifi-

: l ‘ sout any substantial alte-

cations or additions which do not, however, bring ¢
ration in the original terms of ithe offer and, Tallinmg sone suiek reaction by
Longs must be considerod as having

tha offaror, that ouch modifieations op addi
been hacitly accepted by the latter and as such become part of the final
agresment (eeu on these lines, § G2 of the Scandinavian law on the general
part of the law of coniract and, slthough limited to the refationship between
merchants (“commercanﬁs”}g section 2-207 (2) of the uce).



article O

Thiz article denlu with two situations which are encountered {alrly
often in international trade practice. The one is where a contract has alreal.
neen made either oralliy or by informal correspondence and one parﬁy sends to
the other a document (Fletter of confirmation™}, the purposs of which is
sinply to confirm what Las already heen agreed upon, tut which may somelimes
also contain terms or conditions as yet not discussed between the parties;
the other situation is one in which one party, after the conclusion of a
contract, sends to the other an inveice or other document which relates 1o
narformance, but also contains ferms that add to or vary those of the
criginal contract. I both cases the questlen arises whether
sr not ecuch additional or varving torme uniloterally
proposed by one party after the conclusion of the contract are binding on the
other party if he does not expressly ohject to them once he has been given
ndtiqe thereof,

The stands taken Ty the different legal systems on this subject
vary considerably: in facl, as regards the so-called letter of confirmation,
only the German and, to & csriain extent, the mrstrian and Swissg Y"docirine"
and caso-law seem Lo accept that the silence of the addressee amounts to a
tacit acceptance by him (v5chweigen auf Bestﬁtigungsschreiben bedeutet
Annahmé") (see Ra%zl, Das Recht des Warenkanfs, BerlineTHbingen 1957, I,

. 97 et wmeq., Sonnenberger, Verkehresiften im Schuldvertrag, minchen 197G,
p. 216 et seq. ), whilst for invoices a sinilar rule would seem to e admitted
only in Prances and Belqgium (“faetumaaooeptée”) (see Berlicz, Le contrat
dtadhésion, Paris, 1973, p. 54 et seq. ). In all the other systems silence

on the part of the addressee may be congidered as accepbtance of the terms

or conditions at issue only in exceptional circumstances, g.Z. 1f they have
been inserted in prior contracts or are commonly msed in siwmilar transaction:
and consequently correspond to a course of dealing betwoen the parties or o

a veritable usage of the particular sector of trade concerned (See Schlesiazer,

op, cit., D. 1395 ot seq.; Huropean Court of Justice, 14 December 1576,

No. 25/76).

This iz precisely the solution envisaged by the article under
congideration, After all,‘even ~cocording to Cerman law, no accepiance will
be inferred from silence if the- sender of the letter of confirmation fraudu- -
lently introduces'terms different from those which vere previously
negotiated, i.e. the zdditional or varying lerms arc of such an unysual
nature that he could not reagonably have expected them to Ya-accepted by
the addressee (of. BGH 20 Werch 1974, in DRechtspr. 1974, 1059)0
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Qﬂﬁiclng

_ o The purposs a% this article. is 1o specify tbe tlmb dﬂrlac whict:
acceptance must he hade in order to be effective. From the outzet ons
should mention the tuo typilcal cases which have to-be distinguisheds first,
where the offer-has been made inter nracsentes or by telephone (except,

how@vur, when the person speaking on the ielephone is not himself a: pariy

to the offer and is only acting as & messenger, merely passing on the message
he hes received) end, sccondly, undovotedly much more common in internstional
contracts, the case where the offer reaches the offerez in writing (by letter
or by telegram, by telex or cven & MEssage given via the telephone)u In the
first of these cases, it is anderstood thet acceptance shall be dimmediate’,
unless the circumsiances of the cvase do not indicate that there shall be
some time For reflecticn. In the second case, on the othGr hand, onc has to
distingnish according to whether or not the offeror has ‘set = time=limit on
acceptance: on the one hand, acceptance is clea rly_}neffectlve if it fails
to remch the offeror in the time laid down -~ this time runs ffom_the date

on which the Jetter or telegram containing the_ofler was sent. On the other
hand, acceptanbe mist be made Mwithin a reason@ble time,_dﬁe socount being
taken of the circumstances of the +rbnuLgtion,'including the rapidity of the

means of communicrtion emploved by the offeror®. Lastly, it should be
noted that these rules apply not only to cases where there is an exXpress
scceptance but also wheve there ig A tacit or presumed acceptancéjﬁi,e.f
where the offeree signifiss his acceptance by performing one of the acts
which, under Lrt. 5, paragraph 2, indicate his intention to accept,

Article 10

This article which corresponds ko art. 9 of ULFIS deals with the
Vaf;ous cases where accepiance iz late and to this end makes a uluflnctlon
béfﬁeen,two situstions: first, the case in bwuh the acceptance is made Jate,
3 €o when the offeree noﬁifies the offeror of his’ aooeotanc or nurform
gome act Pqu1Vrlcnt to ccoeptance oulside th time~1imit flged in Article &
for a normal acceptance; secondly, the oase in which qccepfanob ig tran smitted
late. This occurs when the offeree himgelf declores nis accoptancg in time
but it is nevertheless lats in r€‘vh1ng the offeror (owlng £0 a Zelay or to
some other irregulariby in its trﬂngmlﬂﬂlon by third parties, e.g- the poutal
gervices ). 7 : ' o
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In the first case, acoepbance 19 regarded as having no effect.,

es the other narty of his intention fo
disregard the delay and to consider the acceptance as valid (see e,

art. 1326 para. 3 of the 'Italian Civil Cad@r art. 313 of the Rumanian Civil Codel
Althouzh various leral “Jwtﬁmﬂ z2fopt the converse solntiern and consider late

acceptance ag a new offer {which meansz in practice that the original offeror

b
unless the offeror immedistely nodifi

hag more time in which to let-the sther party Imow whether or not he initends
T = 5 i : e oy : 3
to adeent: see; ev.g., & 150 (1) of the German BGR or § 4 of the Scandinavian

B
Lavi on Contracis}, only one of the renlies received By UNIDROIT indicated =
preference Frr thio st

LR,

In the second cagse 11 iz precisely fthe reverse principle which is
laid down. Thus, provided that the offercr be ghown that the offeree was not
the cause of the delay, a declaration of acceptance which is late in arriving
should, as a rule, be considered fuily valid, and the only way to prevent the
contract {rom being concluded is for the offeror to notify the offerce at once
that his offer no longer stands (see, in the same sense, for oxample, & 149
of the German BGB; art. 5 para. 3 of tho Swiss Code of Cbligations; art, 111
of the Czechoslovak Code; § 30 (3) of the GDR Law on International Fconomic
Contracts; art, 67 of the Polish Civil Code; 8 1 para. 2 of the CMBA General
Conditions). The substance of this provision has not met with criticism,

Article 11

Seeing that under Article 6 paragraph 1, "acceptance of an offer
congists of a2 declaration communicated by any means whatsoever to the offeror’,
it is logical that under the present article, dealing with the problem of
whether or noct acceptance is revocazble, revocation lg admitted provided that
it 1s brought ioc the notice of the offeror either before or at the same time
ag acceptance, Moreover, this type of provision can be found in all those
legal systems which, like the present draft, follow the so-called 'receipt”
theory (s see, for example, § 130 (1) of thé_German:BGB;‘art, 9 of the Swisu
Code of Obligations; § 7 of the Soandinav;aﬁ'Law of Contract: Article 1328,
para. 2 of the Italian Civil Code; @rtn 37 of the Rumanian Commercial Code;
frticle 109, para;'l of the Czechoslovak Code). The situztion is more
complicated in the Common Law countries, Here it is the "mail box rule
~which is'followed: on the one hand, acceptance (and with it the COnL—

effect from the time when the

cruslon ol the contract) is considered to 4a
offerze sends the offeror his declaration of zccentance; logically, it should
not be possible to revoke this accepbtance oubseguenily. HMowever, on the other

hand, even these legal systens tend towards admitting that an agceptance m
in practice ve rovokad in ecertain casesn, always provided however that the
the offeror =ither hefore or at the sanme time as his

he acceptance has besn sent by lettor,
i and the sender suo-
sequenily decides to revoke his acceptance by a telegram or telex message

revocalion reaches

o
o)

ra
L
acceptance (as wonld be the case when -

but this wiil only reach the offeror on a2 certain day



which he knows will rsach its destination berore day X) (see Lagergren, . ..
Formation of Contract, in Unification of Law Governing International Sales
of Goods, ed. by Honnold, Paris 1966, p. 66 et seq. ).

drticie .12

The effect on the offer of the offerorts or offeree's death or
supervening incapacity gencrally depends on whether or not the particular
offer is binding on the offeror. In fact, the occurrence of the above-—
mentioned events in the case of such a binding offer would not usually hinder
the conclusion of the contract, unless of course the intention of the parties
or the nature of the iramsaction calls for a converse solution in the specific
case (see, expressly on these lines, §§ 152 and 130 (2) of the German BGB;

§ 862 of the fustrian ABGB; drticle 109, para. 2 of the Czechoslovak Code;
Art, 6.5.2.5 of the draft Netherlands Civil Code and, for the death or
irncapacity of the offeror only, art. 1329, para. 2 of the [talian Civil
Cede; vice~versn, in the case of a revocable offer the death or incapacity
of one of the two parties almost always resulits in the termination of the
offer (for the Common law systems, see Treitel, . op.cit. pages 44-47), and
only the Italian Civil Code stipulates ‘that the offer remains open even in
thegse circumstances, provided it was made by a businessman in the sxercise
of his buginess (ef. art. 1330). .

The present article lays down, as a general rule, ’hat,ﬁhe death
or incapacity of one of the parties prior to the conoluSion of the contract
does not preveni the sald contract from‘heing formed subsequently. _In.so,x
doing it reflecte the fact that, in interhitional trade, offers and accep- .
tances are Tregquently made byqand to Firms and nof by and to individuals.
Uoreover; the reverse solntion is expressly admitted when this corresponds

to the intention of the partiss, or if it resulis from usage or the nature

of the transaction (for instance, in the case of a contract intuitu HErsonas) .

"It should e noted that when the draft speaks of thé'éﬁpervening
incapacity of one of the parties, this does not cover the case of a person
whose legal capacity is restricbed or reduced as a result of the opening of
bankruptoy proceedings or some similar procedure:; these caszes are covered
Jin national law by special rules which, at least in part, are of an
administrative or procedural law characier and althongh some of the replies
received by UNIDROIT 4o its Ouesthis
thouzht that in fe
he inappropriate,

re were of a different opinion, it was

srd to these rules a uniform international solution would

T not imposaible, to achisve in practice.



article 13

In deta 1n1nb the moment from which the offer or declaration of
accaptance dr else revocztion of the offer or ~cceptance takes effect, the
present drait follows the '"receipt'! rule, i.e. it provides that they iake
wifect as soon as they reach the person 1o whom they are addres sed, but not
nefore (seé Articles 53 6, para. 1: 2, para. 1; 11).

he term tho we compunicated? raises o series of problems of intor-

pretation. Piralb, one has 4o decide whother in order o De comrunicated"

)

to the person to whom ihe declarabion is addroesed, i% i mufficient that it
e declaration must necessarily

has beern delivered at nls address, or 3
have come to his imowledge. If one opted for the first solution, one would
gt111 have to decide whether tle deoiaratioa conld be handed cver equally =t
the private address or at the business addrsse of the person o whom 1% 18
addresged, and moreover, in this last case, one would have to decide whether
he handing over of a declaratioh sutside office hours can be considered to
take effect immediately or only as Trom the time af which offices re—open.

The present article sets out to clarify this point in favour of
the sclution whereby a declaralion is 4o be congidered to have reached the
person to whom i% is addressed by merely being handed over at his address
(see, along these lines, a decizion of the B.C.2.¢. Court of Justice,
19/71/57, vol. ITI; page 200 and algo drtiple 1335 of the Italian Civil Cede),
however Withqut naking any | pLC1 fic provision for the other cases which must
accofdingly e decided by the judge's interpreftation of the individual case.

There was b,neral agreemant on this provision among those who
replied to UNIDROIT!'s Questionnaire, even though, in order to reduce uncer—
tainty as far as possible, it has heen proposed that delivery must be effected
"in the normal manner and in accordance with the practice of business rela~
tiong, "to ithe husiness address of the person to whom ths communlcatlon is
directed” and "ad the time al which he misht reasonably be expected, to be
present thers”.
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CHAPTER 2

Article 14

This article is intended to constitute a sort of "general clause”
("Generalklausel") within the proposed draft uniform rules on the interpre—
tation of international contracts, 4s a matter of fact, in stating that the

latter shall be construed in accordance with good faith and the principles

of fair trade, it not only expresses in general terms the urderlying philo-—
sophy behind all the other articles contained in the draft, but alsc lays
down a fundamental criterion to which reference may be made whenever a given
problem cannct in pf&dfibe be solved on the basig of one of the specific
provisions,

Mith reg Prd to the proposed formulation of the artlola, the criterion
of "good faith" has not only been expressly adopted by a number of national
laws (e.z. § 157 of the German BGB, Art. 1366 of the Italian Civil GCode) but
ig univers Jlly recognised and therefore too well known to need any furthér
explanatlon ‘here. On the other hand the reference in this context to the
"principlés of Ffair dealing” is relatively new. Oné could of course argue
that such principles are in practice nothing other than the application”
between merchants of the general criteriom of good faith (cf. Section 2-103
(1} (b) of the U.C.C., according to which "good faith in the ‘case of mer—
chants means honesty in fact and the observance of reasonable dommarcial
standards of fair dealing in the trade" )} Thelr express mention should how-
ever demonstrate in o more effective way that in interpreting commercial
trans 4ct10nu, particularly when concliuded at an international level, it is
not &ufflplunﬁ to base onesell on the confidence which the parties might
nave established between themselves; due consideration must also be given
to the expectation which the generality of the operators has of falr dealing
in the respective trade sector (cf. Art. 23, pirz. 1 of the Czechoslovak Gode).

In this respect some of the repliecs to the UNIDROIT guestionnaire
expressed the opinion that it is not yet clear whether reference gshould be
made to the fair dealing which is 2t present. observed in business and com-
merce or rather to that which ought to govern trade: relations; and while some
of the replies favoured the first view, being based on the idea that in order
to distinguish the principles of "fnuir dealing" from that of "good faith'"

the former ghould necessarily refer to.the practices which are actually
established in the scotor <n guestion, others took the latfer view on account
of the need for 2 harmonious develapment of international trade between
countries with different sccial and economic structures or which have reached
differing stages of development., This was also the opinion of the Steering
Committee which therefore decided to add to the original wording of the -
article an explicit reference to "imtermational ccoperation” (for an example
of the application of the principle of good faith in this sense, see Bonell,
Das autonome Recht des Welthandels-Rechtsdogmatische und rechtspolitische
Aspekte, in 42 RabelsZz (1978), p. 485, 503,
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Article 15

Tnterpretation of 2 contract means the determinztion of the legnl
gignificance of a given agreemenﬁ entered into by the parties. It goes™
without saying that no problem at 2ll arises whenever there exists a total
colncidence between the 1iteral ME3NLNE of the declarations and the real
Sntent of the partics. Dut quid, if the former is different from the latter

or, even mord, if an actual common intent of the parties cannct be established?

ith respect'to the Firat case Lhe verions no
anparently, gaite different solutions. In fact,
“ems there traditions1lly exi=tz the so-ocrlled p
to which “where thore i3 1no o

m
ﬁ.

ile in the Common law sys-

meaning rule, socording

biuity in the words, they should he conztrucd

nscording to their obwious meaning! ‘of. Blaockstone, Commentaries on the Lew

of Englanag, 17{5 B 379, Nritish Movietonews Litd. v. London and District
PR N . . .
Cinemas Lhd. LTQ)ﬁjL 165), the civil law systems generally adopt the in-

verge principle sccording o which 7 0On doit dans les copvaniions raechercher
melle & ét4 lscamune intention des parties contracionles plutSt gque de
slarrdter cu sons littéral des termes” (ard. 1155 of the French Uode CGivil,

hut see also § 133 of the German BGB;Art. 1362 of the Ttalian Civil Code).
d oout {David, Les oowtrats on droiw an-
glois, Peris 1973, p- 327}, the differences arc "...plus ﬂc g~ﬂre cue de
principe et de nritures. In faci, not only zre the cons 0(&“409“ of the plgin

Hovrever, s nos been rightly point

L ; . . f O . T
meaning rule sttemuated in practice (ef. Liderits, Aunlerung von Rechtgeschrii--

'y

ten, Karlsrulie 1966, p. 65 ot geq.; Tillmans w. $.3. Kauwisford /1908/ A.C.
406  =ee also Section 2-208{2) of the U.CLC.), babt wleo in the civil Low
systems the intention of the parties will only be deomed 1o provaxrl over the
litoral meaning of the terms of the agreement when a different intention s
setuslly common to both varties and as sach can be proved {(of, Betti, Teoric

. s . _ o 1
cenerale del negozio giuridico, Turin 1952, n. 342, Flame, Des Rechtsgeaschalt,

Rerlin-Heidelberg-llew York 1065, p. 299 ot seq ).

It 1g along these lines that an internationally uniform solution could
he achieved, and this 1s exacfly the purpose of the present article: after
all, the principle laid down in the firat paragraph has already been adopted
both by the Czecheslovak Code (ATtl le 23) and +the GDR Law on Internationnl
Economic Contracts (§ 6).

or those cases where she cotual common intention of the parties cannot
e establisled, the origin.l Wsrﬂion of the nrescnt ariicle provided thet
the interpretation of the contract shoulid first be besed on the intenticn of
one of the oo

tiem, iT this intention can he egteblished, and the other party
knew, or ougnt to have known, whet that inteontion Was foaragraph'2)r only

if either the intention of une party connot be eatablighed or the ofher narhy
could not resconably reslise that vhen gutering inte the agreement the former
had such on intention, must resort bhe had to the 1H1€'|IDH that reaoonﬁhlﬂ.
peraong would hove hod in the s

3]

2 mituation ng the parties (narag erh J)

A number of ocritinisms wore lovolled agetast sueh o solution by some of

those who replied to UFIDROIV ' cuesiionneiroe.

ional lows adopt, at lessi



- On the one hand the ovivion was expresqu thzt criterin which, with
view to esleblishing the coomon intcnt of the parties, pernit reccoursc to be
had to that ol only one of thow or even oniy to thwt oln reasonable DErGoi,

3 ol vith the Mandamental concept ola-contract as o meeting of
the parties.

On the othor hand, the o pha  wvere criticized on the eround
7 i

that they ifvroured an interpretation based on criterie of too suvjective

character. In thiz connection the exomple was given in which 4 ought teo

va lmown thet B ompeont to,refer o Canadian dollors ond B ought to have
known thet J, meant bo refer to Americen dollars, zince thri would ha lhe
intaent which\reason&ble rersans would have had in the same situstion o

the pa _iuno dnieh ofl the two provisions should ~pply in such circumstonce:
To support. I''s interpretation v B had not ziven any simm of his setual
intent would not be fair 4o 4. To .pply paragraph 3 and to support A's in-
terpretation - which would scem Lo be the Tetter view -- would conaiderably
reduce the scope of parxgruph 2. This proviasion would ithen only he of valuo
for o g,ri”

C)

she cenld not to know the intent of reasmonable ncoplo

ip the semc situztion an

On the bagsis of these objectiong the Steering Commlttec decided to de-
riete the former pwragr“ﬁh 2 of Arflo]c 15 and to reerft paragraph 3 in such

o 1t ol
transactions inlerprete

e oWay ca to me) +hat in the uonbexi ofi JHL arnationsl commapcisd

ion should as o general rule be hased on objechive
fxbiand. common iniena_on o1 the narties cannot he

writeria, 1, e.uhencver
establiched, the terms of the contract skall Be congirued according to the
moaning given to them

that, which misht he di

: ,'5:1(: COom

nercicl sector under considerstbion ond not
wihrsﬂlg ctiributed to th

n by one only of the pir-
ties. In this respsct referenco may however be m;de only to the time at vhich
the contract wam concludad, s that neither narty mzy rely on a Ll}iercu1
interpretation uhich has sl

1ily bees developed in that trode beLLora
o Y iy K :

Article 16

Thie article, which corresponds nlmost @ntirely_ﬁo irbicle 4 of the
UITOROIT Trall of o Lﬁy'for the Unification of Certoin Rules relsting to
ﬂu11d31v of Contracts of Intermitionz] 3nle of Goods, deals with the rele-
vanse in the interpretotion of intornstionn? commercial contracta of cours
of dealing,nseges and custons,

vell-knoun that the principles and critoria Lo
be found in the wirious nationn]l syotems ore not, ot least at first sight,
olwaye the sumb.

In this context, it
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Thig, for exanple, according to Cerman low, wien there is no exsress
raferencs by the parties fo. the e

od

coniract to the vérious practices and usagen

vhich have grewn up:iliv imbern

Yonal trade*&ealin@n; thelr elfectiveness 1o
normally conzidered to quchd'bn‘tho'owt;n. to which it is possible
snise them as Handels) 1shes Q:he7 to which parezreph 346 of the HEB reiers for

the consirueilon of aontrac et een wqrohan\u, Once rocogniged on el

Phay bind the porlics tfor tho roagon e fothe latler belong to ihie pe-

him'o done business in ¢ given comporsist

levant profesgional oote

oy

narset, it being totally irvelasvant bthot they swere in ioh wnaware of the

e of the proctices and umagoz in guesl’on
14, D 388 2l BG.

ﬂgfferenu,ln the Common

-contont o cven SF the very ¢

(Gf Ourtnann, Rechisordmung unﬂ'?erkchr%sitiﬁ, Leinais

the] .

At Tirst eight; =t 1east? the gltustion gecnon o he

Lo countries, whim the prevailing approach o condrsciusl relations iz in

vractice uouslly founded on the intention of the psriies and therefore

nrineinie tends to exelude the notion that they may be bound uy zomctliing
to which %

P
€

1 hete not oxoressly sgreed or ehich cannot in eny other wey o

attribuied to their intent does not hovever meen in Ain pro

gven in thess systens, prirctices which may be defined ez M., .0

~

particular course of dazsiin: or line of condual ener

adepted by npoereons
nariicular desariment of basiness }.Fz o 12 Halabury's L
1

snragead in o o
of Bnzland, . ad. Lomdon 1975, waragraph 445) sre of no importonce for fae

purpoze of inde TD”eith”ﬂ or For the ot e toerps of individusl

oner: it shovld furthermore

i

contracts, 'UﬁbldL]y when they .re commercisnl

4 while in tne paot reference vas always mede to the presumed

be noted th
intention of the parties, the currently pro.oiling view iz that it is mercly
sufTicient that the useped or "pr;:- chines nre notorisan, certein and ressontils
(Chesh'rh and Mifnot's 1oy of Contrroet, 53 D. 141 et ged.,;
ortley, Mercuntile Usage aﬂd Cugtom, in RebelssZ vol, 24 (1959),p, 262 et

seg. ) or that they huve comquired Vsuch resularity of obisvvance in a place,
an expecteation vhot ther will be olaerved

.t
uith respeect to the trancactiazn in quostﬂca” {ek. ction 1-205 (2; of the
7.C.Co Jo Turning o french Liw, dhere s alzo o goneral tendency to smeck thc

YLt

ion o trado az bo Justi

LY

1trade at & controo-
to Articles 1199 ond 3100 of the Codeo

308

legsl basis of the pras of intern

tael lewvel, referring fvr this
Givil., It follows that &
their efficacy should, st leagt in prixiple, depend on the eipress or premi-
red intentlon of +the partiocs

15 convenbiornels or fuseses interprétonifed,

rar, apart Srom the foot ihat in practico

r“
;uch intention(and even knowiedgz) ig eresamed by virtwe of the simple Tact

At the resnceotive ruales and praclices ave commo in the sco
q
Jd

Uf buginess in which the portl in fact overato,

of late, been ztiempts, anlsc Trom the ﬁheofetlcal aint, to explain

thelr spplicrdion direcily om abiestive groundz, and <hove =11 on zthe

“ih oind the rosulting necousity of interoreti

o the princivle of good

. .. s . o
contracts in their particuisr socizl contort {oil Ped
distinguer les usagesz ot les covtumes en droit commercisl?
droit comm. 1959, p. 346). fMawily, in Tiely $he discnssion
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of usages and practlces of 1nternatlonal trade turns essentially om. the ques-
tion of whether They. are genulne "ugi normatlv1” referred te in Artlcle 1374
of the. ClVll Code and as such means of . completlng the terms of, contracts

or whether they ought not rather to be seen as eyamples of simple "usi _Tego-
21311 0. Lnterpretat1v1", as. they are termed, and which are 1ntended .aceorw
'dlng to Artloles 1340 and 1368 of the ClVll Code to constitute, 1n the absence
:_of the oontrary 1nten¢10n of the.. partlee, s1mple rules of_constructhn for
"1nterpret1ng and olarlfylng clausee of". terms whloh may be ambiguous or ;..

. uncertaln.:

In the light of the foregoing, on the basis of a functional and not

. merely a conceptual comparison. between the various.legal systems, it should

not be dlfficult to discover how it hag become -an almost universally reco-
' gnlsed prlnclple that, in the, conetruotlon of contractual. terms, regard must
be had between merchants to the normal meaning of such terms and the usnal
practlces 1n the respectlve trade sectors, end this 1ndependent1y of -the
intention or' even the knowledge of the partles (see Bonell, The relevance
of courses of dealing, usages and customs in the 1nterpretatlon of inter-
national commercial conbtracts, in New Directions in International Trade
Law, i Dobbe Ferry, N.Y. 1977, 109 and in particular 125 et §€q0 )
Moreover, euch a principle is. at present fecogniued although its formu-
lation may verv, in all the most recent national or international laws
deallng sp301f10d11y w1th 1nternat10no1 commercial contracts: i% is enough
to refer to Articles- ‘117 and 118 ef the Czechoslovak Code, to. paragraphs 5
and 6 of the GDR Law on- Internatlonal mconomlc Contracts, to Section 1-205
" {3) of the U.C.C, and to Articles 9__of ULIS and 13 of ULFIS.

~Article 17
B , Commerolal franeaetlone, parbloularly thoso ooncluded at 1nternat10nal

slevol """ of ten refer to typical clauses or exprc981ons whloh are as such com—
monly emoloyed in all parts of Lhe world (e.a- delivery. terms such as “01f”
”fob" :”fae“'etcc? or payment terms 28 "iooumont agalnst payment” .document
against aooeptanee” "lotter of cred:t“__ete ).

“As- diifereﬂt riiles and practices may obtain with regard to'? sihgle

" glanse or ewp“eﬂoxon of this kind in different parts of the world, there is
:however the problem of how to rosolVe the conflicts which: 1nev1teb1y~oocux
whonever the .contracting parties do not belong to the same geographical-erea.



- o8

The solutions provided by the various mational laws are 1o a large:

extent at variance as regards the choice of the connecting factor, some
_ taklng the place where the contract was concluded (cf. Article 1159 of ‘the
”f’French Code Civil; Article 1368, paragraph 1 of the Italian: ClVll che),

_others that where the offer and acceptance took place (see e.g. +the German
.BGH,EQ May 1952, in BGHZ 6, 127, OLG Hamburg 2 September 1974y in MDR 1975,
845), others still the place where the firm providing the products or ser-
vices has its seat (Art. 1368, paragraph 2 of the Italian Civil Code) and
yet others the place where the contractual obllgatlono are to be performed
(see Sections 1-205 (5) of the UsC.C. )

~ Howevor, as ha% recently baen rlghtly peinted out, the problum is essen-
tially one of interpretation and not of conflicte between rules of positive
law (Sonnonoerver, Verkehrsgitten im Schuldvertrag, ITunich 1970, p.|198),
and in consequence, at leagt.as, cregards the typical reletiong of iniérﬁationu
trade; it does not seenm Cﬁp&blL of' being solved in absiracto, on the ba51s of
a single, more or less rigid end formal criterion.

It is for .this reason that the present artiele refrains from adopting
any of the traditional criteria, mentioned above, providing simply that if
with regard to o gingle clause or expression.used by the parties im their
contract there :exist rules and usages of interpretation recognised at an
international level'(e.g,lnooterms, Uniform Customs_gnd Practiqep for Do-
cumentary Credits ete., elaborated by an intérnatiohal incepefident agency
such ag the International Chamber of Commerce) they should prevail over pu=
rely local rules of interprotation. For a confirmation of such a solution,
that is to say the application in a given case of this kind of rules, even
if not expressly referred to by the parties, simply because of their nature
of internationally well known and widely accepted rules of interpretation of
the respective clauses, sce, with reference to Tncoterds, ambﬁg other, OLG
. Munich 19 December 1957, in AWD 1959, 79; BGIH 22 Jarmiary 1959, ibid. 1959,
20; Trib, Cenoca 6 April 1966, in Dir. maritt. 1966, 336; OIG Kalsruhe 12
Pebruary 1975, RI¥ 1975, 225; award of the arbitral tribunal of the I.C.C.
n® 1788 of 1971; with respect to Uniforn -Customs and Prorctices for Documenta--
1y Credits, Cass., it. 30 Julv 1960, in BBIC 1960, TI, 486; Cass. franc. 13

April 1967, in Clunet 1967, 184? BGH 21 March 1973, WIW 1973, 899; with re-
ference to Uniform Rules for the Gollectlon of Commercial Paper,‘OLG Hamburg
27 Oetober 1969, in MDR 1970, 335, w1th respeot 0 1nternatlonal usages in
genaral, sée e.g. the decision of the Pollsh Supreme Court of May 18 1970

(Cr 58/70).



Articles 18, 1G and 20

Articles, 18, 19 and 20 lay down certzin criteria which to a large
extent correspord gimply to principles of common gense and are therefore
logical rather than legal in character, For instance, it was exactly fqr
this reagon.that the drafters of the German BOB refrained from inciuding
them among the other rules they provided for the conatructlon of contracts
in general (see Motive, I, p. 155). ‘ '

However, as the futurc Code is intended to apply to international tran—
sactions, that is to say contracts entered into by perscns from different
countries and legal systems, it would scem to be necessary or at least ad-
visable .to state such rules explicitly in order to ensure their observance
in practice, -whoever the competent judge or arbitrator might be.

Very iittle need be gaid. @v.regirdo the content of thesc rules The
rule laid down in Article 18, under which in the event of ambipulty ‘the
terms of the contract shatl bc interpreted in such a way as to give effect
to them, rather than to deprive them of any effect, represents a well-known
and universally recognised principle (vactus interpretandus est pofius ub
valeat quam ut pereat’: see c.g. Article 1367 of the Tialien Civil Code;
Lrticle 1157 of the French Gode Civil; Article 23 of -the Czechoslovak
Internationa]l Trade Code; Lﬁderitz? Auslegung von Rechtsgesohgften,
Karlsruhe 1966, p. 344 ot seq.; Popescu, The Law of International Trade,
Bucharest 1976, p. 268 et scq.; see also, Article 52 of the Franco~Italian
Draft Code on Obligations of 1927).

The same iz true of the provisions contained in the folloﬂing two artifﬂ
cles: see, for theé rule according to which '"each term of a contract shall
be 1nterpreted by reference o all the other terms of the same oontract “and
in determining the meaning of the terss of the coniract reference shall be
made to the contraci as o whole® {(irticle 19), Article 1363 of the Italian
Civii Code; Lrticle 982 of the Iumanian Civil Code; frticle 5 of the
Franco-Italian Draft Code on Obligations; Staudinger, Kommentar BB, 1
cd., Berlin 1957, fnm. 39 zu § 133; for the rule according to which "in the
event of ambiguity, expressions capsble of hoving more than onie meaning
shall be interpreted in such a manmner appropriate to the nature of the
particular contract’ (Article 20), see article 1369 of the Italian Civil
Code: Artiele 1158 of. the French Code Civil; Article 979 of the Rumanian
£ivil Code; Article 53 of the Franco-Italian Draft Code on Cbligations.

1'th
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Arbicle ?1

Host of the fypical transactions of internations] trade sre concluded
on the basis of general conditions or siandsrd forms of comtract, elahoratsd
by individuel Firme (as normally happens in the indusirial products UvPFO?;
or by the respéctive professional asiocirtionz (sn in the raw matorisls and
agriculiural products suctor }, or evsn by specialised internstional

indopendent agencies (such as Dntorsational Chomber of Gommoerce, the Teononic
THC TTRAL, ehe, Do

Commission for Burope,

In this rezpect two kinds of provlens arise: firet, the determination
of the effectivencss of these instruments in ecazes wherce the partice did
not expressly refer fo them in their contract; sccondly, the ldrnllfl"“tﬂo“
of the priaciples and oriteria to he addﬁted in-internreting their conbent,’

Agte the first question, the presont article originally orovided that

general conditions prepared ne perty sre effective against the other nar-

a
L

Fal
L

G
ty not only if they hsve been sypressly asreed to, but alse if the otler par

Ty knew or ought to havo‘khown of thelr eriotanca,

Almost all of thosc who replied to bhe (uestionnaire cxpressed the view
that such o solution would be too Foir

oirable fo the narty who has preparcd
he general conditions cither hinself eor through his o 3rade associotion
and who ig offten in preciice in an ceonomically stronrer position than the
other conhrvtracting partv. '

In fact; with 2 few exceptions (cf. Article 1341 para. 1 of the
Ttalian Civil Code), the different national legal swstems will only recosmise
the offectiveness of zoneral conditiond where fthere has been elthor an ox—
press agreement belween the parties (in the form of an express reference te

them or even by requiring a signature o the document containing the whole
text of the conditions)} or where one party has at least gsiven the obherrea-
sonable notice"of their cxistonce and their coutents which enablés the lat-
tor effecctively to obtain knowledge of them before or at the time of +the
conclusion of the contract (sec, with respect 40 thé'Common'Law systens,
Treitel, The Law of Conmtract, 3rd ed., London 1370, b 1;3 et seq.; Roiser

G.y Die Geriehtliche Kontrolls von Formularbedingungen im H“ledﬂl chesx
und deutschen Recht, Kerlsruhe, p. 17 et seq.: For the Mrench Law, le '

Contrat-type el contret d'adhdasion, in Biudes de droit cont orain, val
REXILI, Paris 1370, p. 105 cob seq.; For the Gorman Law, | 2 of Lhe ABG-Co-
gsets of 1976).



These additional requirems=nts are however cenerally restrictéd to con—
suner transactions, whereas a more liberal attitude prevails with respect to
business transactions.: more QrQCiéeiy“in the case of business ﬁransactions?

~the last-mentioned legal systems'aléo congider general conditions %o be in-
corporated in a contractl, cven where'nd'hotice has been given by one party bo
the other, provided that they hnve bcén_expressly agreed to in previous trans-
actions (”incorpora%ion by course bf'dealing”) or their use is'generally knmr:
within the particular trade scotor ("incorporation by usage”)_(see, for the

the Common Law systens, Wortley, Mercantile Teage and Custom; in RabelsZ-

vol. 24 {1958},  p. 2567; Hollier v. Rambler Motors Litd. (1972) 1 A1l Banglaad
Law Reports; p. 4075 Section 55'(50) of the'Supply‘of Goods (Imﬁlied Perms )
act of 19735 for the Wrench Taw, Berlioz, Le contrat d'adhésion, Paris 1973,
e 63 et seq.; Cass. 196 Maprch 1971, in Recueil Dallos 1971, 2. 5975 App.
Yaris U Hay 1974, in Rev. corit. dr. intern. privé 1975, p. 99; for the Gor—
man Law, § 24 of the recent ABG_Geselz which excludes fhe applibability“df
the above mesationed 4 2 to contracts betﬁéen'herchanﬁs; BGH 15 June ?97T,Iin
Juristische Rundschou 1972, p. 25; 80H 13 July 1971, in AWD 1273, p. 6371;

¢

Geschaftsbedingungen, Berlin 1967, p. 329 ot goq.).

Heber, Die Allgemeinen

_ Thia being mo, the present article. has been reformulated so that it
uow provides that ~s o rule general conditions shall only be - incornorated
LA the contract if one party has referred to them and the other party hasg

2cepted them {paragraph 1). At the samc time it admits, however, that cvea

-in the absence of such requirements cffect may be given to generzl conditionsg,

provided that a) they have been adopted by an association to which both par-

2

hove

:d to between the partics in

ties belong or h) th 21l eXpressly agre
previous transactions or are in common usazs in the particulaor trade wiih
yvhich ihe contract is'nonuectea'fparagraph 2Y. ‘

Paragraph 3 reters to tho case where one of the parties or, aa‘in~pfao
tice often happens in business transactions, both parties refer o their ow:
zaneral conditicns when making their of fer or their acceptance, nnd the
other party does not accept thaa. dccording o the rule laid dowil cin.para-

aneral conditions will not he incerno-.

graphv 1, in these circumstances such ;
rated in the contract, but the guestion is then raised as 4o whether or not,

Cthout sueh conditions, »n conlract can be considsred +to hove heen conolyrded.
[ L .

I scoordanca with the view at present provailing in many aslbional ]
tems {see §33 (3) of the G0 Lav on International Comaercizl Gontracts:
Schlechtriem; Die Hollision von Standard-Bedingungsn beim Vertragssehluss,
in Testschrift £. Wahl, deidelberz 1973, %H. 47 et seq.; Sehmid sy fen: na,
Dic Vereinbarung VO AGR durch stillschweigzende Annahme nach Tranzdsischem
itecht, in AMD 1274, ». 312 el scg.),paragraph 3 states that unless one party
oronptly inforas the other that he ouly intends to be bound by the contract
il the other partyaccepts his goneral conditions, the contract shall be doc—

med t6 have been concluded without such conditions.



Article 22

Aeeording to ' lrticle 21 paragraph 1, general conditions prepared by one
party. do not need to be expressly accepted by the dther party irn order to be
incorporated in the contract, Morecover, in the cases envisaged by frticle 8
paragraph 2, general conditions may become effective even without one of the
parties having made any reference to them.

“This being so, it seems advisable, in the interest of protecting the
adhering party, to restrict the scope of applicaticn of the above criteria
to those general comditions the use of which is genuinely common, that is
to say-general conditions containing provigions which the adhering party
could réasonably have expected to find in sonditicns of that kind.

The present article consequently states that, notwithstanding the
applicability - according to irticle 8 — of the general conditions as 2
whole, any clause contained therein which by reasocon of its content, language
or present&tion is of such o character that the obher party could not roa—
sondbly have expected it, shall be decmed to be inefiective., The purpose
of this rule, which corresponds to § 3 of the rccent (erman AGB-Cesetz, is
clear: in order to prevent the party who prepared the gencral conditions
taking unfair advantage of the adhering party, where such conditions contain
provigiona which, on account of their content, prove tc be particularly
burdengome or abt least wexpected to the adhering party, the cother must in
some way or another draw his atiention to fhem, so as to permit him to as-
sesg their real sighificance; if nct,.the formulating party cannot reaso-
nably rely on their application (see, for such a soluiion, Section 2-316
{2} of the U.C.C.,which for certain excmption clauses requires that "the
writing must be conspicuous"s Article 1341 of the Italian Civil Code,whicl
however goes even further in providing that certain clauses, if contalned
in general conditions, must be gpecificnlly accepted in writing by the
adhering pzriy; in Swiss Law, Bundesgericht 8 March 1957, in BOR vol. G3,

I, 3237, - '

irticle 23

Bearing in mind that general conditions are by their nature worked out
in advance and in an abstract way, it ig guite obvious that, whenever the
parties expresely agree on one or mMore termé of their contract, guch provi-
sions, reflecting thelr real intention in the given case, prevail over con-
flicting provisions contained in the general conditions {of. Article 1342,
paragraph 1 of the Italian Civil Code, § 4 of the German GB-Gesetz,
irt. 6,5.1.2 paragraph 5 of the draft Hetherlands Civil Code,



_33....

CArticle 24

It is a well known principle that, in the case of doubt as to the mean—
ing and scope of contractual terms,any ambiguity will be construed against
the party whe prepared the particular term, In some legal systems the conbra
proferentem rule is limited in its application to terms included in general
conditions or standard forms of contract (see Article 1370 of the Italian
Civil Code; § 5 of the German AGB-Cesetz; § 236 (d) of the Restatement of
Contrects; Morris v. C.¥W. Martin & Sons {1965) 2 411 E.R. 725; Treitel,

The Law of Contract, op.cit., p. 178 et sc¢g.; Cheshire and Fifoot's Law of
Contract, gp.git., p. 129 et seq,), whereas in others it is applicable to
any clause which one party proposecs to the other (see Article 1162 of the
French Code Civil; § 815 of the Austrian Civil Code).

The present article follows the latter approach, There is, however, no
doubt that the practical importance of this rule will arise primarily in
those cases where the ambiguous term is contained in the general conditions
of enly one of the parties and where that party is seeking to base his claim
on just that ambigucus term.








