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1. In accordance with the power conferred upon him by the Gover-—
ning Council at its 57th semsion (Rome 5 to 7 April 1$78), +the Presi.-
dent of UNIDROIT decided, after consultation and in the light of ‘all
the relevant considerations, tu set up a Study Group empowered to pre-
pare uniform rules on the factoring contract. The first session of the
Group was held in Rome on 5. and 6 February 1979. lts membership was the
fellowing: ' I - o o

Members of the Study Group:

'Mr.RoystonhM;édﬁﬁé” ° Créwther Professor of Credit and Com-
_ merc1al Law, Queen hary Lolleée,
o University of London; )
" Chairsan of the Study Group. (°)
"Milé End Road - LONDON E1 & NS

Mr.Berardino LIBONATI Professeur ordinaire de droit commercial
Université de Florenée“:f T
Via Condotti, 91 "= - ROMZ

Mr.Claude LUCAS de LEYSSAC Professeur de Droit, R
Avocat & la Cour de Par1s,' '
134, Avenue de Wagram - 75017 PARIS
Ms.Tinuade OYERUNLE _ Assistant Director,

‘”Internatlonal and uomparatlve Law DlVlSlon,
o Endn:al Nlnlstry oi Justlbe

_'fOld uecretarlat R

'%arlna. LAGO&

Mr.Heinrieh Johannes SOMMER '‘‘l\ié}i‘.‘=_tg;-:';r'{g'i’Jirecto’:r‘}.-i
Diskont uné Kradit AG - Dlsseldert
Couvenstr.f - 4 DﬁSSELDURF

(°) In the absence of Profiessor Jean LIMPENS, preverited fronm attanding
the seszion by health reasons, . . . .. . | L owl




Observers:

MSQCaroline BHILLIOUD
de NUZILLET

Mr.Pzolo CLARQTTII

¥r.Lars K1NANDER

Secretariat of UNIDROIT:

Mr.Mario MATTEUCCI
Mr.Riccardn MONACO
Mr.Malcolm EVANS

Mg .Marie~Christine RAULT

Mr . Michael Joachim BONELL

Attach&; Secrétariat juridique
Chambre de Commerce internationales
38 Cours flbert 18T — 78008 FPARIS

Chet do la Divisien "Sanqguus" ‘
Commiszion des Communautés Européennes
Rue Archiméde, 25 -- BRUXELLES

Aééi%tant Vice President
Svenska Finans/Svencka Handelsbanken
Handelsbanken ~ $-10328 S10CKHOLH

President
Secretary General
Leputy Secretary General

Researdh Ofricer
Secretary of the Study Group

Collaborator

2. The Study Group had before it the following-doeuments:_

(i} .Report on the contract of factering prepared-by;the;Secreéariat
(5tudy LVIII - Doc.l, UNIDROIT .1976);




{i1) Questlonnairc on the contriet of facterirg prepared by the Secre-
teriat (Study LVIIT - Doc,?, UNIDROIT 1976);

(1ii) Analysis of raplies received by the Secrbxaxlat to Lhe gquestion=
naire on the contract of. fagtorlnp (Sa_re;arlatlmsmorandum)_(UNIw
BROIT 1977, utudy LVIIT. ~ Doc.8};. '

{iv) Repor+ on the sessmon of thu FBStPlLth hhploratory Wcrklng Group
of the Governing Counc1L .on, the covtraﬂt of factoring held. in Rome .
on 13 and ‘14 February 1978 (UNIDROIT 1978, Study Lu1¢l - Duv.d), o

(v) Extract from fhe Mlnutﬂs o‘ the q?*h ses&lon of the quernlng
Council relating to the. contract .of .factoring (UNIDROLT 1978t33tg—_-

dy LVIII. - Doc.5); _— L r CUE T uriuinon oo

{vi) Quﬂstzonv whxrh nghf be conrldered by the 8 tudy Group at 1tg ISt .
: session (prepared by .the Secretariat) (UNIDROIY 1979, Study Lv;;;_ o
- Doc.8). . : L '

3. In opening the ue551on, the Lhalrmqn rocallod that & res trlctcd
Exploratory Working Group of the Governlng Council of UNIDROIT had, at
ite one and only session held in February 1972, unanimously considered
that it would be desirable +o procecd to the eleboration. of uniform Pl
les on the contract of factoring. On the quenticn of whether the unit ‘orm
rules should.be limited to 'international fdctorlng or also include do-
mestic factorlng, the Group had been.of.the. opinion that it would, at
least at.firsk, be - preferable to deal only with znbernaulonal factorlng
As to ths ~Form of .the:-rules, the Group. was.unanimously: in: favour of a -
uniform.law. .In-the light of these general oonﬂlderatlona, the Study-- :
Group had-a. twofold tagk.bafore it: in the first place te derlde which . . .
of the different’ questions Concerning lnternatlonal factorlng should. be_
dealt with An.the future uniform.rules and. secondly. to.- determlnc, as
far as p0531b1@, the content of those: rules. The Group. having agreed mlth »
the suggestions madchbj~thﬂ,chalrmanjﬁltprQCbedgdjtq a lengthy discus-
sion which yielded the following conclusions: '




a} Definition of the contract of Tastoring

It is'a commonly known fact that factoring operaticns have arisen
cut of, and hzve been developed through, practice. Hitherte, nc legisin-
tive definition of its essential characteristics is to be found either
iri national law or at an international level. Whence the necessiby, which
wns strexzsed by the Group, of providing a definition in the fulure uni-
form rules. In the opinion of the Croup, however, such a definition
should be sufficiently’ general as to permit the g“edtﬂst possible number
¢f the varieties of factoring which exist in practice to be covered. In
other words, il would be enough to provide that a factoring contract
means a contrurt whereunder -ong varty (the supplier) undertakca to d$4
sign'on a regular basis to the other (the factor) his’ trade debts; where-
by the deblor must be informed of the assignment and whefeby the [lac~
tor assumes the responsibility of recovering thé”debts.:hll other ques—
tions, such for examplu as that of whelther the factor khould have a
right of recourge agalngt the supplier, should be left to be regulated by
the exercise of the partles' freedom of cuntract. In this connection it
waz recalled that factoring contracts are concluded on théfbasis of ox-
tremaly detailed standard agreements and that it would thersfore be impos-
sible for the leplalutor to succeed in dealing with ull thoqp aspects
normally provided for in such agreements.

b) Sphere of application

Onbé the decision had been taken to the effect that the future rulpu
skeuld regulate international factoring only. 'the quaotlon arose '
of what waé Lo he understood by international factoring. Herc, the Group
canslderea two pOunlbllltleS thaT of b""ng the 1nternatlona¢ character’
of fautorznv operutlona on the faut that the debts arlae from a contract
of sale or for the pxnviuloh ‘of mervices between parblev whose plﬂcas
of ‘businéss are in different Stdtes and that of 1ax1ng as the Lxl1er10n
the fact that the factor conducts his business in a different country
from that of ‘the suppligr. Finally, the Group decided in favou; of the
first solution as indeed had algo the restricted Working Group.

Another question which arises in connection with the field of ap=
plication of the fubure uniform rules is that of the desirability'of
limiting their application to Contracting States, a guestion of legis-
lative ©policy on which the Uroup preferred to take no decision for the

time being.




-¢) Formalities of the.assignment

The question of the manner .- bf agsigument. and -the . possible regqui-
rements as to ite form constitutes onc of the most Lmportant azpects
of international  factoring;-given -the considerable diffprences which
exlst 1n thls conuectlon between thc -different nanxonal laWs.

As regards the manner of the ass 1gnment, the prxncxpal 1saue to
be determined is ;. whether the supplier. can by a single act. aaszgn to
the factor.all hlS debts, - including . future debbs._On thla p01nt -the
Group replied unanimously in the affirmative.. . . el mtens

As to the guestion of formal requ1remunt3, 1t la‘well known {hat'
differences exist aceording - to whether one is concerned. wltn tha valie
dity of: the. aselgnment as -between- the part;cq ‘thereto .or with 1ts Var .
1idity against thé debtor. On the first p01nt, the . Group. d901dcd that
the agreement between the parties should be in writing, :if only for
evidentiary purposes. For the assignment to be effective against Lhe
debtor,’ on: the other hand, it- must in addltlon be notified to him in
wrlting, -such notification should.alﬂo indicate the . éebta thich have
been asszgned and the. name.of the factor who has . been. authorl ed to

ensure their recovery.

d) Relations between:thé export factor: and the‘impcrtufédtcr

‘It Fods without Sdying that the-rules governing thé assignment of
debts by the suppllﬂr tc the export factor must also apply Lo gny. fur-
ther aqulgnment of the same debts by ‘the exporL factor'to the import
factor..lt should however be pcintud out in this connection that ig
may happen in practlce that the debt passen dlrectly from the . uppller
to the. 1mport factor, the 1éle; of the export facter bc;ng llmited in
such, casges to provlding anﬂ;llary Bervices fo the supplle¢ (bookkeepﬁn&,

etc. ).

~ Another problem Whiéh arizes. relates to. the-effectivéﬂess oan
retentlon of ownerthp clause. contalned either. in the Lgntract batween
thehsuppl;er and. the debtor -or- in tpg.jontraupﬁbetwgen the sup~
piier.and the' cxport factor,: In fhe view of. the Group,. the beneflit




of such a clause could be transferred automatically, as the case might
be, in the contract betwsen the supplier and the factor or in the uvon-
tract between the export factor and the impurt chtor, subject always
to the condition that the law of the place where the debtglt to be re-
covered recognises the validity of such a ¢lause.

e) Availability against the Tactor of defences which the debhior
may have against the supplier

In the first plaggfdthe Group reaffirmed the principle:that as a
general rule the debtor should be able to set up against the factor
any defences available against the supplier, in conformity with the . zule

Nemo dat quod ner: habat.,

Furthermore, the Group was of the opinion that the uniform rules
should follow the criterion according to which the debtor may only set |
up against the factor those defeunces which he could have raiged against
the assignor at the Lime he was given notice of the assignment.

As regérds the logal régime to goVern defencés, it was decided .
that this should be the law applicéble to the basic relations ship between
the supplier and the debtor. [However, in connection with rlghth
of set-off, the possibility was not excluded of the uniform law 1tself :
laying down thé conditions ‘for their being effective on the basis of
a distinction to be drawn between existing debts which are enforcea-
ble and'existing,debtﬁ{which are not yet enforceable.

. '
L B

1f§ Right of the debtor to recover sums which he vught nob to have
- paid '

"
RN

" It may happen-in practice that‘th§1deb%or pays the factor ‘a gum’,
which he ought - not to have paid. One might, for example, take the case
where -there havs been. guccessive éssignments of the same debt ﬁo"
dlfferent factors and where the person requesting payment from the
debtor is not, or is no longsr, entitled to payment; or a simpler siiua-
tien in which fhe debtor has mistakenly pald a sum in excess of that
due. . In all such casesy; the problem naturally arises of ensuring that
the debtor is reimbursed the sum which he should not have paid and in
the oplnlon Lf thea Group ruic to. this ef;ecu should be laid down ex-
pressly in the future unlform law.




g} Relations between the factor and third parties other the debtor

rItgis-a.wgll~kqawn.factutha§ the problem of the conflicts which
may.garise -between the factor and'thc supplier’s credétora when thé lat-
ter-has asssigned the debts in question several times over has’ met w1th
different. solutions in the varicus natlonal legal systems. Thus, whlle
it is the vase in some vountrles (for cxampie the Federal Rgpubllc of
Germany)}- that priority. 1=_accord&d to fhe flP&t aqnlpne in others 1t
is granted {o the finst a551gnmEuL to be not;flcd to, or aC”Ppted by,_
they debtor - (Ior examplc, Italy} oryslmply the flr t'of wh;ch he reucl~‘
. vesznotice (the United Kingdom) or again the fllht so be filcd in A
public register {(the .United States of. Amgrlca) _Given thlq statp of af-
fairs, the Group first gave, conaldcratlon tu whether it ‘was po 51ble,‘l
and even desirable, to search. for some common denomlnator in the dlifeﬂ
rent existing systems. Such a solution was however exrluded,inct Juqt i
on account of the technical difficulties fac1ng the uniflcation of o
such widely differing criteria, bul also because of the I'act that none of
them seemed to be completely satisfactory in the context{of internatio-~
nal factoring operations., It was therefore proposed thatla choice
should be made betwsen two different approaches: either to make provi-
sion in the future rules for a totally new criterion which would meet
the particular needs of factoring (for example by providing that once
the factoring contract has been concluded the supplier must refer to it
in his commercial papers) or alternatively to have recourse for the
resolution of conflicts which may arisc between the interests of the
factor snd those of the supplier's creditors to the various national
laws on the baciz of a uniform cosnecting factor.

4, In conclusion, the Group noted that since only certain problems
related to international factoring operations seemed to be capable of -
being dealt with in the context of a uniform regulation of the substan-
tive law, thought should be given to the question of what should be
done in regard to thoze points which would not be covered by the uni-
form law. The traditional approach would be to leave them to be de-
termined by the various national laws which would be applicable by
virtue ¢f the conflicts rules of the lex fori. In view, however, oi
the wide differences between the national conflicte of law rules in




gquestion, this solution would naturally leave a considerable degree of
uncertainty. For this reason the Group considered that it would be pre-
ferable Lo attempt to include in the instrument containing uniform rules
»f a substantive character cencerning international factoring ope- :
rations additional uniform rules geverning conflicts of low., In this
event, it was evident that the future rules would have to be contained

in a Convention and not, as the restricted Exploratory Group had sug-
gested, simply in o uniform law., As regards the specifié points in fe~
spect of which unilorm conflicts rules should be claborated and as ©o their
content, the Group expressed the wish that the Secretariat of UNIDROLY o
contact the Hague Conference on Private International Law which, given
its vast experience in this field, could meat certainly.provide it with
the moat valuable assistance. |




