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ional Contracts  oexooon

a4y the Rome meeting in Septemiery 197¥, tha two auth

{1} to review the UNIDROIT? Draft of a Law for the Uni-
ficetion of certain rules
centracts of internaticonsl zgale of goods, as ap-
provad by the Governing Council on 3l May 19874
(text and explanatory report in Revae de drolt

uniforme / Uniform Law Review 1573 O ®mE. Y

and

—
[
e

to supplement those rulss by one Or mere Tal

dealing with uncenscionables contracts.

Tthouah *he guthors agreda on pOsu pointﬂ; some divor-
gensies of opinion could not be reconciled.  SGwme of thesc
relate to substantive peints.  But iun addition there is one
major difference of philosophy sffacting the method of dralt-
ing: One author wishes for the sake of clarity and predicta-

bility to state rules which provide for as much certairily of

;

o

application as possible, The other is of opinion thax undey
presont conditions guidelines such as these which are now

being drafte

\"‘

i can bring akcut some, but not a very high de-
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gree of foreseeability. He therefore wishoes the rulaes to

be framed as legal standard:s

certaln amount of discreticn.
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a
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-
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i will leave the court a

C
uch atandacd ne be=lieves,

will be more acceptable to jJudges [acing an interpasional

contracth than more

Tules,

placed irn brackaig,

1. Tthe review of t}
mainly on the rpazis

been enacted within

gnactmants have bheen he into

Algerian Civil Code

Mag beon carrisd ouk
ilve tox-3 whioch have

- e st n
N LI .a,‘..:.;.lo-.\-"..;“f:-’

ansouant:

Crzechoslovakian International Yrade Code

{1663)
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German Democratic Republic Law on o
Infernational Economlc Contrac‘s
(1976)

Israsl Contracts (Geperal Part) ﬁ&ﬁ (19?3}

‘Hetherlands New Civil Code, Books 3 z2pnd §
{ } B

,fue“ Zexland Contr&btua? Migstakes Rat flﬁ??}

'fﬂPextugmL Civil Code {1965}

In adaltion to these lecislative enachtments, the following
drafts, comp;lauian¢ or comparative pxopcsals hava baen
taken into account° i

USA Rvstatement of Contracts Zd (19:9)

Scnttish Law Commisslmn, %enoran&um no. 42
: on bafective Consent and Lonsequential
Matters (1978)

Rodidre, Les vices du consentement[qgnﬁ 18
contrat (1977}, L ‘

In a dition to inspirations from recewt legis, ;lon, the
_ authors ‘hav taken the liberty of using thei.'persondl judg-
ment with‘xespect to the merita ar the form D" the UNIDROLT

taxt,

5 of thp UﬁIDROIT text should be omitted

2. " Artt.
7 }- :‘ ciruumscribed the sccpe of tb'j rapused law
hollowing the mrda* of ULFIS art. 1. This ha;

- Ghiet® fn thn_new framewoxk into which the ne:

becomm "aang
ules are to
be. Lpserfeg : '




b) Art. 2 allowed the parties to deviate from the uni-
form law, except in the cases of fraud and thxaat.; mhéaa
provisions also have bacome "sans objet” in. the new- cout xt:
Cn the one hand,:party avtonomy {art. 2 par. 1) need nat be
expressly guarantged in the new framework: and corresponding
proviéinns have nét been inserted into the ¢thexr chaphters,

Gn the other hénd; tthe mandatcxy rule of art. Z par;.z_has
been preserved in: ‘agsence;  #ee now art. 18,

¢} Artt., 3 an& 4 dealt with interpretation; they have
been replaced by chapter 2 of the proposed "mode™.

d) Art. § ga%e a rule on the formation of 2 sales contract.
This provision. semra to have bacome unnecassary, since the same
result would seem to follow now from ch. 1 art. 7 (1) of the
Tcode". S | | . |

3. art. 6 of the UNIDROIT text provides:
" R ‘party may only avoid a contract for
m_sta?e if the following conditions dre'
fulfilleq gt the time of the conc! gzzog
of th@ contractsz . : _
’ {a) the mistakw 12, in accordance with
thﬁ-dbOV& prineipies of iaterprs
sﬁch %m90rtanca that the conbrast wonld not
have been concluded on ¢ |
tﬁe'ﬁguth had heen known; and
R {5} the mistaxe doss not zelate td §: 
mattéf in ragard to whiah,rin all the ééwf'
4;nvant circumstances, the risk of misféket;

#as axpressly or impliedly asasuwned by th
'party"cla+minq avoidance; and
_ {g) The other party has mads tha sam9
mistéﬂé‘ or has caused the mlstake, or: knaw
cr ought to have inown of the mistake and
Lt wgb cantrary to reasonable oo nmercial;JC
standarda of fair dealing to leave thefmiém

‘taken party in error, "



ad lett. (a): (1) Thé laws of Algeria {5#&;?82) and
the CSSR: <§33b while also using the gersral criterion

of "e"ﬂ&n lality“, Hdilustrate this term as relutlng cEpae-
Ciall‘f th h Ub

-

ox the pex on of the: othsr contracting pa

got-matter, or the qualitvfcf performance,
. :

Lo

. "J
N

approact: 1* u» 4 by Portuagal art. 51 =. HOW? er all these

1
concraté;*nuic*zzux are then conditionsd Onxtna parties having
i :

ragariﬂﬂ”@heﬁ as esseptlal in concreto; char facba may he
eaSLuLlal lI the parties have regarded The
fore, tna solu cion of letter {a} not ig to be

essentiﬁl appEurc to be pref srable.

_ o {2} The new American Festatemﬁnt § 153
combi=eﬁ.#ﬁb criteria: the mistake must affect é "basic

 assummtion on which the contract was made” and-it must have

"a mawerial effect on the agreed exchange uf p&'formances

In effect, ‘this would not seem to differ from thz
by létter- (a)

d is thercfurg preferable.

ar: and the. lavtcr is shorter, appears ¢ be more

Leoncrehe

(3)' As a siight adaptaticn. to the new

he word‘“abave“ should be omxttgq. HOLhcuWLEa,

framework o

the veference to the principles of interpreﬁaL'ﬁn, although

unu“%ai,'5b041ﬁ he retaineu in oxder to undcrllnc the primacy
of_lnta;pretntlon over avoidance asee the prianahor" Report
6 S :

-on art;g

ad 1ett. (5): (1) The Netherlands (art« 6.5.2. 11 (2))
and the. USA (R statament 8§ 152~-153, detailed rules in § 154)

eypncr%ay,confxrm this rule.
(23 New zealand {(s. & declares

tneffoc! ﬂva a contractual term b wdening

with the

rist of his mistake. As a genéral rule aig apprazs £o go




koo far. In many bargalns one of the parties aaqumeb the risk

of an ancertain

ontlngency. Espe01ally anong gomme?clal men

this is a sound DOllLy

(3) As a matter of drafting, we propose a
slight redrart Whlch makes it clear that the consideration of
all the relevant;

circumstances only relates to an. implied as
sumption of_risk: ' ‘

“h)'éhe mistake does not relate to a matter in re-

aardd

to which the risk of mistake was’ ehpr essly or,
iﬁ all the relevant cxrcumshanceq, *Aplludly as-
5umed by the partcy ulalmlng avoidances

ad. lott; (c} {1) Common mistake is eﬁpresSly dealt with
in the Dgtbe*lanus {art. £.5.2. 11 (;) lett. ¢}, New Zealand
{z. & (a) (iln and the USA (Restatement § 152).

The HNew 5ealand extension of the common mis take +6 cover also

the mutual mlstaﬂm {both parties make a diFferpnt mLstake about

the same fact) ihtroaucns too fine a dist*ncfion‘f Nar is it ne-

NESIATY aiﬂce é curt would be justified to rerard the mutual

mistake aa.ajco} on mistake.

{2) Causaticn of the mistake by “he cther
& 1ct1ng paLty is adopted also in the Nether ¢ana5 (art 6.5.2.%

W the USA (Restatement § 153).

- {3) ¥nowledge of the mistake my Lhe othar

coaatyaciing “alty is taken into account by Ns ﬁ;a‘dvd (s. & {a) {1))

ofr also infra {4)

{4) Megligent ignorance of the wistake by

the other coﬁtraﬁting party is adopted hy many: 'CSSRf(§ 33 sent,
1, furael s, léfﬁa}, the Netherlands, the USA (Restafement § 153)
and also theﬁpr@ﬁcsal of Rodidre (no. 4). R

party was oollj

!




This proviso does not seem tO be an *mprovement becausp

avoidance is not designed to sanction the.

a éuty”, 1nformat;on.

- {5} In the Ang*ﬁ-hmerlcan aablt thele is a
certain although diffuse trend to go bevon& the catizlogus ﬁu.
of létﬁ\ c}. Israel and the USA envlaaggyas an alterna-
tivaipo:;he subjective conditions in the person of the
dthar aqétracting party la t. (5?) a general clausa
g‘:fﬂfﬁlA:e 0f the contract pust bs "uncdhséion&ble“ {USA:
Res?atézenb § 153), or the court, in its discretzon, mush
rngald avo*qance as being "just" (Israel é. 14 (b)),

However'fth@ need for such z clause ailowing avoidance for

unilateral‘ mistake has not beLn demonstratea.

ay énother_qualification has been introdﬁced in New
Zealand (s. 6 (b)): the mistake muct have resulted at the
tihé‘cf“éhe contract in "a substantially unequal exchange

T

of values it is pogsible that this criterlon is implied
in 1ett‘ a) of the UNIDROIT text, or that ln effeﬂt it does™
not dif 2y from it. If the New %ealand teq* were to qo

falzhef

t would not be accertable.

.e)  Ccnc1usiDn: Apart from the ﬁmmmlyaﬁendmenbssuggested
A adilett. (a) sub (3) atd ad lett. (b) sub (3), the text

S,Should"be maiftained; see now a;tlﬁz.

"?7 of the UNIDROIT text pr0v1des=73’

" 1. A mistake of law shall ba treated in
the same way as a mistake of fact.-

2. A mistske in the eyprgssicn or trang miqsion
of a statement of intention sha]l be cons;derea
- as the mistake of him from whomvthg statement

emanated.”




R

a) The aquivalanﬂe of a mistake of law with

_a mlstake of
fact, as laid down in par. 1, has been < onfirme? by Al-
garia, isrg?lglﬂew Zealand,and the USA, There is no

reagon to amend the substance of this pzovisien;-

b) Also the rule in par. 2 concerning a mistake in ex-

presslion Or transmission has been widely conflrmed, namely

'by the ﬁSSR} the GDR, Portugal, and the USA; 50 alsoc
Rﬂ@éére;'“““ '

On the qther hand, in Algexria tart. 84) “simm " writing
stakes. and migtakaes in calculation do not afﬂﬂct the va-

}idity'of the contrack, but are to be corrected.. If "simple”
alludes to mistakaa that are cbvicus to the other party,
£

esgeuiai}y_if they affect the written Vﬁr31on eﬂ an orally
éicousséd'and ag?eed contract, this rule is to ha justi—

jed as: on of Lntﬁr"retation, where the pa*tle%‘ “commonn

intention prbvails SVer an errongous writin¢ (9¢e ch, 2

art. 15 par“ 1}. It would then come close to tna equity
remedy of refornacion which is confirmed in gng,paA
[Reat a%nment § 155; if a written contract dogs;nét reflect

the agre cmen? nf the parties,

of the U.N. L ion on

Sale of Goods fﬁl?%o {CI5G)

aryrar in the ssion of a

Jmmunication hy one party to another parity “ﬁcms ot daprive
that “dlty of the vight to rely on the communlcagion". In

:

athar woras{ the risk of mistake in 1“1n¢m1qs o 18 placed
upon the xééeiver; aind not on the szndsexr, é-, nvisay art. ?_
{2}, '”owevér, it would seem that thne devoluvi \&5:5 the
risk of transmission on the receiver in the },N;;Convention

3 [ iy

prre&mes'aﬁsp cific policy underlying art. 27. "Even



| gty

the comm nig rion fails to reach the addressee, the sendex
may r&;y upon L4, as CISS art. Z7 ewpreesly provides., This

+

siiahle w;tr the ganeral

ﬁ
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T
P
T
]
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specizl rule is, howave
principlaﬁwcﬁ +he formation of & c&ntxazt.vhich reguire that
offer znd rc,sgtance mast be recgived Lo bedome_effec+ive
(CISG arte. 1% (1) and 18 (2); supva ch. ) artt. 5 (1) and

6 (L1}.  under the gemeral rule, therefors, offer and accept-
ance txav l{”pon the risk of the sender. It is therefors con-
gistent tn place also the risk of mistake upon the sender, as
art. 7 (&) cf the UNIDEOTT text does. FRE

a) In concl:%icn@ there 1=z no need to aménﬁ?thé substance of
HE uvar, for draftlng reasons the first paragrdph can.

art. ;,

defimitiqn of mlstake (s&e infra no. &}, Paraaraph 2 forms
now axt, 3.

5. Art. B:.of ‘the UNIDROIT texi provides:

A mistake shall not be ken*into conside-

Lo m = e

*a%ion when it relates to a fac .rlsing after

th” contra t hasz hesn concluded

a) the, Netherlands (art. 6.5.2. 11 {zyy‘aqd the USA (Re-
statement, Comment a on § 151) the same ru{e has been laid
Cdown. - R

b} One"oﬁgthe authors has objected that thé“present text

of aft.'&-@ag give rise to the impression that'any remedy




based upon supervening events is to be excluded. ;Of course,

this is not i tended. To forestall such a condluéion, an

2Xpress clauée could be inserted

Howev#r}_it is more elegant and briefer to redraft the
provisien as -a definition of mistake, That wauld make it
possible to inuorpoxake alao presant art. 7 (l)._

Proposale

"Histake is an error relatlng ta fdcts ur to
“&xisting when the contract was cancluded "

See now art. 1.

5. Art. 9 Ofﬂtﬂe UNIDROIT text orovides:

_ he huyer shall not be entitled to avoid the
;cgntxact on the ground of mistake Lf the circumv
fstan*es on which he relies afford him a reuedy
basad en the non-conformity of tae gmads with
f+h 7
‘fhnra parfie in the goods.

Ln itract or on the existence of rlghts of

L




&)

ar not avol daﬁ

buyer has

woughtt
cesetz

4 on §

pLatsmeant

b)

opinion tha

c) ab%OJVﬁd from its

sales backq:oun T+ should be made clear thgt no contract~

ing party is ’entxt“eﬁ o aveid on the ground QF ﬁthLKP if

the sams ¢1rcurc"anmeq a*foLd him a remedy for bVdeh of

contracy BY t?ﬁ% 0; coentract is meant here In the wide cense

as emproqe in the new Convention on Contracots for the intexr-

nations Sa;e nf Goods of 198z {art. £1 55.) and not in the

RAY LOW sénﬁ_ trached to it in scwe oountries such ag Germany

(where a b£é§c of warranty 1is no considez%mfé breach ol
ntxa;%}}iy' redraft should alsw make clear’ *hat ava*danvv

fror mlﬁgnkv
contract
afford a

4}

in v;aw af the unalte

red di‘,niiﬂ of opini

In his v1uw; howaver, the provision ghenild now beé

rnl remedies i

labhle,

C{:T\

BVITE evern 17

_I.'em.e Li ¥ { d

und of migtake if the

sfford,

of contrasch. ]( cen now art., 4)

*he pregsent uulutﬁvﬁ of art. ¥ ﬁhau

The cuunt jes of . the warld remain ﬁlvadﬂ” a tn-fhethef
ce for mistale should be allownd evan i¥ the
a;rgze&y basad on breach of warr 1u:yf;0rftne gOods
The ¢ dDH onlv allows the latter iemedy;iﬁmmmﬁhtar 2Un
er -n*esn“tlaualm ﬁxlzsuh“fhﬁvartrﬁgr:f1§7$§, note
Y, wj{ nom in the USA both remedies sre allewsd {(Le-
cr(igr:rs 4 ¢ on § 2943, |

D1, one

d be preogserve

ar breach of
ow they do not

because of lapse of time).

shgll not be Pntitled to avoid the rontract an
c1rr&mstancaf on which he

or could have afforded, nlm 2 remnc) for

auvthar is




compriseﬁ all ebntracts. The ctheriauthor
wauld prefer_to defer the matter until the cha?t&x on breach
of contract has bean finished. If in that chapt >y the mistaken
"buyerstof gocaa, gervices, visks atco. ars rrantaﬁ remediea
which placa tham in the same positicn as they weve before ‘
. the contractiwaa made the riule proposeé by the fixst auvthor
might be con;idered. If not, the possibility of resorting
to both klnds_of remedles should be considmr#d.g

i
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nition“ﬁf

aArt. lo oF +he UNIDROIT text provides:

[T WA,

.“ 1. A party who was induced to conclude

.,é Pmntract by a mistake wiich was intentionally
c¢um ed hy the other porty may avold the con-
‘tract for fraud. The saw2 shall apply where
”%xaud ig imputable to a third party for whom

~the other party is responszible.

:2;1 hhere fraud is 1m0utable to a thlrd

;p&rty tOr whose acts the othex Lontractlng

_pdrty is not respcnsible, the contract may be
,avoxde& for fraud if the other- contracting party
new or ought to have known of the fraud.

e -

The aubence of fraud is described In par. l sent 1;

fraud is here defined as the intentional Cau81ng D; a mistake

by the utber party Even shorter deﬁcertlonS, namely merely
the (eﬂﬁlVai&HtS of the) term "fraud” are usedflnrtﬁe CSSR
(§ 27 }}}Iand in the GDR (§ 13 (4)).

Some caantrxes, .on the other hand,. offer'ﬁrdaaer defi-
mhus Tsrael s. 15, while essentially in accord
' 'l.sent 1,.adds that. fraud A; cludes the

lc (3)} menflon intentional

wrong sn*ﬁ*mat1on, intentional ndﬂ”ﬁlmClOSQYQJOX a fact that
should E}”Q been disclosed; or other artifices. The USR {Re-

Sﬁﬂem&nt“§§4162~l72) givea very casuistic catalogue.



case _
therefore~
it should

necessary to restrict present'sentenc
also be madefcleaz ‘that mere’ puffing “ig no.:‘w?
Proposal. ' .

 )?1. A party woo was inauced to CDﬂLLMiﬂ a
- contract by a mistake which was caused by the
other party's’ fraudulent misrepreseutaflan may
 _avoid the contract. The same applie% if the
mistake was caused by the other partv s frau-
,’;dulent non*disclosure of circumstances which
“;fin the situation he was obliged La dﬁsﬂlose.

b} The same rule as in arL. lo par. 1 presant ﬂent. 2

has been adapted in Israel {s. 15) and the USA (Restate—
ment, Ccmment e on § 164; Regtatement on Agency 24 § 259},
The GDR (§?13 (4)) is somewhat nartower because it regquires
that the’ third person has acted upon the other: party 8

mandate.i:The present rule should be retained.: =

One of he authors has asked why the game rulm does not
cover also ases of mistake, threat and unequal nargaining
POVWET .. Iﬁd d, it expresses a general principle, and there
is no xeason_tc restrict it to fraud. Accordingiy, we pro-
pose the following general rule: IR

*Where a f:aud, a’ threat, an abuse of unegqual
bargaining power or a party's mi@take is im-
putable to, or is known or oughtétotbe known

by, an agent of the other party;: thefcontract

ay be av01ded under the same conditions as

--if it had been concluded by the oﬁher party
”ihimqelf. ' {See now art. lo}. :




c) The same orﬂessmntlallv the same rule as inféxtp io.
present par. 2 ia ncw alse found in Algerisa {axt, 87), the
CSSR (§ 27 (1}“-e“t, 2), the Netherlands (axt. 3.2.10 (5)}

and Portugal_{ggt. 254 (2)).

On the other nand the American Restatammht'(§'164 {2))
differs mqueély. ﬁncwledga or negligent ignorance 0of the
fraud by the othel party as such is irrelevant,f but avoidance
is excluued whe*e the other party "without reason to know
of the mlsrepresentafion either gives value ox relies ma-

'terially on the transaction.”™ In other words, avoidance
is passxb’e even if the other party did not know about
-gye third gersgn g,mlsrepresentatlon, uniess




‘the other Pa ty relied on the transaction. Héwev
this solut;o quitable? Why should the innoc“\
_contracting?p ty lose the henefit ‘of it vbarg
it has eyecﬁ :

_f‘e‘cOﬁtract, but not'fhereaf

- We'ﬁhérefgxegp;qposgbtdfretain'thefpreseg‘

8. Art, 11 of the UNIPROIT text provides:

A garty may avcld the contract when he

has been led to conclude the cantract Ly an
unjustlfiable, imminent and sarimus threat. "

-~ a) For'the definition of threats we Find the same division
of countries ab for frauds: the East Eurcopean Socialist countries
and Israel use gimilar formulas as art. 11: &DR § 13 (4):
."thrcat“'TISLael s. 17 (a): '“duress, force oxr threats ; CSSR
§ 27 {1)“§‘thféat causing justified anxlet;

b} Mast othe?acountrima give more detail€d rulﬂ - Some of

these describwithﬂ objects of a threat. a dia&dvantage to

rhe person’ or:fhe goods of the contractung pariy Gi a third
person (Nptherlknds art. 3.2.1lo (2) and ﬁeztugal art. 255

{(2)}); samzlarly Algeria art. 88 (2), except ?hat the third
person munt‘be close to the contracting par ty._,f= e

Thus
Algeria SPEle‘eB that the sex and age,'thg a :status
~and the bealth of the person threatened as W”ll askall

ot h,*s relau to the sgriousness of the




other circumstances must be taken . into account'ﬁart;‘ﬁﬁ Qarﬁﬁﬁli
The USA {(kestatement § 175 (1)) offer an alternative test

the victim must not have had any reasonabie aiternﬁtive.

It dous Huﬁ seem useful to enumerate the possible objects
of a threat., This is the less useful if Gecisg

attached £o hhe saricusness of a threat. Here rhe Mnerican

ive Wﬂlqh is

formula c*fers a . apecific and clear test which shauld be
a&opted for art. 11. ‘However, cne of the authors is of the
opinion that ;‘- both the present text and its amendment use
too cbjectivefa test: The shogk caused by a threat may blur
the 3udgment oF the person threatened 80O that he cannot see
the reaaandble alternative". The other author thinks that
it would be wronq to. introduce a subjeétive criterion because
this. ‘would: wnéau er the securitj of transactions, We mark
this dicagreemenf by insertlng the words "in his judgment“

-in brackets.

3“9 gdrty may avoid the contract when%ﬁe has
_fbe&n 1ed to conclude it by an unjustiflable
;tpté it which'£ in his judgmentAJ is so immlnent
ia &:ﬂﬂriaus as to leave him no reaqonable alte

inati\et
tries have also spevifiﬂd the un‘ust" or " itn
ter of & threat. Israel (s. 17;(b§) ‘and Portu-
:(3})'cla'ify ‘that a person 's “bona fide" {Israel)
anng :35r n cf yhe__normal“'exerCLoe of a right does not con-
;JSEiiute a?fhraat.‘ The American nestatement (§ 176 {1)) speci-

fies samefcases of " impropex"” threats: 4if either the threat

;d) Somu coun

itself or the threatened evil is a erime or a tort or a cri-
minal “tosccgtion; or the bad faith warning to brlng a civil



Ml

-~

process or to baeach a contract with the re¢ipient. on the
other hand, the CSSR {§ 27 (2)) declares unjustifiad a threat
which, although justiﬁied in itself, is intendeﬂ‘tafachieve_
an impzoper purpose., ' Lo

it aPFeaxs dasxmable to take 1nto account_thﬁ £ Hégpg_x
situaticns’ because they occur not infrequently i AX na! 7
nal trade.' We Lhezefora propose to aéﬁ the follcwinq phrase-

*In paxticular, a threat is u13ust1fied if the acﬁ or
omiggion with which the promisor has bean thxaateaed -
ig unxaﬁful in itself or, although lawful, it iﬂ Un-~
lawinl tc use it as a maans to obtain the pramise.

d} Since art ll, asg contraste& to art. 6 and lo, d@ﬁs not
mention the au?hov of the threat, it is irrelevant whether it
emanatee ¢rom fha chtracting party or a third perﬁﬁn. Recent

legislauimn doeg not so equate third persons withfthe contract-

ing. P&rtj-i_ﬂather, the same or similar criterja?az@'used as for

f?amiconmxfted by & third person (%ee art. lo par._z and on
this supra 7 'aub-" c). =

Algeria art. 59; CSSR § 27 (1) sent. 2;
 §§# § 13 (4): Iserael s. 17 {a); usther-
 f1§§d$ art, 3.2. lo (5}; usa Ras%abemewt
§ 175 {2). Only Portugal art. 256 is ia

:accaxd with art. 11. -

In spi t; 6Ft+his overw%elminq issen* we pVGPGEt to retain
the wros ant. "olunian cf art. 1l. It is basad on t} idea that
a threuw ‘a mare aggravating inroad on cuntractuQ* self-de-
termination than a frand., Avoidance of the contracz ‘because
of thx@a*kgra fhi“d person is jus stified even if *ha other con-
tracting party ;% ignorant and innocuous, since Lhe latter has
profitted ffdm €ha threat.

See now art. 6.



9. Ab've of unaqual bargaining power

Besides thfeat, abuse of unegual bhargaining powsr should
lead to thghavmidance of a contract. This is in accoxd-

ance with iﬁé law of several countriec.

s law the provision in the Civil Cede ob

I .
abuse'qzﬁ quAl bargazning puWer wWas anended in 197¢6.

§ 138 {2) of-the ‘Code nev provides that a contract is null
‘a party has abused the distress,:lnexpurlence,
of willpower of another

and void
poor éidqmun+ or considerable lack
person to :mcexve or to'be promiséd either for himself or

ffor Q“W”bOﬁy else ‘a perfornax ce which is out of prcportion
to the cmnsideratlon given or offered:.. A weak bargainlng
Lan iﬂ itself lS not quffiﬂient ‘to heold the contract

gTere must have been cne of the enum#ratpd “"weak-
are more numerous and w;ll 1nclude

~_posi*
void
nesses” o L‘cS&, however,
. WMOre @ltuutaon: of a weak bqrqaining power than befare the
| nL_;n 1976 {see. Palandt, %ererxiches Geﬂﬁf&bULh.

36 ed. Miinchen 1977, § 1“8 Anm. 4 p. 113}

amendms

Kommantary.:

trdcts may be ﬁeli unen;orreabl*
§=31 of the Con~

”nﬁeragﬁqﬁiﬁ law
if *»vy wrle %a&e under undue influence,
as amendea in 1875, pxovides that if a party
ﬁVaﬂtage of the grave economic or PEbeﬂal aiffi-
‘  ' insight, _improvidence or dependency of
aon to obt&in,cr stipulate a perfozmance which
ug dispropoftlon to’ the c0n51derat10n glven or

r'fer which no considezatien is given or promised,
e binding

trac:‘ag:;

promised o

then &Eeﬁ voﬂzse or the performawce shall not b
¢a1ng, Aftaler pg foxmuerﬁf tens
ﬂ.T e scope

upen the wgak party (see U
omrSde, 3 ed. Copenhagen 1950, § 16 p. 146 Ef.

.



in 1975 o

In English law a prov131on made under undue 1nfluence
has been held invalid in equity if the bargdln was uncon-
scionable _'Undue influence has been descrlbed ‘a5 "some
unfair.an: improper conduct from a person bw which he has
exerted. a
‘that persr Hfrom exercising an 1ndependent judgment" see

' fFry v. L né (1888) 4o Ch.D. 312 322,

‘influence over another person whxch prevents

terms which are very unfair or ‘which transfer property for
- a cansideratlon which is grossly inadequate, when his bar-
-galning power is grievously 1mpaired by reason;of his own

'coupled with undus 1nfluence or pressure broug1§:
on him’ by or for the benefit of the othexr”, see Lloyds Bank

Bundz 11975 Q.B. 326, Chltty (*Atlyah) no. 458

) The'courts of the Unlted States also apply the Engllsh

doctrine of undue influence. There is a stronger tendency
in Americaithan in England to set aside or modlfy contracts
in cases '

"great dlsparity of mental abllity 1n contract-

‘ing a barg in? and abuse of another person’ s dlstress (see
Corbin. on ontracts I (Minnesota 1963) § 128).:.J,.:_




H { lﬂ'é@’likm

5 2.302 of the American Urif@rm Comswirdial ﬁﬁﬁ '¢@§$
_which:apglies to sales makes it possible for the courts €5

refuse enforcement of contracts or contract clauses which

We e ionable at the time they were mmﬂﬂ cr to limit

Thair rio, | RS wuder e Db T e =*a¢' w1 "“the moral &€

se inm&-ﬁﬁmmunit; into hhe law of eommercial transactidﬁS“,
{see Jones v. Star Credit Corp., 59 Misc. 2d 189, 298 N.Y.
24 264. - Anderuon, Uniform Conmercial Code, 2. ed. 18970
~.(p. 3%0) thh Supplement 1978, see also Unlform Commercial
'COde,-Official'Text, 1972, p. £2),.has been*used to strike
down contracts in which the cost-price alsparity was 20
:excc:51vely biqh that 1t "shocked the conscience of the
'ln all the cases known it was obvious from the

"-ceur“"‘ 2
facis that +he buyer had been in an lnferior bargalning

 po;1tio1

Art. éorof the Alg;;ian Civil Code of 1975 provides
that dt the rvequest of a party the judge may VOJd a con-
- ‘ trqct oI rednce Kis obligations if they are arosqu dig~
prupﬂ*tfonate +o the advantage which he derlves from the
contrwct 01 to the obligations of the other partj, and
':Vhown that he was explolted by the other party

.1 18 of the Israel Contracts Law (General Part) 1973
 aga1s thh extortion: Where a party has ‘entered into

1*
a Mvﬂtract in conseguence of the other paxty ov a person
acting Qn his behalf, taking advantage of his distress,

L.

mental or physical weakness ox inexperience, and the terms

Talhe



lagé1 g ﬁh&ﬁ to tha ather.

_ E@pﬁﬂiﬁnye 15 manticned in Danmaxk 'H@tﬁﬁrlanda an& Israei
.ané in. the Common Law., Economic aiﬁtressfa“d urgent meeds
ars’ f@unﬁ in West Gax many, aerﬂark, ﬁe*nérla&ds,_tarael &nd
in thewuammon Law, all of which alse list iqnaranca and lack
.of bargaiﬁing skill. Imprmviéence we Fiud i 'tha laws of -
Algsris ﬂeghﬁrlaﬁ&a and Denmark; German Code mantié

£in§ it appro—F
'a certain cases

rpriaﬁe ﬁ'lxﬁit the agplicatian of the fu

ness. They are to be found in t%a '&ier parson's cri-

of w?a

tiCﬂargth&tiQn“ ge ganﬂwnve, economic iiat aés a2nd urgant
a&ads, mnd in his lack of psrsonal cvp%billties" improvidence

.1gnﬂxance, in¢wparxenae and lack of naruaining skill, ¥H= ﬁg




eneral rule on abuse of c11c1mvtances. Tt

not favcur-a
should, for example, still be possible %o v@il oneaell

of an - eveniu“rﬁasolably - advantageous market s;tuatlun.

on the other hand, we have not included mental derange-
Israel and Ne rlands laws.’ A mental dis-

ment as have the
ability sheuld be treated as an incapacii;, and the conso-
quence; it Lﬁ cubmitted, may be invalidity nf .the cont:

even in uaSB% ‘where there was no dbusm and no unrﬁquan

dlseth=ibr;um. such rules should be e%taulwshe& by a

person’s pwrsonxl 1aw, and they should be 0¢sarved in cther

~countxneamﬁmer,ae rules of private lnt&lﬁdtlonal law

In aZCGrGaHC“ w;tn the +ecen+ rules in countries‘such
JaS'Isr“ml an the Wetherlands and in contrast to the more
_-tradlflunal rule followed in most countries, we re_ard aveid-
“ance, aﬁd no* voidness, as the proper sancaxon.-'ln our view,

abuse o©f un squal bargaining power should nat be treated dif-

fereﬂtfv'trﬁm threat.

SRR Darty may avoid a contyact when the otheyx
S party has taken advantage of his dependence,

£

-economlc distress or urqent needs, Qr of his

,make the contrdnt as a whole unreaeonably ad-

:vantageous for ‘the other party and unreason-
lv u1sad"antageous for him." (See now art. 7).

Th;s rula permits a party to avoid a contract in cages

party has abused an unegual bargdtnxna power

where thgigtne




ngainﬂh

‘in cases"of abuse of the Lircumstancesfmﬂ s

act as su:h, and not one or more of its

im to beqjudﬁpd when the advantage a*ﬁ dzsa‘véﬁtaqe are to

be assassed. The contract must be J«t% unraaﬁunably dis-
ddvan+ gaou& for one and unreasonably a&vaug gvous for +ne
ofher pax If a party abuses the cther-ﬂﬁrtj s dependence
to sell h;m rare goods for a price which is low but not un-
reasonable, thr contract cannot be avoxded under the provision
alt hougn it might confer an unreasonably greai advantage upon
the buyer. And if a person in distress se is goods for an
unrearonably 1ow price the. provision is. net ammlicable if
the. purchasex ‘derives no great advantage f;om“the bargain.

If the. bargaxn is unconscionable it may also_éL covered by

the rule on uuﬁonscionability, to be pr&poseé51nfra no., lo,

30) /Unconscionable disequilibrium

"it possible -r

There is 1 has always been, a nead to makp
therqqngﬁs to police e pligttly’the contract .or the contract

are unconscionable., In m4ny ca;atxies such

as been accomplished by adverse

Dy maniuulation of the rules. Ofu'

fhe QOHtrdCt




Several legal systems show more cor less clearly a ten-
dency in this direction.

t

neh Civil Code has po general rule m\i fr invali-

ract 2y {seo

dates Wﬂ:ﬂnﬁnlorkh$p contracts or oopiract CJH\ 4

Ferid, uia J*LHLﬁwlsciw lVLieru ; Einchen 1371, 2OELE,

e oA r————

p. 429}, HmwereA,

the French courts have held contracts
for sale of ggods invalid for lack of cause in accordance
with art. 1131 of the Civil Code if the price was scanda-
clously 1nw (derlsOLIe)-(See'Planiol F Ripert,vTraité‘pratiqﬁe

. de droit’ c1v11 franvalu VII, Obligations, 2. ed. Paris 1952,

:-p. 262).:, his rale may also apply to other contract

Unﬁﬁ? %fl38 pm . 1 of the West Gexman Civ;l Code contracts

and othﬂ“'lchl acts which are against the generally accepted
(see waXHPlanckwlnziitut fiix

moral “ﬁnnamrcs arc rull and void.

P;1v1t1 zhit, Dla matecrielle
14?).

u“l&fﬁL cnes unﬂ internationales
Fﬁltlc b t voﬁ hau{vﬁ;tlagen T, BMVIlanLblngan 1968, ».

. § 242 c;;l
—Obligaﬁigﬂ'fH_ aCcordance with the requlrewents of good falth.

These ruféJ ‘been considersed by the Germaﬁiédﬂrts as le-
gal stan’? 4?65 ot broad application and they Pgﬁé"both been
| shen s struck down uncenJCLOnahlé contracts
1éLses (sep Somrgel ql@bert (- Knopp), Biirger-
ed. Stuttgart 1%67,_§ 242 Anm. 97).

groqs value-price dlsparlty, be

“lew price, will beighffJCJan to

under § 138 par. 1 {see Soeryel-

have a anirac = i de

'Sieberﬁ*gmhefernehi) § 138 Anm. 42). . Howaver, those legal

8
standanirds and . és spe § 242 are applied in accordance

1 norms of each epoch. In the 18708

c
with tﬁﬁ:}“QVKl ing wor



§ 33 ;of the Danish Contract Act i3 a general clause (see’

gggLnu, A£tal»L Di formuerettens omrgﬂﬁ, S‘fﬂu, Fopeﬂhdgen
1050, § l& . 169). It preovides that an aLt which should

'otngralqp be considered valid is not bnkorceabla when owing #
to clrcumshaqces which were present. at the ime of the making;ﬁ
of the'act, it would be contrary to ganelally arcepted con-
cepts o onesty and Fairness to enforce with knowledge

'ch&mstances, and the person who /ir kes the act
§ Contract Act should meet this; eﬁ” Tt provides-
kQ’ LY AL contrzrt may be set aside wholly or:in part if ‘it is
uqknaana%.w o wconbtrary to Ioneat ccud“ct O. enforce it.
hlS_qlaghdle 23 t¢ other legal acts.
: (2) - In making such a decision regard mus t bg had to the
CLITE

mstances prevailing at the making of.fhe}contraht to
Coand to aLbsequenL circumstances.

ase law on the application of S?BSfﬂés not vet
Leen repor ; Japplication

of thé d§étrine of unﬂonoclonablllty in Dpnmar' It seems

valuﬂ~pr1ce discrep &ncy is ﬂhochlng to ronsclﬂnce of the
juaqg, gog

Ugeskrift for ?etSVaeacn 1977,
. 798, : :




In 1976 .§ 36 of the Swedish Contract Act was similavly

‘shanged.

(% lS aouuiFul whether the Tnc;lun courts. h111 selt asidea

or mbdi¢y,a ”u“galﬁ merely brcause of an unoonscl ionable dis-

equ1}1wwlumr, However, recent legislation in the United Ring-

dom has shown considerable Interest in avesding unfair con-

tractsg. Thus saveral exempiion clavzes ave invaiid under

the Uniaiy C sryact Terms Act 1977 unless tney satisfy the
requirement of reasonableness: in consumer contracts some

are invaliﬂ rnr se. The american dogirine of ynoonscionabi-

Frla

lity ig kno“ﬂ_in anldnd and recorded in an anLssh text

 book isme.Ch“qhare & Fifoot, Law of Contract, 9. ed. London

1976, ‘;; 288, citing Dawson, 45 Mich. L.R. 253).  Although
+he juig e of anlend are known for their lncepmﬁuanae of

the legislator’s policies and of fvreljz'doctrlnes sone

judges like. Lord Denning seem to show concarn for contractual

fairness.

To an’ ¢nxi&a@1ng extent the ceurts of the United States

Gper‘ a’&lt & genevral plln”'ple according to which uncon-

scion 1919 LOLT -acts are unenforceable. Thus, in one casc

a Feﬁvrﬁ“ﬁm?“vi% Court denied specific performance of a

contract watq was "too harsh a bargain and too onesided an
htitle the plaintiff to relief in a court of

Qoe Campbell Soup Co. v. Wentz '172 F.2d 8o

'fThe doctrlne of unconSCLonablllty was used

dgrenlvnt o

conscienc

: 7éagip1n;Henn1ngsen V. B]oomfleld Wotorq Ino.,
in.-l962). § 2~302 of that Voae has probably

se, see 1rlcumaﬂ, Int.BEnc.of Comparatlve Liaw,

incréaged-

Vol. VII, Gh. 3, p. 19-21.




8r_any: clause.
Cof the won~.”
tract

2y 5o limit the a

s ko avoid any

pl*casion of - any ungon501onable claus
'.uncon5¢10nuble vesult '

'The rul@ only applies to the sale of g@ods. Howevér,'
the RestatemenL 2d of Contracts 1980 §1208.has made the pri

_ ‘stated in gce § 2. 302 into a qenerailstandard using
-almost Lhe same wordlng as the UCC.

The dlngLenbes between the aystem'

ted are not gre

'?valuﬂ-prLrL dlsnar1ty or some other lement whlch upT

sets‘the equillbrium of the gﬂrformance'a

fornance is, even if it is conqlderabl

nd;the counter per

ns ufflclent for

refusing ‘the enfore ement of a contlact Oﬁly if the dlsequ

librlum is of surh a size that it shocks the conscience of

the court, uerman American, and qLandinam'

an courts may ap
and 50 wil! the

. : ‘ cther countries
-?gégiggt pél;ceéuncOﬁsnk le contracts and cont 3ct clauses by
LA ' Nﬁy of_acvert t&chniqpas such as adverse COons truction of
ianguaqe shau]a he replaced by a rule cnabging the court

3 ]?ropo 1l
P A party may avoid or have revised:a contract if
' ‘at tha time of the making of the contract there




et T pCEery

: L
it e PYRE

'_stxatlon

are an uncon501onable disparity be*ween the obli-~
GdLlOnS of the ‘parties or other unconscxo“able con=-

-,trart clauscs which grossly upset the Copt+dCtJui

eguilibrium, " .{see now.art. 8)

A5 th# ferm “"vnconscionable” denotes, the'requirements
for thn,uigjzcatxor of the pule are too be strict, The rule

at introducing the concept of “cont'actual

'Just cal lnto each Pontract-_ The porm1551blu extent of

'the ézvequlllLrlum would be larg@r than under F

Thn contxactual equxllbrlum Wlll haVP to be- gross 1y unset
and the unfalrness so great that it will shock the conscience

‘of the.court.__“_

N

The unc0n5010nab111tyf mist exist at the time when the

_contract 1s'made. A contract or a contract cl&ﬂse which,
'though noL_qnbon501ondble when made, has become so after-

r-wards maf'be rev1 eﬂ or set aSldC under the! rule on fru-

£

1mprev1910n ' Wegfall der Geschaftsgrundlage)

tleated 1n chapter X on. breach of ﬁontract.;

' relating to abuse of an’ unegual




various  fc

within three months. In the Netherlands (ar

'eperformed Mts promise. Otherwise,_as in the GDR! the hotice
only becomes effective if the other party does not ohgect,(

the party relying on it knew of"itQT.

N 3. In the case of threat, the notice must
“be given promptly, with due ragard to the
circumstances, after the th:eat has ceased. "

he form of: avoidance, art. 12 par
xpress notice to the other partg
20) and apparently also the CSS

megeiy_re+
Expressly so

(§ 14 (2}) 1.0
the avoidance is regarded as agreed; bhut if' here is an
objecticn}?the party wishing to avoid must'bring_action

3.2. 14 (2)),

a simple notice suffices if the avoiding party has not yet




but no tlme 11m1t has been flxed for the objectlon, oY
for the actlcn for av01dance “which. then bpcomes necessa;y
{art. 3.2.1J {2)).

New Zem*uﬂc (spe S5. 6*?}{ ?Grtugal (;ﬁa arl. 2&7) and

Rodlerﬁ_{“9$3 B. lb, 23) always_requixe,an act1on, following

the Roﬁﬁnic-traqltlon.

In =ubﬁtand,, these varlous apnroacheg are less diverging.

- thdn app@axs at rlrst 51ght.* Ail agree in essenhm that no

action is nec&s 3ary if the o*nar partg agree 5, ox at lcast

. fails to objeat, to the avomdaAbL. The only aevxatlcn is

k‘ln the GDR becquse it setsra time timit of one.month for

:maklng the objectlon."acertalnly, such a- tlme llmlt helps.

'§to clarlfy the situationv> Hnder:the -general approach cf
the drafb whlcniallows avoidance only when the other party:
‘is in someiwaj inpl 1cated in the av0101ng party s defective

_conuent 1tuvéoms also equ1tab’ to charge him w;th the burden

;ﬁ;f‘.ﬂ of. objcctlon and of a'time’ 11m1t L01 it On the other hand,
. ':a tlme llm*twlmports a rlgld¢tv whlﬁn 6oua not seam Wdrranted %

here. If:tﬂegather party does not agree W1Lh the aVQldaﬂbe; |
| e will dd
S it. Anyﬁunr

o) _tu:bwn 1ntercs£ cbibcp as qu1ckly as poasvblo to

»Lsoﬁable delay VPelhap° motlvated by: pecuLaflVb

reasonq,“wouLd probably be rEgardod as an implied agreement,

We therefore do not

1d ﬂnly be justlfled i '

But certalnly therc ara alao unjustliacd
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 ob1ivion pro

the validit offthe:“'

natice of avcidanca._

The only question that remains is whether the guidelines .
of practical acting set out above need to be Iaid down ex-
presaly. We do not think 80.

1

b} One of the authors thinks that an expreas avoidance would
be inappropriate vis~d-vis that contracting party*who ‘has
committed a fraud, made a threat or abused an. unequal bargain~-
ing power. : : ‘

A person }hculd not be’ parmitted to reap the fruits of

a tortious act ox ﬁ crime just because his. co~contractant

did not give notice in time. And- a. party should not be held

to the contract thained by fraud, threat or usury ‘when under the
raw applicable to the tort or the criminal offence involved

his co-contractant may s5till be sentenced to pay damages or

to go to jail.

If 4. is doubtful whether the cther party 8 aot was un-
lawful the'agqtieved party will, as time passes,_f&ce the
growing insufficiency of evidence, and this shoﬁid encourage
him to raise the issue in time.,  In other. words; for the
clear cases ‘there should be no time limit for évoiding the
contract, éxc pt those provided in the statutes o limitation,
for the ﬁcub' ul cases the fading evidence whicn,time and
;ces will automatically set a timeqlimit.




Expreséwnmticefof avoidance should only be dem&ﬁded in
case of'migt&ké‘and anconscionability and in the cases of
fraud,thregt_gr abuses of unequal bargaining power not

sxercised by, and unknown to, the other party..

The othar aﬂtxof is of the cpinion that in the -inter-
est of cle 3 and ¢oth oecufl*” an'express ﬂ?ti o of avoi-
dance”shﬁdlﬁ be H‘mﬁﬂltd in dl] ihstances Gf kéf>0* v oone
sent. ﬁnuze axe many casns “in wnieh it is dea 1btful whether

a fraud hds bee ”Oﬂmitted or mere pu;flrg; hhetﬁnr there
was a duty of dlsclosure or not; or whether some thruat
_wWas unjustlfled or not. In all of these f;lnqe Jtuatlonm _
?it is relevant to know whether the paxrty adverscly affected

ltS own judgment suffered or not. The necessxt; oF

‘has in
_hoticéf SO’forestallb attempto by. the, affected ﬂarty to spe-
Lculate agdlnat future unfavourable movements of *he market

3and’to 1nvone a threat only after, the marmet hdS Lahen an

unfavourablu turn. This author wuu¢d malntaln the, present

ak

rext, :haleas thﬂ oLher propoqeq an alterna+1ve teyt,, see

Avculdln, to art. ll paa._2 and 3, nOtlLC of avoxdance

must be glvmnm¥promptly, w;th due rcgard to. Lhﬁ gircumstances ..

The GDR- (§‘- 14)

aets the -sane. rbquirement. Most other recent

pﬂEZYGar in

s 3.2,
flve
16, 24);




“upon the valid;qy of the contract,

IO MR
F UL Lruswinite

G b el ot

2

.centrlbuted to the ﬁelay,

- par. 2 and 3,

L Zmila i

t“ﬁ [

nat ‘even be laf _to the other party to provoke an early”ﬂ

decision on avoidance. The initiative for prompt aﬁoidance

should be left ta the party who is entitled to avoid.

On the othew,hand, Czechoslovakia and the Netherlands
(fox a natice_o* avoidance as contrasted to an action} do not
-provide for . anyh‘ime limit, which in the view of'one of the

‘:authors produce uncertainty.r

whether its
and whether the one o

parﬁy has ‘aultilv produced the ground for avoidanc'lf We think
that the requirement of a prompt“ notice is ind“ed ‘oo rigid.

We therefore propose to replace it by the test of;a"reasonable
time™, o | SRR

d}  For technlcal reasons of drafting, we suggeqtftoﬁcombine

fjfolzows-




See

e)

"2.'_ihe notice must be given within a reasonable

time, with due regard to the circumstances

thoe case of fraud. or unconzciona-

i

)
bility, after the ' knew~o£ it

b} din the case of threat or
bargaining power the avoiding ycrty has

L}

become capable of acvting freely.’

now art. 1i3.

Thefalternative proposal:

“In cas e of mlstakc and unconscuxﬂblllty and in the
:Cases Of fraud threat or abuse of unequal barqalnlng

“power, not exercised by, and unknown to, the cther

;:art av01dance of. the contract must be given by
¥ 4

Eis

noLlc¢ to the other party within reasonablﬂ time.’

(SéefalternatiVe art. 13}

Art.”13 of the UNIDROIT text provides:

any notice of

iF it

I
. avoidance shall only be effective

In case of mistake,

”reaches;the cther party promptly.

"2) shall only
Vbe'effectlve 1f ‘it rpaches the3other party

In any event, the notlcc




'.crlmlnal p OCCCUthQ and for artlon in tort

absoluteftlme llmits for the notlce of avoidance of two and

five years; respectlvely.

Some countrles, such as Israel, the Netherlands, and th'

USA, do not have any preclusive perlod“ of tlme,. However, it

‘seens preferable to fix some point in lee‘after which the
-,valldlty of the contract can no longer become”subject to
doubt. o |

Soﬁe Cduntries fix-'a uniferm time limi';for all grounds

of av01dance. This tlme limit varies frometwofyears in the
GDR (§ 14 (3}) up to 15 years in Algerla (art
internatlonal trade the shorter period of two:years would

For

n general be preferable. It should-be retained

Howéver, fraud and threaL are evil

pr;atejiv*get atahutory llmltatlons in rules WHLCh are 1ntended

become" lines and not statutes. Whnn not incorpoxated or co-

ordlnatcj thh other provisions in the ndtlonal leglslatlons suc]

time ¢1m1ts ma} ceme in conflict with natlonal tlme limits set f(
It might therefore
'preferable to leave the time limits to the n_tlonal law appllcab1




4a) Th@“Nethﬁrlands {art.(3.2.17a) and Portudal (for un-

perforwed contvactug,art 287 (2))allow to anOkQ avoidance
at any tlme ln the form of a procedural ObJCCLlOH to an

action wbic“ is based upon the wvoldable declaration. But
it-is_dlf*Lcu1L to see why a notice of aveidance should

be diéyﬂnbﬁﬂ w;th;_ ctherwise the validity of the transaction

may be put:in doubt dﬁxing an unlimited poeriod of time, and

desirable.

2, -

L

2]

ot

this does not 56

€) We conclude thaﬁTart, 13 should be retained subject tao the
}

modification proposed supra sub sce now art, 14.

-

tnne Jimits are

713; Arﬁ,-lﬁ c¢f the UNIDROIT text provides:

e 1.'Notice of avoidance shall take effect
retroactlvely, subject to any rights of third

axtles.

34.,Tne partlea may recover: whateuel they

have supglled oxr paid in aucordance w1th the

provisions of the appllcable law.hgy

3, where a party avoids a contract for
Juistake, fraud ox threat, he mav clalm damages

aucordlng to the appllcable law.‘-

xelevantqclrcumrtances, 1ncludlnq the conduct

R

ot each party leading to the mzsLake.";f o




- of the'éon ract in any party,
,upon such terms and conditions as the court hinks f£it.
a:This uniimited judicial discretion is incomp'tihle with
?the system ofiextra-judicial avoidance adopf d

'concelved ir
.parties_from calculating the possible outcome o

&) And%he

_changeé thaﬁ?avoidanae would be inequitable (USA) or if

Sect.

- and any orde*nmayfbe made

=re. But

oad discretionary
flcourts as
xevents the
‘litigation.

even for cases of a court intervention such‘
powers. are hardly compatible with the functi
the Civil Law countries. it al

We cannot

scommend this solution.

3. 2 l?b) and in tﬁﬂ usa (Restatmment § 381 {2) sent. 2). These
countries fn effect, preclude avoldance if the'contract has
' __erformed o¥ the circumstances have

_ftherwise so

the effact_;of a contract that have already realised can be
redone onlyt ith difficulties (the Netherlands) Undexr these
circumstances, avoidance is excluded in the USA ;while in the
Netherlandsja 3udge may exclude or limit. the nullity of the




“In the USA, a further condition. is the adequacy

contrdét; ¢
of ccmpenqatimn by damages, in the Netherlans, the judge

compensatory pavment to the party
The American

is- emnoweled to order a

who mwu1d PdVP been entitled o avoidance.
ial dec]axatlon of

eolution La patternud_upmx;nrwtraqua1
shile the Dutch solution must rely on court

avoidance, °
1ﬁfervﬂu‘f n.  The clroumstances ervisaged by the two Provi
Lo be extremns ones which will only rarely R sTolet b u

sions qppenw
seful to give prescriptions

o 1t does nobt seem possible or 1
R for Lhem-in an internaticonal regulation. The sclution Gf

cases must be left to general hardship clauses

such extrene
;“whlch eveny nationals -legal:system. contains and which also

qan 3n+eﬁnak10nal reglme will have to offers

 d}? tne woxd*ng of art. 14 (1) is not quite fortunate since

it xelles on the notlce of avoidance only w1thout taking

unt p0851ble llt:gatloﬂ about its leldlty,
He there£01

'-,into acco it

-also leaxes open Lna f&tb of the contract.

§ prooesesthe follow;ng new version: L

'f“lfiii“%he other party does not iject to the notice
lof'aﬁoidance or if it is otherwise establlghen that

the avozdance is effective, the contract is avoided

1M

3 reLroacblaely, subject to any rights of thlrd parties.

The otheriautnor preferq the UNIDROIT
:ent enactments deal thh partlal lnvalldlty in
hce.in part " Where only

lldlty only
8 charac—

text.

'would not

ts” or the surroundlng c1rcumstances
ria

concluded thhout the affected portion (hlge
Thesc rules apply

CSSR § 29- Portuqal art. 292).

also ﬁoﬂcases of partial'aVOLdance.




T a. et ce e LAk

of real estate had assumed ‘that 12 homes could
- the estate, whereas in fact due to building re rictions,
- only eight could be erected. The Tribunal held"that a part

tract would be completely volided.

the defect or the whole contract.f The USA (
§ 383), on the other _hand, limit partial avoid ﬁ'e to cases

"where one or more corresponding pairs of part perfoxmances

have been fully performed by one or both parties.l In this
case, the IESt of the contract can - be avoiaed; S

An illustﬁﬂion of a (possible) part avoidance is furnished
by a recent decision of the Swiss Federal. Tribunal (7 July
1970, BCE. 96;11 lol). Vendor and purchaser of several parcels

avoidance ofﬁthe contract is possible if the partiés, had
they known the true situation, would have contracted on the
basis that eight homes could be built; atherw;se_the con«

All these various rules relate to severable contxacts.
The possibility of rﬁstrictlng avoidance to certain terms

_of an unseverable contract will usually destrcf the balance

between the partiec' obligations under the cantract and is

 therefore 1nadmlssible.

The wording of a rule dealing with part avoidance should
make it clear ‘that there -is a presumption for an unseverable
contract, because this would seem to accord best with practi-
cal experience. Therefore that party who is iqtg:ested in




e St i -A,,‘__.“_‘,-wﬁ“

avo;dance to a severable portion and in main-
the severa-

limiting
“taining the rest of the contract, st prove

bility of the contract.

it is proposed to deal now exXpressiy with part avoidance,

as follows:

i If the ground of avoldance affects only par
uf a sev¢rd sle contract, avolgance is limited to

thq part of the contract if, giving dué éonéidgration
'tQ_all circumstances of the case, it is réésonable_to

'upholé the contract.“

ThlS new rule should be 1nsert@d as & separate paragraph

'"ev1sed version of art. 14 {1).  See now art{ 15.

after thef‘
4 of art.kl4 should Form new prov1510ns.

Pres nt gar. 2 %

fi ﬁrt' 14 (23 pr0v1des that.the parties may recover what-—
evey tbey supplxed oY paid.in accorgdance Wlth the’ provisions.
This pr1n01ple is conflrmpd by recent

of *hefappllcable.law.-
Portugal art,

leglglat;on,(Algerwa art. le3 (1); Israel S. 21
289 (1) USA Restatement §§ 376, 384). '

-

art‘ 14 {2) should be redrafted for saveral

'¥"Hdwéﬁér,
SONE. 1 - one must now also rake 1nto account the
Second thefprOV151on should

t;be repldced

;one nay COﬂSldcr ‘whether that

gqiven here or whether rcfelence'should be #adé to
e to be es tabllshed for the return
31on of a contract.

whlch w111 hav

latter solutlon would seem to be the more rational

soluti On. proposal:



avolded,

g}_ In accardance with art. 14 (3), the party avoiding a con—'”
tract may ‘demand damages. in some countries.  Causation of L
&ﬂfact hyithe other party, but not its fauit fis required for :
such aﬁ action in the CSSR {§§ 37, 251) . ;‘kodiéxa (nos. 9, 18,
26) probably demands ‘causation and fault by the other party
since he refers to the: genaral rules on délictual 1iability.
The GDR“(§ 15 (2)) limits a claim for damage' to casea of
&xéhé and threat eince these are also tort

In the light of these various national rnlas 1t should be
rade cle ) that the party entitled to avdid thé contract may
only demand damages if the other party has negiigently caused
the mistake or has committed a fraud or m@de a'threat.

h) |The elationship between damagea and i‘ance should |
Ty agecified. E&mages may be clalmed either ,n addition to,

Froposal:

oz 1nstead of, avcidance.

" : %ﬁeICOntraét
;may in addition to,. orx in lieu of, avoidance demand
r;d&mages if the other party has negligentiy caused

- 'the mistake, has ‘committed a fraund, mad; threat or
 féhused an unequal bargaining power.”

now rt 17.




i} As 1n tho case of the present art. 14.(2),-it is doubt-

ful whether, in defining the c¢laim for damages, the reference '
to the dmpllcabla law™ mey remain. This doponds upon Lwo '
qu91L10us as to the:scope of the planned';eguiahlcn, 1t

15 aasunod that thl% will not cover torte, =0 that a delictud

bas;s-oxﬁg clalm for damages would not hm' cgulated. In some

gountries, tlaims arising from the process of contracting

are-regarﬁed as of a special contractual nature. pven Af
this gual ification as such is not adopredy the inptimata
connaction of claims for "culpa in contranendo” with the

con%racting process would militate in favour of adopting
dppvoprz te-rules. aAlthough the present text of ch. 1
goeﬂ not yeL contain a relevant provisi on;_one cught to

',CQnSldeTnlts

As to the rules governlng the claim for damages, we shall

ther>f0re pxopose WO ; alternatlvp versions see infra 3j).

i) Thefrulé of art?;lé;&&)uhﬂé heen confirmed in essence
in the GDR’ (8§ 15 (3))..elt aldows the other party a claim
for- rexmburcément of itg.expenses auaant thﬂ mistaken party,
exrupt 1£ the. clalmant knew ©r ouynt- to hdve ‘known the

ﬁxstak f A cowparahle rule amountlng,houevwrw to the granting

Jn the da=c1rtson of the court, haahd;bo peen adopte

x

of damqgcu_
ln Israel,Asap”s. 14 (b) bcnt. Z.f

PO A A G TR ST £

paragl



See now axt. 17.

e irt: 15 of the UNIDROIT text provides

* 1, If the: co-contractant o  mistaken
party_adeclares himself willing to perform
the contract as it waa understoodﬂﬁf‘the
mistaken party, the contract sh i'be con-
- gidered to have f'_ 8
understood it. . He must make‘such‘a declaration
promptly aftex having been infdrmed of the
manner in which the mistaken?‘aréy had under-
stocod the contract.

'3

e

2. If such a declaration is made, the mis—
taken party shall thereupon lose his right to
avoid . the contract and any other remedy. Any
declaration already made by him with a view to
avoiding the contract on the’ grcund of mistake
shall be ineffective.”

-

Cﬂve:al recent enactments have adopted the rule of
_i 3_1). Algeria art. 85% Igrael s. 14 3
i.i55 art. 6.5.2.12a (1); see also Portugal art. 248 for
a spédiéi case of mistake.




1Y For good reason, these countries have pléced their
rovisions 1nto the context of thelir rules on mistake
'atherfshmn_at.the:end of the provisions on defects of

-onseht., :f rotained, the present art. 15 should there-

e

ore bs insert:d after the new version of art. ¥; sec

ow arit. 12,

} While one author wishes to ratain zrt. 15 with the
-lopw:w* =v?*dﬁent, the other author ”isbﬂs'to r@piace it by
n altvrndtlve prov15io on revision of the- contract cover=

ng aJL the klxds of defcctlve consent and: unconscrmabillty R

In Lhe V1ew of thlS author both axt 15 of the UNIDROIT

axt aﬁd the amended verqlon are too absolute and aL the same

“ime . toe narxow ' They are too absolute becau a mistake caused
¥y one' party muy dlsrﬁpt ‘the mutual confldence which in many
"a necessary requxrement for the functlonlng of

-t FiT i

he’ relationsth. In such casés *hﬁ co~contractant of the

Pt :',!r‘."i'

They are too” harrow bccause thﬁ only permjt tho perqon

w0 was nat in mlstaie to'

xrty qhould al 78 1n450mﬂ

aer{r‘And suchiw

[ e NN

fpnheglcaseﬁ

'};};’ ,
Flblﬁ;j

-Gw Py

1' RN !. f.*“'f"":nh i
1t w111 not

duresv'or bj abusm of

i tNad




cases of mistake and unconscionability it may often be mora'

reaacnabre and realistic to revise the contract than to a-
. In many of these cases the avoidance of the con-

tract #ill'not meet the interests of the parties‘ This is

' rovided in the

“g entitled to

clearly seen in the law of sales where, as
present UNIDRDIT text art. 9, thP buyer is

rice. This and
ediea should also be available in.ca es of duress,
and unconsciona~-

use of unequal hargaining power,
For example: A person having bought and built in _
his house crossbeams which were frauéulently'represented by
the seller to have come from a medieval monastry should be
allowed . to keep them at a reduced price. Fu)thermore, se-
veraliof hése legal systems which have intro ﬁced the doctrine
of unéonscionability have given the court he power of re—
vising instead of avoiding the contrart,_see the Danish and
Swedish Contract Act § 36, the Finnish Con : @i Protecti0n
Act (20" January 1978, no. 38) Chapter 4, § 1, :

- rican UCC. § 2. 302. The American doctrine of mistake also
allows. the court to rectify the contract (aee”W1lliston,
Contracté; rev. ed. s. 1544). This is also passible in
English equity {see Treitel, Law of Ccntraet, 5. ed. 1979,
p. 222 ff }




Proposal:

"1 Wnﬂtead of av01danco the contract m33 ‘be revised
in ordﬁv to bring it in accordance with wnat wWas un-
der stood by a mistaken or deceited party or te avoeid

ary unrcasonable or uncanscionable result.

2 Aiticlesrll, 13, 16, 17 and 18 also'apply to

e
RSN

fclaims-Fﬁr revision of the contract." (see art. 1z

altern&tive};

. Thas prwv191on w1ll .at the requeqt of one: ofthe parties
 91v4 the cour+ tne power +o enforce Lhe conilact as it was
fund=rsreod by tbe mistaken ox d“CQlteQ party. .Thus. the court
may order a qeller who has fraudulently induced - the buyer
to puvcnaée a gold-ingot represe enting it to be 24-carat
18~carat to deliver a 24-carat gold=-

whe reas ¢n fabt it was
incot . The tourt will also have it in its power to enforce

tly. contvdct without one or more unconSCLOnable clauges and

to revise th@ cAauqes of the contract. r"hu,,, a bcrro*ﬁr
of money hav1nu been exposed tO usury may demand;a reduction
0i the bhtUrLthaLe 1nter s+ and the omission-of a clause '

the loan”conpract prov1dinq fox c0ﬂpound 1nterest

iﬁe'ﬁNIdeITitéxtWﬁrovidésé‘

'm. of. the conclu51on of thc contract shall

not affect the valldlty of the contract 'nor

shall lt permlt its av01dance for mwstake.

f2.f “The. same rule shall apply in - the case
of a sale of goods that do not belong to the

i seller.”




, sgible at
the time of contracting- Algeria art. 93 CSSR‘§ 28;
GDR § 12 (1); 1in essence also, although with=certain
attenuations, Portugal art. 401

It is more difficult to offer illuatrations for the
contrary‘¢pinion because this is not usually expresaly
spelt. out by legislation. However; both the Netherlands
and the USA have adopted this view. .




e b i . e AR

Netherlands:s Hartkamp, Compendium van het

vermogensrecht volgens het Nieuwe Burgexr-—
1ij¥% Wetboek (1977) nos. 276, 265. USA:

see Restatemant § 256.

Loy amond the main rule of

b) On .art. 16 (2} the guesgtion may bo asked whether tnis rui
should hot’now be divorced from the backgrouad of the sale

- of . ggado,ﬁds was done with raespect to art.. 9., In the new

contest t iS'in&¢ed,is desirablie.  Proposal:

Séme‘rulu shall appiy if”thelésséts to

See now art. 19.

e -
O A
N T E e

16, ThL,LNTDROIT teqt does not deal with the confirmation

of a vélﬁable tranSactlon.




;Algeria art. loo.' CSSR‘§ 31 (2) 3
(1) sent 2 (for mistake).z the'Netherlands
%art. 3 2. 18 (1) ' Portugal art. 28¢
Restatement'§'530

Prcpcéal&

“Avoidance of a contract is excluded 1f the party
_ﬁho“is entitled to avoid the ccntract-afker the
te for. givinq notice of avoidance hasﬁpommenced
‘to run (art. 12 (2)) expressly or i pliedly confizms
the contract.” '

:40ne of the authors “hae proposed to'o Eirﬁs for glving
_notice;1see supra no.ll sub b) . He must‘therefore use. an
'altern'tive version: ' '

:“Avoidance of a contract is excluded’if the party who
is‘entitled to avoid the contract expressly or im—\"
'éliedly confirms it. ‘Such confirmation“is only re~
”flevant if it is given | ' ' B '

“in the case of mistake, £raud or?unCOnscionabiILCy,

.after Lhe confirming party knew of it,,_

in the case of threaﬁ?

o) Dutch law goes one step. further. Iﬁféﬁﬁcwers any person
immediately concerned to demand from th 2pe'son entitled to
easonable time '

avoid the contract a declaration within a
whether he intends to aveoid or to confirm_the contract. £
no reply comes forth within the term set, avoidance is ex-

cluded (art. 3.2.18 (2))

?" or abuse of unequal bargalning power, after the confirming

party became capable of actlng freely.




The perscn  ROSt immediately col aer“ed WLl‘ be the other
We 40 not ragard it as anproprlatw to
pdzty guch a SEng Weapon gainst the mistaken,

contzact;rg party.

give th1¢
defrauded O x..“rea*c"xc,d party.

mend a_pxsv;sion on the Dutch pattern.

merefore we do not recoi”

d) Tne proposed rule on confirmazion should ke insertved
before the provisions on the procsgare ~f avaidance, 1.C.
before present art. 12.  See now art. 1l.

17. Taklnq up the idea of art. 2 (2) of the.UNiDROIT text
(see supra no. 2 sub b) we propose & rule . on the wandatwry

of the provxslonb of thl chapter.

L

gharacuer

maﬁe-mandatory? It

f tbe pﬁDVlSlOns should be
ask which -

e oppoal+c end and Lo
d to be mandatorys.

a) Which o
is eaSieg to start, from .th
v;sxons need not be declare

o

of ﬁhébeO

i
'

raxt on 1n1t1al 1mpo%n1-

sarties should be able

(1) Clearly'art. 16 of the UNIDROIT i

bill ty bho
to condltlon the validity of

- pos s;bllity of its performance

yid not be mandatoYy- The ¥

their contract on the lﬂltlal

15 the case of mlstak _
6 1ett‘ b declares relevant

115taken party.

the possxh111t§ of excludlng the

;Some laws reStrlct
atake Wthh was. caused by

risk;or the liability for a mi.
ent misrepre

‘thefgthér party's neglig antat;Dn, aepe for instanc




_the co—contractant of the mistaken party

b) it.WGuld seem that all cther proviSicns.éf'this
__chapter (including theose on the procadurefdf-avoidance, ‘
except insofar as they apply to mistakes) should be man-

datory.

c) Proposal'

:f "J1. ~The rules of this chapter are«mandatory,
f except ingofar as they relate or applf to mistake.
Vtand to initlal impossibility.

| f‘2. A contractual term by which a isiaken party
_1assumes the risk of mistake does not_apply to a

ﬂffmiétake which has been caused by the other party's
i'negligenca.

See art. 18.
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ik

.The plumuibo text

Chapter

Art. ) Definition of mistake

e is an @xror relating to fac 5 Or

. Mistake
tgglaw-existing'when'the cO ntract was concluded

:Art Mlstahe

'ﬁj A party may only. avoid a coﬁtréct for mistake
if the follow;ng conditions are w

'fulLllled =t the time of the concludion of the con-
"tract- ' '

fa) ‘thé“mistake is, in accordance with the

ples of lnternretdtlon, of Such importance

would not have: been ccncluded

on the same terms if the truth had been knownj

B 'p_:r“‘in(u
+hat the contract ?

not relate to a matter

by the mlstaﬁe does

et 4 ha: caused the mlrtaka, or knew or ought to have

of the mistake and it was
dards of fair deallng to leave

known contrary to reason-

able commerc1al stan

;the mistaken party in ?rror¢



'h 1 obliged to disclose.

%nf_fraud is imputable to a th&rd party

?if the other contracting party knew
or anght_fo have ‘known of the ‘fraud.

by the other party's fraudulen_;non
of circumstances which in the situat-

cts the other ~contracting party.is
1b1e,_the contract may be avoi&ed




S e

"fml e.

':otaer party and- unreasonably dlsadvantageoug for

Art. 6 Threat

A party may avoid the contract when he has

beeh led to conclude it by an unjustifiable threat

- : . e . . N
which {,in hls'judqment,J is so imminent and se-

rious as to leave him no reasac onable altPIDdLLVH

In pariticular, a threat is unwustlflea if the act

orﬁbmission with which the promisor hqu been threat-
‘ened is unlawful in itself or, although lawful, it

Vls nnlawful to use it as a nmcans to obtain the pro-

s

.27-;Uﬁequal bargaining powex

. _ . ; . .n'
A party may ‘avoid a contract when thn other
-party has taken advantage of his dependence, eco-

;c dlstress*or urgent needs, or of his impro=-

”vadence,,.gnorance, inexperience, or: lack of bar-

fgalhlng skill, to obtain térms which make the con-

-jtrdct as a whole- unreasonably advantageous for the

con_rdct clauses whlch grossly upset the conbractval

equlllbrlum.




time of twe conclusion of the contract shall
not.affect the validity of the contract, nor
shall it permit its avoidance for mistake.

U 2. Thé same rule shall apply if the assets
to which the contract relates are not held}'
by the person disposing of them. '

—

Art. lo. Agents

Where a fraud, 2 threat, an abuse of un—-~°
equal bargainlng power or a party 's mistake' s
is’ imputable to, or 1s known or ought to_be
known by, an agent of the other party, the
contract may be avoided under the same con~ %:*
ditions as if it had been concluded by the o

T TR Pr S SR

other party himself.

e et e TS ot




of a contract is excluded if

arty who is entitled to evoid the con-

term for giving notice of
avoidance has commencad to run {art. 13 (2))

LAt

eVpreﬂvly or implicdiy confirms the contract.

361 |

ffﬁiﬁernative art. 11

Avoxdance of a’U L?HC. excluded lf

?the paxty who is. entltleﬁ to aVOld the con—_

ﬁact ehpressly or lmpllcd]y conf;rms 1t

~ Such conflrmatton is only relevant if it is
 259.?eh' ;. -
| T_ma) in the case of wmistake, fréﬁdiér

~unconscionability, after the confirming party

ffknew of it;
‘{b) in the case of threat or abusmfof

“qual balgalnznq power, after: thm confirm-

'1ng'parLy became’ capablﬁ of acting fre&l).

12 .Counter offer.

make

med of the manner in which the mlstaken party

i';hdd_undLIQtOOd the contract.




e .

2. Articles ll, 13, 16, 17. and 18 also applf:
- to claims for revision of the contract‘(

'acionabili vy, after the avoiding party knew of

1. Instead of avoidance the contract may be

revised in order to bring it in accordance with
what was understood by a mistaken or deceited

_'party or’ to avcid any. unxeasonable or unconscion—

able-tesﬁl@”

Art. 13aTAvoidance

1. - kvoidance of a contract must be by axprégﬂi
notice to the other party. S

2. The‘notice must be given within a reagéﬁﬁhie

time, withidue regard to the circumgtances .
{a) in the case of mistake, frau& or uncan-

ity

come capable of acting freely.

(b} in tha case of threat or abuse ofl'nequal
-bargaining power, after the avoiding party hal;;




iAIterna*iv& art. 13

it

- In case of mistake and uhuOHSLlonabilit)
N in the cases of fraud, threat or dbuse of
Tunaqu 1 bargaining power not GXEIQLSLd by, and
to, the other party aveida 1ce of the
be qiven by notice to the ‘other

' 1111ﬁtrxfﬂ*‘~‘
contract must
"pa:ty within reasonable time.

14 'I‘ime l!m.x.t

1?5 Retroactlve effect of avoxdance

'EF the other party does not ohject to the

lﬂﬂ of avoidance ox if it is otherw:se esta-

shed ‘that tha avoidance 13 efiectlve, the con-

W

1 the ground of avo;dance'aff tsJOnly
severable contract' avo”dance is li-.

ed:to;this.paft Sf the contractg £
idue'GOnSLderation to all circumstancea of the case,

3 x is reasonable to uphold the contract.




‘Art. 16 Rééi:it—.’iztion..{.;

et

£

restitution  pon,rescission of a contract shalls
apply accoraingly. ' ’

Art. 17 D&ﬁages

1. The party “who. is entitled to avoid the con="
tract may, in: addition to, or in lieu of, a vcid;f:ﬂ?
ance demand damagas if the other party. has negli-:“
gently caused:the mistake, has ‘committed a fraud‘ .
" made  a threat or abused an unequal barqaining powgr,

2. If a mistake was at least in part the fault
of the mistaken party, the other party may oht&in
damages from the party who has avoided the con—
tract. In determining damages, the court shall .
‘give due consideration to all relevant cifcumw  o

o stances,’ including the conduct. of each party 1eadwl
ing to the mistake,

3. Firsb alternative

Art. . X of ch. 1 applies to the claims for
damages.

s

Second alternative-

The claims for damages are governed by the
rules of the applicable national law.

LA
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