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1.- According to the decisions teken by the Steering Committee,
set up by ithe President of UNIDROIT with the task of orienting work on
the preparation of a Uniform Cole of international trade law the folw
lowing subjects end problemz should be dealt with, within the frame-
work of the general part of the proposed code: (a) formation of con-
tracts; (b) interpretation of contracts; {c) conditions of validity
including the validity of contractusl provisions contained in general
conditions and standard forms of coniract; (&) performance of conmtractsj
(e) non-performence of contrects; (f) demeges awarded for non~performance;
(2) injust enrichment and restitution; (h) proof.

So far draft uniform rules concerning the first twe chapbers
of the future code have been prepared end gubsequently submitted for
consideration by an enlarged Study Group which met at the headquarters
of TWIDROIT in September 1679. As far as the rules on the validity of
contracte are concerned it was decided to try and see to what extent
the UNIDROIT draft of a lew for the unification of certain rules relat-
ing to validity of contracts of internstional sale of goods could be

acapted in order to be applicable to international commercizsl contracts in

general: in this respect the Mox-Plank-Institut fir auslindisches und
internationales Privatrecht, on the excellent comparative study of
which the sbove-mentioned draft is based, kindly announced its willing-
ness to prepare a supplementary report and to submit, if necessary,
suggestions for additional rules.,

4e to the remzining chapters the problem of non-performance
ig well kncwm 1o be among the most difficult ones in the law of cone
tracts in genersl and thepefore will require particulary careful pre—
peratory study. On the assumption that the first task will be that of
exactly determining the sequence of the future work to be carried out
in this field, the Secretariat intends with the present report to
provide & first apergu of the various aspects which ought to be dealt
with specifically in the general framework of the problem of non-
performance.



2.— One of the first problems <hich should be eongsidered concerns
the determination of the objective cherscteristics of the various cases
of non-performence dezlt with in the different legal systems. As a matter
of fact, not only do some systems lack a general concept‘of non-performance,
but even when it dces exist, it does not always refer to the same situs~-
Trons,

There is no unitarian concept of non-performence in German law
for example, ‘The BGB provides for two typical cases of non-performence
f.e. "impossibility" (Dsmdglichkeit) (BGE par. 275 end following) and
tdelay" (Verzug) (BGB par. 284 and following). As regards the Tirst case,
the BGB differentiztes between "objective impossibility™ (par. 275 1)
ané Ysub jective impossibility" (Unverm8gen) (par. 275 1I). The former
applies when it would be ob jectively impossible for amyone to perform
the contract or when performance would be impossible only by infring-
ing o law, while the latter is based on the personsl situation of the
debtor.

In practice, this distinction is only of importance for things
in genere ("Gattungsschuld”). 4 subjective impossibility preventing the
debtor from performing his contract, on the contrary to an objective
impossibility, is not sufficient to discharge him (BGB pars 279). It
should also be pointed -ut that doctrine and case law meke o distinction
between total or partizl impossibility and temporary or defini¥e impos—
sibility. However, in certain cases, which depend entirely upon the
type of performance required by the contract, and the intention of the
parties as interpreted by the principle of Treu und Glauben, temporary
or partisl impossibilities can be considered total or definitive. 4s
for the other case of non-performence expressly provided for by the BCB
i.e, delay, it should be recalled that ndelay" differs from "impossi-
pility" in that performance in the case of the fommer is still possible.
Moreover, a case of delay requires an injuction (Eahggg) on the part of
the crediter except when the contract actually esteblishes or gives the
poseibility to establish the date of performance. Doctrine also provides
for another exception which arises when the debtor notifies by ancther
means that he will not perform the contract in the given time,

However, the geps in the BGB as regerds non-performance have
been brif¢ged by jurisprudence and doctrine which provide for a thircd
typicael case of non~performance, the "positive Tertregsverletzung'a
This concept is supposed to cover all cases of non-performance which




do not fall under "impossibility" or "delay", These include defective
performance (Leistungsstdrung), the non—performance of secondary obli
gations aitached to the contract as established by Treu und Glauben
end "Verkehrssitte" (Verletzung secundire Leistungspflichten), This-
principle, whick is o result of the continusl development in jurise -

' prudence, is varied =mnd complex end it is therefore impossible 4o sum~
marise it here,

The French Civil Code and snglo-saxon legislations heve, on
tMGmemawMMﬂmcm%mfﬁﬁm¢ammm%.%eﬁmwrﬁws
to non~performance in Article 1147 y and the latter use the gemersl
term of "breach of contrzett, Neither legal system gives an exact defini-
tion of $his concept but there is nc doubt that it covers all the cazes
of viclation of the obligations Ceriving from the contract (2).

It should therefors not be difficult to reconsiruct the objective
characteristics required By these legal systems in given circumstances
in order to consider the principles on non—performemce applicable, The
only point upon which the Hwo systems diverge and which will haove to
be considered, is the fact that the French Civil Code deals expressly
with the concept of delay ("retard dans 1lexéoution") (Art. 1146, 1147,
1153) and requires an injuction from the creditor, whereas there is no
specific tern for "retard" in englo-saxon legal teminology although
the concepts of "deley" and "Ffrustrationt nay essume the same signifi-
cance particularly in the case of certain types of contracts for ex—
ample, the contract for sale of goods with delivery by instalments,
charterparties, and employment contracis,

(1) See Article 1218 of the Ttalian Givil Code for 2 similar provision,

(2) See pare 312 of the "iestatement's "A breach cf contraet is = non—
performance cof any contractusal duty of immediate performance., A
breach mey be %otsl or partial, and may tske place by failure to
perform acts promised, by prevention or hindrance or by repudation,



3,— Once the necessary objective characteristics which gualify =

given situstion as being a case of non-performance have been estsblighed,

the next problem o be faced ig that concerning the tasic principles by
which the debtor will be held liable for non-performance. Here one can
approximately digtinguish between two groups of systems: the first, ap-
plied by neerly 21l the civil law systems, 1is based on the principle of
fault by the debtor; the second, applied by the common law systems, is
grounded on the contrary, on the principle of the objective lisghility
of the debtor for sll cases of breach of contract.

We have used the word “approxzimately! as, oh this subject as
well, a more detailed analysis which would penetrate beyond the siudy
of the theoretical znd general principlés and include an examination
of the functioning and practical application of these systems, would
reveal both affinities and differences which overstep the bounds of
the two traditionally opposed systems.

As already noted, German ané. French legislation, for exznple,
is usually founded on the principle of "oulpabilitéh, This fact is es—
tablished by par. 276 of the BGE and by Article 1147 and 1137 of the
mrench Civil Code. However, French doctrine and jurisprucence, follow-
ing the example given by Demogue, hos introdneéd o distinciion betwsen
nobligations of result™ ﬁ"oélig&tiens de résultat”) and nohligations
of means" {‘cbligations de moyeng') - the former being dealt with in
Article 1147 and for which the debtor is 1izble within the limits of
aforce majeure’ {circumstances within his ccmtrol) and the latter in
Article 1137 to which the traditional prineciple of fault is epplicable.
The problem also arises in other legal systems gimilar to the French
system (3) and indicetes that the legal systems baged on civil law also
provide, in some cases at least, for something similar to the objective
1iability for breach of sontract existing in anglo—saxon legal systems.
wyen the BGB which, as we have seen, is clearly ip feyour of the prin-
ciple of “Schuldhaftung" (pars 276), accepts important exceptions guch
as, for example, those dealt with in par. 279 (1isbility for obligations
in genere) and par. 278 (1iability for faulty behaviour of employees).
To these exceptions one must acd the many oases of nearly objective
1isbility provided for in gpecial provisions such as those on road,
reilwsy and air trafic, or on the care of animsls, or, WOTE recently,

(3) See Article 1218 and 1176 of the THrlian Civil Code.



on electricity companies or on ztomic reaciors, 41l these cases of
liability, even those of a contractuzl nziure, are based on GefBhrdungs—
haftung by which the debtor is bound by a higher degree of diligence
than normally expected of him,

Furthermore, in anglo-saxon legal systems, the fundamental
principle doubtlessly estsblishes that the debtor is liable for zll
cases of brach of contract whether due to his fault or not. This generszl
principle of the sbsoluie liability of the debtor is nevertheless at~
tentualted by the theory of "frustraiion®. Although it is not possible
here to examine iis various practical applications Z?illegality", "Tnpos-—
sibility", "Frustration of adventuref/ and the different ways in which
it is jusE;fied,[FImplied terms", "Just sclution™, "Foundation of the
contract!?/, all the same, it is interesting to note that, agia result. -
of the important evolution of the contract in anglo-saxon I 'stéms;

there are a large number of cases in which the debtor is no lonzer liable

for his non~performance if he can prove, if nct certain cases of iampos—
sibility, at least the alteration or failing of the implied or express
conditions of contract,

Ancther problem which will have to be fzced in cases of lia-
bility for non-performance based on the debtor's fault, is that of the
definition of this fault, the distinction between the vorying degrees
of fault and finally, the burden of proof. It is a known fact that the
notions of "dol” and “faute lourde” in French law for example, do not
always wholly correspond to those of '"Vorsatz!" and “grobe Fahrllssigkeit" -
in German law and that it is sometimes sufficient for the ¢reditor to
prove the objective circumsisznces of non—performanoe,?ﬁhéréas the proof
that there is no fault falls to the debtor., In other cases it is up to
the ecreditor tc prove that the debitor did not take the necessary care.
In this context, the problem of the admissibility of clauses exéluﬁing
or limiting liability will also have 1o be considered, This problem is
not always solved in ‘the same way by the various systeme (see for ex-
ample, Article 1150 of the Frenmck Civil Code, article 1229 of the
Italian Civil Code znd par., 276 IT of the BGB) and it varies also fox
the different types of contracts.




4u—~ Once the lisbility of the debtor hasg been established, there
renains the determination of the nature ond sum of the damage To be
compensstied for znd the person entitles 4o claim it,.

This person should normally be the creditor who directly suf-
fered damege through non-performance, This is undoubtedly the gereral
principle followed by the various legal systems., However, it should not
be forgotien that in certzin types of comtracts other persons which
are third parties to the contract, also suffer demage if the contract
is not performed (defective performance or viclation of the decondary
obligations). In order 1o protect these perscng, CGerman docirine and
Jurisprudence have elsborated the theory of contracts which teke the
position of third parties into comsiderstion ("Wertrage mit Schutbzwir—
kung fir Dritte™) according to which they may claim compensation for
damages from the debtor on the Tasis of his contractual liability.

As regards the nzture of the damage and the amount of the
gum to be paid in compensation, some of the main quesiions which arise
are the following, Is the debtor compelied %o compensate only the loss
suffered (damnun emergens) or also the loss of expected profits (lucrum‘
cessans) ? Is he liable within +he limits of the congeduence forseeable
at the time of conclusicn of the contract or aslso beyond these limits 7
In which cases can one ask for specific performance ? In a case of money
obligations, can one recover a compensation for other damages suffered
apart from the interest on overdue payments ? Toes one apply the nomi-
nalistic or realistic principle ? If a damage is to be paid for in a
currency which is not that of the contrect, whick is the rete of exw
change to be gpplied % Which principles should govern the penal clauses
included in the contract by the parties with 2 view to simplifying the
payment of demage T There are therefore a great number of problems over
which the various legal systems do not always coincide and which compli-
cate the drawing up of uniform provisions for contracts in general,




5~ Pinally, there remcins %9 be considerad the problem of the influs
ence of non-performance (whether imputable o the debtor or not) on the
position of the other porty to the contract.

The various probleis examined up 1o now (objective character
of the various cases of non-performance; the criteria rendering the
debtor liazble for an objective non-performance; the duty of the debtor
o compensate demages resulting from non»performance) are all nroblems
concerning obligations in general, that is to say, they concern the
debtor's position as regerds his creditor in given circumstances. This
situstion only arises in the case of contracts which establish obliga~
tions for only one side, '

On the conirary, when o given contract estszblishes the rights
eénd obligations of both parties in such a way that they are both creditor
and debtor ot the same time znd there is a correlation between the two
so that the performance of one party is con@itioned by the performsnce
of the other and that both are carried out at the same time - as in
the case of synallagmatic contracts (do ut cdes) (Zug—um Zug Leistung)
~ the the problem arises concerning the effects which hon-performance
by one of the parties has on the obligetions of the other: thus, can, and
if so, and on what conditions does non-performance by one of the parties
Jjustify repudeticn of the contract or even free the other party from
his obligations ? Can and if so on =hat conditions nay the innocews
party cleim the restitution in respent of obligations which he has
already performed? what is. the exact relotionship between his claim for
r comtinuation of the contrzct and the claim for the resolution of the
contract? Can, and if so on what conditions, may non-performance by
one of the parties cause the total resviution of the combract ?




6o~ In conclusion, the comporative studies and, subseguently, the
work for uniform rules on the non-performance of comtracis,could be
organiped by using the following plans

)

The objective characteristics of the different cases of

non-parfornance (ﬂelay, defective performance, noh-
perfornance in the narrow sense);

The conditicns under which the debtor is held liable for
the shove-meniicned circumétances: the provlem of "con-
tractual lianility';

The consegquences of the liability of the debtor: the
problem of the "compenssbion of damagest's

The influence of the various cases of non-performence in

the objective sense (ascrisble to the debtor or not) on

the positiocn of the innocent party to the contract as

regards the performance of hig obligetions,






