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;;li; On the oooasion of the first meeting of the Study .Group on the-
progressive codifioatiogtof,intesnationsl trade law some of the members
of the Group —1pqms;y_ProfsssorﬁﬂnobnigAof the Max-Planck-Institute of.
Hamburngpofossor;Fontsine of the Centre de droit des obligations of
Louvain, Erofessor Laqdo‘of.the Institute of Eurcpeanzﬁarket‘Law at the
Copenhagen School of Economics, Professor baskow of the Institut v

Rechtsvergleichung of Fotsdam-Babelsbery and Professor Rajski of. the Insti~

tute for Comparative Civil Law of the University of Warsaw - announced thelr

- willingness to associate their respective scientific institutions with the

initiative undertaken by UNIDROIT for the elaboration of uniform rules on

international commercial contracts in general. In order.to discuss and, if

possible, to finalise a2 common working prcgramme with: respect to the next

topics to be dealt with in this framework, the President of the Institute

ipviysd the aboye-mentioned members of the Study Group to attend a-first

1qformal msetlng 1n Copenhaven on March 31 and April 1. Unfortunately;neither

Professcr Naskow nor Professor RajSkl were able to accept thig -invitation,
but both of them confirmed their intention to co-operate in the future work

according to the crlterla whlch would Le agreed upon in Copenhagen..

The meetlrg took plaoo at the Copenhagen School of Economics = the

'rooms cf Wthh were klndly puﬁ at the disposal of the participants by Profes-

sor Lanco - and was attenaed by Pro+essor Drobnig, Profcssor De}vaux (in the

aosenoe of Professor Fontalns hhu ‘at the very last moment was prevented
fron conlng to Copenhagen} ProFessor bando -and Professor Bonell.on behalf

of the Secretarlat of UHIDROIT

2. At the oeglnnlng of the mestlng Professor Bonsll expressed to all
the part1c1pants the gratltuue of the Pres1dent of LNIDROIT for hav1nL ac-
attributed fo ‘the fact that so many and prestlglous scig ntlflc 1nst1tutlons
‘had declared their w1$11ngness to coooerate actively with UNIDROIz 1n 1ts

proposed progress;xs eodification of the law of 1hternatlonal traoe relatlons.



As a'ﬁattergbfrfaétr thié.wOuldlnot enly permit the work which was still

to be aone in thls field to be s seeded up, but would also confer on the

whole prégfémmé.for pfogreséive codification the chavacter of a truly
World~§ide'iﬁitiéfive with wﬁich under the auspicésisf UNIDRCIT, represen-
tatlves of all tne polltlcal and legal'systems would be directly associated.
Admitte uly there was still lackinp the support of institutions from
‘dhmwﬁ Law countries and the aevel oﬁﬂtriesi but the Institute hoped
.thdt once the envisaged team work would have shown its: htlllty and produced {
the rst results. tqls pap m ght bé filled. " In this respect the Seécretariat
waé aifeady in r'pOSition tc anncunce that Professor Tallon had kindly -
1nrorneu the President cf the Institute that under his direction the Sepvice
de rechurchca ]urldquas comparatlves was at present studying some specific
aspects of the ppoblem of the non—performanc; of contracts ~ namely questlons

relatlng to examptlon clauaes penalty clauses and other’ clauses'prov1glng a

conventlonal llqulaatlon of daﬂages - and that be would thérefore ba" 1Pterested

in belnb a55001ated with the work of UWITROIJ.

| 3ﬁ The flr t item on the ugenda concerned the problenm of the validity
J ofrlnternatlena¢ commercial contracts in fﬂneral whlchgaccordlng to the de- \ﬂ:
cisions taken by the enlarged ;tudy Gﬂoao at its first meeting ﬁelé in Rome
in September l%?ﬁgshould be the object of the next chapter df the Code.

| All the participants agreed that the wor%'élready carried'out‘By-
tﬁellnstitute in the paétzonfthis subjeét could serve as a valid starting
point. Admittedly both the draft of a law for the unification of certain
. rules relating to validity of contracts of international sale of goods as
approved by the Governing Council of UNIDRCIT in 1872 and the excelient compa-
rative study of the_Maer;anckanstituﬁaoh which the draft waé 5ased3 related
.0 contracts of sale only. It should however not be too difficult to revise
the provisions of the existing draft so as to render them éppiicable to com-

nmerc1al contracts in general.




Another point which was ralsed concerned the necessity of
bringing up to daté the comparative study5 by taking into account not only
the latest developments which,with respect to the subject-matter under con-
g sideration,might have taken place within the legal systems already:eggﬁinedg
- but also the law of the socialist countries. in particular of those which
‘-have recently adopted special rules fop internationsl commercial dontradts.
The most delicate question was of course that of whethep one’”
should maintain the rather regtricted scope of the existing draft or whether
‘the chapter on validity in the future Code should not deal, in.addition to +the
‘classical hypotheses of invalidity of contracts, i.e. the three defects of
- cengent such as mistake, fraud and “duress, also with other issueéﬁvsﬁéh as
the illegality, immorality and unfairéness of a contract., In this connection,
different views were expressed by the various members of the . Group, -
Thus, as *o the problem of the unfairness of the terms of the

ccontract,’ two different approdches wepe discussed: the" First was’ to Drov1de

‘. for rules iftended to apply only- to’ contracts concluded on the basis of general

conditions and standard forms which, because'of their unilatéral'and standap-
'-diéedinaturei are‘iﬁtpfactice moat likely to be *unfair”,'i;é.gto fhé’déiriment
ofthe adhering party; the sccond was to deal with the problem of unfait con-
“tractual terms in a mope general manne® and to envisagea provision of the
kind of the ”uhcénSCionahilitY”  clause containéd in the Amgrican ULC,C,3

S0-285 also to cover the cases where the tepms of the contract have been indi-
vidually stipulated betveen the parties. It wésifinally decided to adopt
thié?latter'apprcach. A“tﬁr all, it was argu@d the future Code was intended

to ‘d@pply -only to contracts between ‘merchants where the use of general‘cdnditions
ex.standard forms was far frem being generalised; in addition, as a éoﬁééquence
“iof 'the modern techniques followed inthe drafting of:éommercial trahéaé%ions

it would in any event often be rathey difficult in practicé t¢ establish whether

or not one is in the presence of standardised contractual instruhchts.




_JWith respect to illegality and Jdmmorality, some of the members

 of the Group, while admitting the great Importance which these two particular
‘agpects of the general problem of the validity of contracts have in the.
practlce of international trade, nevertheless grpressed the o-i nion, that the
future Cede should rafraim§from;d£aling_with;them; it being almost impossible
to reconcile.the different principles and rules at present adopted on.this
point by the variocus patiopal -lzws. On the contrary, the other mambers felt
that the absence of any .provisicn in this respect would deprive the Code of
.. much of its practical utility amd that at least an attempt should be made
--in-order tc see if and to what extent these extremely impop?gnttanéjdeliv
cate topics could be taken into aggoﬁntl In particular, as to the problem
of immorality, it would of course be:unrealistic to think qf‘the,possibiiitv
of providing for a detailed and exhaustive reguiation pf;al1.the vaprious

cases of contracts contra bonos mores : ipstead of that cne could envisage

2 kind of_prqvisicn'which? after having laid down in general terms the duty
of the partles to obs;rve in their dealings the basic principles of porality,
would contain a non-exhaustlve_llst of the most rglgvant cages of immoral
. contractual terms (e.g. bribery agreements; discrimination clauses ete,).
~ Ome of the participants suggested dealing in this_cﬁpte§t also with the
.Droblem - particularlyrelevent in relationships hetwesn ﬁerchants.*_gf the
posszble abuse by th e stronger party o of his doﬁigant position on the respactive
marﬁmt or ln the resnective trade sector, and a soluticn ¢ould be foypd,along
the llnes se* out by A tlcle 8¢ of thﬂ L“C Ireaty; while reco;nl 1pg the
necgssity of provlding‘é ruleg on this‘point t@e,majority of the Group was
however of the uplilcn that the rzght place for it was Article 11 of the.
-y§X;stlﬁg UNIDROIT draft on Vélidi?Ya which at.present confers upen -a party
-’Lthe right to aveid the contract “when he has been led to conclude the contract
J:by_anfugjustifiables imminent and serious_threat”: but which, adequately .

rec*aAted could also cover the case of abuse of a dominant position..



Quite a different approach should be follow‘d w1th respect to

the problem of illegality. As the polltlcai social anu economlc consi-
L derations which iead Sta tes to 1rterfere w1th the partles' autonomy bv
~means of either specific’ vtatutory prohibltlons or the gener l pr1nc1oles
£ public policy still Vary con51derably,any substantive rulc utatln» even
:-only in general terms the i1vhliéity‘or contracts whlch V+olate such prohlu
Eitions or prlnc1ples wotild e oF no practlcal in tcrest. Tt was tberefore
felt that the onily reailctlc way to deal with thls Droblem would be to try

¢ find a solution from the ccnﬁl¢ct of lavis angic, i.e. to lay down in the
Code one or move basic criteria for the deteﬂmlnaﬁlon of thﬂ rblavance of
the various natidnal provisicns whlch in a blvuﬂ cas; may affect the valldity
of the contract, Such an ‘apmroach would be a1l the more onpor‘tune9 &3 recent
developments in the field of prlvata 11ternatloral law show that the”e is now
a growing tendency ns lopcer to lppij to 1nternat10ral contracts only the
mandatory rules of cne national law (&, g. tne proper law of the contrgct)
but to take into‘accOunt to a certain extent the rclevan+ prcv151ons of all
the States with whiéh the contrﬁct unﬁer cvn31dergtion has & signi fzcggt
connection, - a o |

The Group. flnally dlscuss 2 thguéuéstion of which of its members
should be- entru sted w1th ‘the Preparatory shutch and the drafting of the
addltlonal wulgs con*emplﬂteq on the valldlty of contracts to be included in

" the preséﬁt &raft, In thls Cunﬁectlon Pro;mssor b“oknlg and Professor Lando
declared thelr wmlllngnesa to UPAE“tQkO thJs task &s far as the questions of
unfalrnest 1mmoru11ty and upduc 1qflu#nue wWere concerned, ~while Professor
Maskow was asked to deal wltb the rnmalnlng pfoplem of 1llegality. It was
agresd ‘that the whole task shoul@ be accom 1“ ﬁeo within the current year so
as to ‘enable the Secretarla Ty Qt ;bg Heglnp¢nc of ‘next yedr, to send out for
commentégthe new v~r81cn of thn (Daft uniform PULES °n validity; once the
repliés,from the dlffcrent sc1ent1f ¢ institutions and other interested ox rEa-
nlaatlons had been recelvbd Lhe Secretarlat coula in conformity with the
procedure fcllowcd with res Dcct to the flrst two chanters of the Code, submit

the new chapter on validity to the enlarged Study Group.




xﬂ:;"%heiﬁeéf‘item on the égenda conéérned the work té be carried
out in commen w1th rcspect to the noqﬂpezfcrndnce of contﬂacts in genaral.
| i It was cederally relt thqt tne proulcm or non~9crformgnca should
iin ary evart be uLalt w1th in ClQSc connectlon w1th thut of gerrcrmance.
“'In othar worab, only after hﬁv¢ng 1g10 down the basic pﬂlnc1plﬂs concerning
'tlme 'pldce ane manner of ger+urmance Dy the partles of thelr respeczlve
contractual obligatlons, would 1t be DOSSlDlE to. commence thb study on the
-rules to be adopte with regarﬁ to the varlou; questicns relating to non-
performapce. | o h |
nnother 1ueat10n qf a Prellmlnary charactur whlcn was raised
.COQCLPDEG the nec;s51ty of LLtC“mlnlDb in avance thc types of contracts
to WhLCh *he Qﬂoposed chapters cn perLurnance and non»perfurnance as well
as the other chapters of Part I of the uturb Code would apply. Twe alter-
native solutions céuldlbe‘eﬁéisaped: to exclude 4:r*or'v th scope of‘this
Lgenerél part df the Codé 211 thc specific k+ncs of Loﬁt sacts (sale; con-
'tfactérof carriage by sea3 uy air or land; etc.) whlch a“e alreadv tht
'éﬁbjéét of inteﬁnatioﬁdi conventioﬁs and uniform laws; or to consider
Part I of the Code in principle applicable to all klnus of com ﬁercial con-
~tracts and therefore tc draft the respective rules in such a way as to
meet the needs of both the contracts already governed by 1hternatlonal
legislation and those which on the contr ry still lzck unlform regulatlon.

its preference for this lattéf solution , it

I.h

The Group clearly expressed
béing understood that the dpaftsmen of the futupe Code should net on;y
extract from the various existing conventions and uniform laws the basic
principles and rules laid down therein with respect to specific t&pés of
contracts, in crden to see to what extent they may be!trénsplanféd on.a'
more general level and COﬁsequenfly'rendered applicable to other types
of contracts, but also try'tosgféﬁidejfbr a soiutioﬁ for those aspeéts
and problems which in the Same'coﬂﬁentions and ﬁﬁiform iaws have been

left open or in any event not séttled in an exhaustive manner., At the



same. time it was however decided for obvious reasons to leave cutside

the scope of the Code contracts of partenership. companies, employment

and the different profeSSionalrservices, A tentative list of,conﬁraetSn“w
which fall within the sphere of application of the Code and of the pessible
pecularities of which ene should take account whilst drafting Part I could
read as follows: sale, lease, leasing, bailment,contracts for the creation
of a security interest; contracts for werk: suretyship and guarantee; -insu-
rance; loans and credits, letters of credit, factoring, other bank services:
pi@ls of .exchange and promissory notesy the.various modes of trangport: -
agency {commission agency, forwarding agency, factors, commercialsagency,
brokerage); distributership and franchising5 travel agency: other commercial
services (e.g. marketing): enginesring and other technical assistance;

licensing concessions, assignments of ‘other intangible property.
BL0E C 5 34 . p

As to fhe”ﬁéthodolcgyjto be followed in ihé’pbapara{orfxﬁéfk-%b

‘be carried out before Leginning to draft the two chapters on performance
and nol—performance, the Group unan¢muusly rejectud the idea of preparing
2 series of natiohai reports: after all, it was ar&uad although the prln—
cipléS“aébpted'B§“%he various national laws should not be hlsrebar ed in
view of the fact that the” ;uture Code is intended to provide a sopt bf’mo&el
reguldticn for lnternatlop:l commercial contracts its yrov131ons should
“‘rather be béSeﬁ'on“cﬁffEnt trade practice as reflected in iﬁféfhafibﬁal con-
ventions' or’ in instruments of a burély private charactér such as general
conditions, standard forms of contract,’ gu1de¢¢nes, etc. A

"But if for thesé réasons & division of work based on criteria of
a purely geographical natibe would be ihoppof%uﬁéi:théfe'étiilfémiin&éﬁ*fhe
problem of ‘the'systematic crder in which the preparatedy studies Should be

carpied cut.




In this respeét the Secretariat had submitted to thermembers -
of thé Group a Memorandum (UNIDROIT 1980 - P.C, - Misc. 1) containing
some suggestions as tc:a‘pbssible plan of work, which may be summarised as
“iEn1leWwa: the First task should be the definition of the cbjective characte-
pistice of the different cases of non-performance (delay: defective perfor-
‘mance; non-performance in the narrow sense), in order tc see 1f and to what
“extent they might be treated in & unitary way or on the contrary need
different provisions; the next problem to Le dealt with should be that of
so-called contractual liability, i.e. *the :¢conditicns under which a party is
1o e held ‘liable for +the abnve-menticned cirvcumstances and to what extent
‘he may exclude or limit his liability; finally ong should consicder the re-
medies available to the‘innocenf party in cases of non-performance in'the
objective sensé by the other party, i.e. the right to ask for specific 't
performance or at least for repair”of the defects; reduction of the price;
the rescission of the contract: damages. .

While some of the members were of the opinion that, subject of
course to further clarification, the suggested scheme could serve as a useful
basis for the determinaticn of thg plan of work. others proposed inverting
.the crder of the different aspects and dealing first with the remedies and
only subsequently with the conditicns or char@cteristiqs,cf_the various
- cases of non-performance. In support c¢f this latter propesal it was Eoigted
eui that. in practice a party te a contract is first of all interested in
knowing the kinds of fgmedies on which he may rely in the case of non-
performance by the other party. and_thatnin:this respect the problem of
-:damages is doubtless the most important apd delicate oneg it_was fur?her
argued that, as a .consequence of the decision taken at an earlier stage
that the envisaged rules on non-performance should in principle be appli-
cable t¢ all the different kinds of commercial contracts, any attempt to

define in a general manner the characteristics of the various cases of



non- performance coulrq in any event haraly De achlpvad lhe varlo'é_Q klndq
of breach for the V&Pl“US tybes uf speczFlc contwacts dlfFer and may be
dlfflcult to “tr‘ea'r coherﬂntlj The remed_l_gs5 howeverjfure few_r than the
breacneg_anq_arevtherefor; more apt for a coherenf desquptlon. Further:
_oniy in the light of ava:ilab'=2 remedieS; will 1T be possible to flx whlch
brcaches shoul@ be rebognzsed ) The same members. therefore suggested orga-
nﬂslng the preparatory work te be carried out in the L¢eld of porLcrmanne
and non~performance in the fﬁ110w1n5 way: a fﬂrst stucéy should real with ‘the
toplcs of performance anq speci fic oerLOﬂmaﬁﬂe;&a secong study w;th=thoseﬁof
rescxssxon and damages a thlrd ‘with that OL the other remedleq

As to the quastlcn of WhLCh of Lhe membgrs of the Group should be
entrustec w1th thls task Professor D Delvaux, speaking also on behalf of
Professor Fontaine, announced that the Centre de droit des obligations of
Louvain was prepared to take up one of the topics; the same was true with
respect to Professor Maskow who had informed the Secpretariat that his Insti-
tute in Potsdam would be glad to participats in the wWork on non-performance,
possibly in cooperation with Professor Rajski of Wapsaw University, As regards
the offer of cooperation by Professor Tallon the Group expressed the hope that
he and his colleagues of the Service de recherches juridiques comparatives would

be prepared to deal with the problem of exemption clauses, penalty clauses and

liquidated damages clauses. In carrying cut their respective tasks the members

of the Group should however respect the nature of a truly "joint venture” which

characterises the whole project promoted by UNIDROIT. In other worf?¢g it was
agreed that not onlv each of the participants should ba prepared to provide the
others with all the infermations they might request, but also that the results
of each individual study sheuld be discussed apd examined by the Group as =

whole so as to permit effective coordination among them. Whilst stressing

once again the appreciation of UNIBROIT for the assistance it might get from




the” above-mentioned members of the Group and expressingkthe'hopéy%ﬁéfuu-
Professor Drobnig and Professor Lando would alsc consider contributing to
the prepardtory work on pérformance and non-performance Professorlﬁoﬁeii'
decldred that in order to provide all the members with the necessary ma-
+épial the Secretariat would as socn as pOSsible'ﬁfepa“e a collection of
the existing international cohventions and uniform laws dealing wifh‘theh
topics under comsiderations as well as the most relevant general conditi;ns
ané-standard forms. In the meantimé, tﬁé report on the Copenhagen meetiﬁg
would be seént to all the members of the Groﬁp in order tc allew also those
who were_abéeﬁ%'to submit, if necessarya'any'observations or comments on

the cutcome of the discussions which had taken place in Copenhagen.



