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1.~ The second session of the UNIDROIT Study Group for the prepa-
ration of uniform rules on the leasing contract met in Rome at the seat
of UNIDROIT on 1 and 2 February 1978, Its composition was as follows;

Members of the Study Group:

Mr Laszlé RECZEI Professor of Law at the University of Budapest;
Ambassador:; Member of the Governing Council of
UNIDROIT; Chairman of the Study Group
V. Szerh u. 17 - H--1058 BUDAPEST

Mr Ll Mokhtar BEY Directeur Juridique et du Contentieux Judiciaire
du Groupe LOCAFRANCE
U2-47. Avenue de la Grande Armée -
75782 PARIS CEDEX 15

Mr Royston M. G0ODE Crowther Professor of Credit and Commercial Law,
Queen Mary College. University of London -
Mile End Road - LONDON E1 u NS

Ms Tinuade OYEKUNLE Assistant Director,
o International and Comparative Law Division,
Federal Ministry of Justice, 01d Secretariat,
Marina - LAGOS

Mr Fritz PETER Honorary Chairman of the Eufopean Federation of
Equipment Leasing Company Associations (Leaseurcpe),
Expert consultant to the Study Group / representative
of the European Federation of Equipment Leasing
Company Associaticns (Leaseurope) - Industrie
Leasing 4G, Badenerstrasse 329 - CH 8040 ZURICH

Observers

Ms ‘Caroline BILLIOUD de NUZILLET Attach#,
‘ Legal Secretariat,
Interrnational Chamber of Commerce -
38 Cours Albert 1°T - 75008 PARIS

Ms Mireille = DUSSEAUX  Administrateur principal,
Commission of the Furopean Communities,
Directorate - General XVAl (Pinancial
Institutions and Taxation) -
25 rue Archimede ~ B 1040 BRUXELLES




Mr Augusto FPANTOZZT Professor of Revenue Law at the University
of Rome -
Via Barberini 95 - 00187 RCME

Mr Santford G. HENEY Vicoe-President, United Stater
Leasing Internationsi, Inc. (Europe,
Africa and the Hiddle East) -
153 New Bond S5t. -~ LONDON W1YSPA

Ms Jelena VIIIE Professor of Internaticonal Commercial L&#&
' " 2 ' Faculty of Law. HMHovi Sad; Institute of
Comparative Law, Belgrads -
Terazije 41, BEOGRAD

UNIDROIT Secretariat

M Mario MATTEUCCT President

¥Mr Riccardo MONACO Secretary-General
Mr Maleceolm  EVANS Deputy Secretary-General
Mr Martin J. STANFORD Research Officer, Secretary to the Study Group

M= Marie-Christine RAULT Resesarch Officer.

2.~ The Study Group was seized of the following papers:

. . . . \ nd .
(i) Draft Agenda of the session (Leasing Study Group - 2 session/ AG):

(ii) Study Group on the leasiﬁg-éontraét - Report by the Secretariat
of UNIDROIT on the first session of the Group held in Rome from 17 to 19 No-
vember 1877 (Study LIX - Doc. 7, UNIDROIT 1978):

(iii) Tentative draft uniform rules on the sul genaris form of leasing
trunsacLlon, drawn up by the UNIDROIT Secretariat. with the assistance of
Professor Laszld Réczei, Chairman of the Study Group on the leasing contract,
in the light of the discussions of the Study Group at its first session
{3tudy LIX - Doe. 8, UNIDROTT 1979).

3= After the President of UNIDROIT had declared the scssicn opened and
the Chairman had ascertained the Group's approval of the draft agenda propo-
sed for the session by the UNIDROIT Secretarlﬁt the Chairman went on to in-
troduce the tentative draft mmiform rules orn the su i generis form of leasing
transacticn laid before the Study Group He GXUl&LWCd)flPStgthat the authors
of the draft had sought to avoid the pitfalls associated with definitions by




setting out instead to give a description of the sui generis transaction
which the proposed uniform rules were designed to-cover. He hoped that the
deseription chosen would prove satisfactory to the diffefent_countriese'in
view of the considerable divergences between what wds at present understood
by financial leasing in one coﬁntry and what was understood by it in another
country.

He pointed out, secondly, that one of the basic difficulties faced
in preparing this, ac indeed any international uniform law text concerned which
matiers were suitable for treatment therein and which matters were best left
to municipal law, above all in view of the desirability of aChiéVing‘a‘text
with as broad a chance of acceptance as possible. It was his opinion that this
objective was best met by restricting the proposed text to a relatively small
number of provisions, dealing only with the basit points, and this was indeed
the technique which had been followed in the preparation of the tentative draft.
For instance ths proposed rules had not attempted to provide an exhaustive
treatment of the mutual rights and obligations- of the parties, as it had been
judged wiser to leave this to the parties. OFf particular importance, eon the
other hand, in the proposed text was the propesal for the mutual rocognition
of the validity of leasing transactions. '

4.~ The Chairman having invited comment on the tentative draft, the
provisions of which were, he stressed, in no way to'bé regarded as exhaustive,
the idea was mooted of prefacing the proposed text with a preamble stating
that the leasing transaction covered by the rules was to be treated as a
sui generis transaction and not, as had hitherto been the case, as two sepa~
rate contracts, tc wit a supply contract and a contrect of bajilment. This
wonld advance the aim declared at the'Group's first session of ensuring that
the leasing transaction to be covered by the rules would be freated by the
courts as somethine new and quite distinct and not as'something which simply
partook of the various charasteristics traditionally assigned to it by the
different legal systems. Tt was suggested as an alternative solution, in
order ‘to simplify drafting, that the words "sui generis® be worked into the
opening words of -the proposed Article 1 (the twe formulae put forward were:
"Financial leasing is a sui generis  triangular transaction <.’ and "Financial
leasing is a sui genoris contract containing or establishing a triangular
transaction ..."). However, it was finally agreed that a preambles was the most
appropriate solution, all the more so as it could also be used to specify that
the proposed rules werc not designed to dezl with the revenue and accounting
aspects of leasing but only with its private law aspects.




"

5.~ As regdrﬂs the opening chapeau of Article 1 of the tentative draft,
it was felt that there was Little peint beginning the draft with a definition
of the term “financial leasing'” if. as was indeed the case, this term did
not reappear in the draft. Rather was it necessary better to latch this
definition onto the body of the proposed rules. It was thus proposed amending
the opening words of Avticle 1 to read: ~'This Convention applies to financial
leasing transactiocns, that is triangular transactions in which ...". However
the objection was raised that use of the label "financial leasing” could prove
a source of confusion in view of the many nuances which that term embraced.
It was nevertheless recalled that it had been the Group's decision to deal

specifically with that one kind of leasing transaction, the word “financial®

thus having the merit, in conjunction with that sub-paragraph of the defini-
tion providing that the contract had to take the period of the depreciation
of the equipment into consideration. of making that point quite clear.

6.~ Whereas the everyday terminology employed in respect of the parties
to leasing transactions was “manufacturer/producer’, "lessor” and lessee™, the

tentative draft had instead opted for a new terminology. "supplier” "financier”

and "user’, in line with the view expreszed at the fivrst session that, if the
traditional appellations of hire contracts were preserved, this would lead
courts to apply the general rules relating to hire contracts in every casc
where there was a lacund@ in the uniform rules, whereas it was precisely the
Group’s intention that the said rules should establish once and fur all the
novel gui geperis nature of financial leasing and consequently of the rules
to be applied thereto. It was explained that the terms "“financier® and
"ytilisateur/user” had been taken from a proposal made by Mr Bey at the
first session and that the torr “supplier' had been built into the Leaséirope
definition submitted to the first seséion in order, as had been specificaliy
requested by the Group on that oceasicn, to highlight the triangular nature
of the transaction covered by “ie rules from the very outset. The term
“supplier” had moreover been considered to be preferable to "manufacturer/
producer™ because the user would not always cbtain the equipment direct from
the manufacturer/producer but would in many cases be supplied by a distri-
butcr. The use in the tentative draft of this novel terminology should nct
be the cause of any confusion as the role of cach of the parties was clearly
defined in this opening article..

7.- There was a feeling that the label YFfinancier" might give rise to
confusion in view of its mental associations with financial institutions. and
at the same time that it might unnecessarily restrict the SCOp( of the unif

rules’ application by cutting ot wmanufocturers acting as third party lessors
and brokers acting in a similzi capacity. While lessors in Trance were obliged
+o have the statusz of financial institutions in order to he covered by the

topddit-bail’ legisletion of 1986, in the United States and indeed elsewhere



there were many manufacturers who leased through wholly--wned subsidicries

and not through ¢ financial institution, so that the broader terminology of
"lessor" / "lessce" might be regarded as the more appropriate for the purposes
of a universal definition. This appreach however risked reopening the whole
question of whether the uniform rules should only deal with trilatebal”ieaéing
transactions or whether they should also aim to cover bilatepal producer/user
transactions. It was recalled that it had been agreed at the first session

of the Group to leave out of considsration the bilsteral type of lease in
favour of the more original EEE.EenG?iE triangular transacticn necéssarily
involving a third party acting as a financier. It was explained moreover that
what the tentative draft had in mingd when it spoke of a "financier™ was not

8o thh_thaf specific type of financier commonly known az a Finance company,
which under the law of certain countries was subject tc central bank control
and had to appear in particular lists, but rather the more general concept

of the party who acts as the source of finance in the context of the parti-
cular transaction., As a solution it was proposed replacing the words '

“a financier’ in the cpening line of Article 1 by the words "a party (the
financier)”,so as to make it perfectly clear that the torm “Ffinsncier” was being
used as 2 term of art. The words which came immediately thereafter would then
deseribe what in practice was meant by this term of art in the context

of the uniform rules, namely a person who, "on the specifications of thc

us:P; purchases from a suppliev...*. The term "financier” in the context of
the uniferm rules would thus mainly be = label serving tc denote any Derscn
engaging in the said type of activity. It was mopeover suggested that such

a method should fit in particularly well with the American-philcsophy,'giVen
the deliberate choice in Article 9 of the Uniform Commercial Code of new labels
with a view to ensuring that the courts would nct treat them in the same way
as the terms. such as “debtor™ and "ereditor', which had been used in +he
past.

8.~ As regards the first characteristic of the type of lcaging transac-
ticn covered by the uniform rules listed in Article 1 of the tentative dvaft,
namely “the choice of the equipment and the supplier lies with the user”, the
question was raised whether it was entirely desirable to leave the choice
of the supplier to the discretion of the user or whether, in view of the fi-
nancial implications for the financier of the user's choice, it would not be
wiser to make. the users choice of supplicr subject to the financier's ap~
proval. In reply it was pointed out that the Ffirst characteristic  was a de-
finitional ingredient and imp;ied neither 2 right nor a duty. It merely re-
flected the fact that in a finance lemsc it was in practice the user who chose
the supplier, although without the lossor thereby being committced to enter into
the leasing transaction. Where the particular supplier chosen by a user did
ncet inspire trust in the lesscr, the latter would in practics simply refuse
the transaction.




9.~ As regards the second characteristic listed in Article 1, doubts were
raised as to Whe?hgr the formula "the equipment is purchased by the financier®
was entirely accurate in describing the case, fregient in the leasing of
plant, where the land on which the plant was to be built was indeed purchased
by the financier but wherc the latter would then have the plant constructed
on the land by a third party builder. As a soluticn it was agréed to replace
the word "purchased" by the word "acquired"”. Concern was however expressed
lest the Group should run the risk of blurring the very real distinction which
;was made in Common lLaw countries between +the leasing of »eal estate, that 1s
Droperty attached to the ground, and the lea51ng of movable property, a
. distinction which was at the roor of a whole series of conSequLntlal ‘distine-
.-tions, for instance as regards depreciation - " Arawso
tion seemed to be particularly crucial in respect of the lea51ng of plant as,
wheregs equipment which was leased as 2 chattel but which was subsaquently to
be annexed to land would qualify as an equlpment leasing transaction’ 1n !
Common baw countries and accordingly would seem to fall within the scope of
the uniform rules, the same would not.be true of the leasing of a chattbl
which began life as a fixture. Whilst it was agreed that the proposed rules
were principally designed t¢ cover thé leéasing of movables - and it was indeed
suggested that the word “plant™ in the opéning chapeau be amended to read’
“movable plant” or.that the preamble, which it had been agreed to introduée,
should specifically exclude the application: of the uniform rules to real
estate - it was however pointed out that perhaps the best solution would be
simply to leave the matter open; so that;:while the rules wefé never speci-
fically intended tc-apply to real estaté leasing, their- appllcatlon was not
specifically excluded in respect of such transactions.’ Whilst'it might in
this way turn out ‘that the uniforu rules. on the interpretation given to them
by the courts of one country, we id apply to real estate as well as to mova-
bles, it was the general view thai the disadvantages inherent in such an approach
were surely outweighed by the advantages of nct having to introduce terms like
"movables” and "immovables', witn the considerably different meanings attri-
buted_fo these terms in the diffesent legal syétems3 into the draft,

.
7as stressed that thlc u*ab;uc=

ila D L

+10.- The third sub-paragraph of Article 1 was passed without comment.

il.~ " It was explained ‘that ‘he purpose of the fourth sub -paragraph of
Article 1 waf to introduce a set ainimum term for the leasing transachlonq _
te be’ covered by the uniform rules. It was acweed that these should not apply
to.short-term leases nop to that ype of lease where the duratlon of the
contract was tied to the amortiséd: 1on perlod for the partlculaw ltem of
equipment, as such a lease weuld .e treated under United States law as a o
conditional sale. However, it we  the unanimous view of the Group thaL sucﬁ
a provision was not necessary and should therefore be deleted, in the fivst
place because it was felt that the introduction of a fixed minimum term,

of for instance two years, would be to introduce an unduly restrictive clement



inte the uniform rules and, secoundly, because this point was considered

to be satisfactorily dealt with by the foliowing sub-paragraph providing
that the uniform rules applied to that type of lease the term of which took
the anortisation perioa of the zguipment into,éonsiderationj and not
therefore to a lease the tern of which was tie to the amortisation period,
By thus leaving the relationship between the torm of the lease ang the

e a8 possible this solutien had the adgded
advantage of better accommodating the United States! position. It was
peinted out that it would alsc tie in well witiidegislation heing prepared
in Italy tc deal with the growing trend on thevipart of leasing companies
and individuals to use very short-term leases 50 as to maximise the tax
benefits available in respect of leased eguipmemyt, the tax depreciation
pveriods for which were fixed by legislation, Iiﬁwas the intention under
tils legislation to introduce a term foir the ddfation of leases which
would no longer e tied to the tax depreciation period fixed in respect

of the particular equipment Lt would be rather relatec to the tax depre-

depreciation pericd as

ciation period.

12.- A3 regards the fiith sub~pafagraph of Article 1, it wés felt that
the term “amortisation' was to be preferred to'“depreciation“ in that it
conveyed more accurately the notion that was inréhded. This point was
considered to be all the more vaiid given the international churacter of the
preposed instrument, in view of the considerablé;gdvan%dges that were asso-
ciated with the employment of terminology with which as many people in as
many different countries as possible were familiar,

.
13.- It was recalled that the,s%ﬁ%hwégbuparagraph of Article 1 had
bsen the subject of lengthy discussion at the previous session of the
Study Group. To be mdre specifiec would, it was,added, only create opposition
from cne country or andther, so that to leave tpg matter open,. by stating
that there were varicus options, was prqbagly the only way of dealing
with the gquestion in a manner that would be acceptable to everyone.

: o 8 o
I~ it was explained that the prpose of Article 2 was simply to state

that the qualification of the leasing ‘transaction feor-the purposes of

Article 1 should be the same irvespective of whether it was concluded on the

basis.of separate coutracts between the” financier and the supplier and between
the financier and the user respectively ol on the basis of cne tridngular con-

. ‘. L e Y .

tract. . It was agreed that reasong of presentation dictated that the provisions
- . o . R )
of this article should be added on to.4rticle 1 as an extra sub-paragraph of

+ e Th

that provisicn, ‘ ‘ Ty

RESEPRY s
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15.~ The two parabrgg?s of Article 3 offered alternative solutions
to the guestion of the mutugl recognition of the validity of a leasing
transaction, the fipst sett] g out the more general rule that a leasing
transaction which is recogni ed in one Contracting State as a valid leasing
transaction as understood b? Article 1 should also be so recegnised for the
purpeses of the uniform rulfs in any other Contracting State, while the
second laid down the more réstrictive rile wherchy a leasing transaction
which has been validly concluded in accordance with the criteria of Article 1
under the law of the place 6f business of the user, provided that this is the
law of a Coﬁtracting State, should also, as a general rule, be so recognised
in any cther Contracting State. The more restrictive formulation was ﬁreferw
red, the more general rul€ meeting the objection that it offered too broad
a solution in requiring a transaction that was recognised as valid under
Article 1 in one Contracting State to be also so récognised in all other
Contracting Statesgregardless of whether or not this first State had any
connection with the transaction. The unfortunate consequence of such a broad
rule, 1t was explained; could well be that, even where a given lca51ng
tyransaction would not be recognised as vzlid in, say, the three Contracting
States which had the closest connection with it, 1t would nevertheless suffice
that its validity was upheld in a fourth Contracting State, with which the
particular transaction might have absolutely no connection whatsoever, for
it to be automatically validated thereby in any other Contracting State.
It was therefore felt that the rule expressed in Article 3, paragraph 1 needed
to be narrowed down by the introduction of a connecting factor between the
particular leasing transaction and the Contrﬂcting Stafd'whOSe validatiOn

recognise it as valid too.
the law cf the place of bu51r-

iser but the ggneral preference

within the Group was rather i" SR YN oct contractus. Under this proposal
a leasing transaction upheld in . Contracting State as a valid transaction
ander Article 1 would only have . be upheld in other COLtP&CtlnL States if

that first State was the state it Ethu it was concluded.

15.~- This however in turn ¥ ised the question whether the proposed
connecting factor was intended to -e exhaustive of the crounds for the vali-
dity of a leasing tramsactior as mderstoed by Article 1, that is whether
it was intended to make it the so’ connecting. factor for the validity of
by ‘Article 1 and thus preclude the possi-
ted for the purposes of Article 1 on
other grounds, for instance by perarence to the law of the place of business
of the user or the law ol “the plad of intended delivery. It was considered
that to make the lex loci contracl.s the sole criterion for determining the
validetion of a leasing tr<nhactloz “under Article 1 would make Article 3
unculy restrictive in that the place where the transac tion was concluded

leasing transactions as understoo:
bility of a transaction being val




was sometimes quite coincidental and did not necessarily tie in with the

essential place of performance, Moreover, in the case of cross-border

leases concluded with users in developing countries, an importanf factor

to be borne in mind was that developing countries would normally be highly
uspicious about zpplyin 15 the law of the place where the transaction was

cencluded in the cage of equipment supplied by a developad country, as the

ilaw of a developed country was not always regarded as being favourable to
developing country.

C17.- It was agread howaver that, while the essential purpose of
Article 3 was to enshrine the very basis of any future international Con-
vention on this subject ir a mutual comnitment on the part of all Contrac~
ting Stdteﬂ to recognise the validity of any lessing tran@actloL recognised
as valid for the purpOSuS of Article 1 in the country where it had been
concluded, this last-mentioned country alsc being a Contractlng_Stateg_this
rule was not intended to lay down an exhaustive conflicts rule for the vali-
dity of leasing transactions under Article 1. Thus In cases where a given
leasing transaction w 7as net recognised as valid for the purposes of Ar-
tiele 1 under the lex loci centractus, its validity as such could still be

established by reference to other criteria of the law of conflicts, for
2xample aceording to the law of another State with 2 close connection to
the transaction. It was pointed out that each Strate was sovereign under
1ts own national law in deciding whether to accord or to deny validity to
& transaction not recognised as valid under the law of anc ther State.

15.~ The second part of Article . of the tentative draft, laying‘down
that  once the leasing transaction had been concluded, the flmgncler 8
agreement was required for any variation of the speclflcatlons given by
the user to the supplier was felt o take znsufflcleﬁL account of the uger:
need to keep abreast of any improvements and upiatings of the equipment icased
by him. It was accordlnglj'yropoaed separating the two parts of Article 4
into separate sentences, the second of which would be amended so as to vead:

"The specifications given by Lnu user to the supplier may only be
varlad without the consent of the Ilﬂdﬂul@? if the variation does not affect
the purchase price of the eguiprent,

. 15.~ However, it was pointed out that, to the extent that the purpose
of the second part of Article 4 wos to prote~t the interests of the Tinan-
cier, the latter, regardless of whether the purchase price was or was not
affected by any variation in the speﬂification°'ﬁiVé1 by the user to- the
supplier, had as owner of the equipment a legitimate interest to be informed
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of anything that happened to his property. The user would, therefore, it
‘would seem, in any event have to give notice to the financier before varying
the specifications he had given to the supplier, as he was not the owner of
the equipment. It was morecver essential for the financier to be able to
assess the position of his prospective debtor at the moment when it.was
proposed concluding the ieasing agreement, which made the implications of

the proposed amendment to Article 4 all the more alarming for 'the financier

in that its effect would be to bestow on the user a yipht, apparently unlimited
in time, to aggravate the situation of the financier as he saw fit in the
iight of technological progress. This, it was feared, would seriously upset
the balance between the rights of the two parties to the leasing agreement:
just as the user was entitlad to be able, under the leasing agreement, to use
the equipment best suited for the purpose for which he had leased it and =
therefore the most up-to-date model available, the financier, under the
leasing agreement, had to be given a corresponding opportunlty to declare his
opposition to any proposed variation in the terms of the agreement which would
have the effect of increasing his responsibilities, always of course subject
to the proviso that the financier's consent was not withheld unreasonably

or in had faith,

20.~ It was felt that the financier and the supplier should be free to
vary the terms of their agreement without having tc seek the prior approval
of the user so long as the variation proposed by them would not affect the
user, as, for instance, a variation regarding the terms of the payment of
the purchase price, However, discussion of such matters would, it was thought,
normally take place before the leasing agreement itself was concluded, whereas
Article H sought only to make the user's consent to a erlatlon of the agreement
between the supplier and the financier indispensable where such a variation
occurred after the whele leasing transaction had been concluded. [t was argued
that this was not necessarily so, as, for instance, in the case of a buy-
back arrangsment between the financier and the supplier, which the parties
might decide to vary after the ieasing agreement had been concluded, which,
it was felt, they should be frece to do without first having to seek the user's
approval, given that the latter would not be affected by such a variation.
It would in fact be. qulte normal for the financier and the supplier to make
such private agreemenia given that they would often have been dealing with one
another on a continuous basis for some time. Moreover, there would be wany
instances when the effect of such agreements between the financier and the
sup§liefjwould be to give the user better financial terms, as, for instance,
in the case of the aforementioned buy-back arrangement, under which the fi-
nancier afid the supplier would agree that, in the event of the user comnitting
a breach of his contract with the financier, the supplier would take bagk the
QQuiphent, thus giving the finencier a guarantee which he was then able.to
translate into better terms for the user. Some doubt, however, was expressed
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as regards whether such z variation of the agreement between the supplier
and the financier during the life of the leasing transaction would neces-
garily always have the same effect, so that tne question might perhaps arise
in this context of the extent to which it would be necessary to examine
the need to alter the calculations on the basis of which the amount of the
rantals paid by the user had been cetermined. It was agreed ¢ be advisable
in this situation to avoid laying down a hard and fast rule and rather to
leave the parties free to improve their mutual rights and obligations as
they saw fit, particularly as one probable result of enabling the financier
anc the supplier to vary their agreement without having to seek the user's
prior approval, so long as the variation proposed by them did not affect

the user,would be that a parallel right would have te be given to the user
and the supplier,in respect of variations of the specifications given by the
user to the supplier which did not affect the financier. '

C2l.= It was accordingly agreed that it would be best to leave Articie 4
as it stood, apart from one change, the effect of which would be to allow the
parties to vapy their respective agreements to ‘the extent that this reflected
the negotiation of better terms, although not if this would worsen the situation
of one of the parties, It was acecordingly azreed to add the words ‘unless
otherwise agreed” to the text of Article 4y,

22.- It was explained that Article 5 had been medelled on the Uniform
Commercial Code of the United States of America, in compliance with the wish
expressed at the first meeting of the Study Group, wherée both Mp Covgan and
My Gavalda had pointed to the great flexibility afforded by this model, in
that it both gave protection to third parties coming int¢ contact with the
equipment and at the same time did not unduly tie tne hands of the financier,
who was, for instance, only obliged o register according to the type of
equipment,

23.~ One member of the Group expressed his total opposition to the
introduction of =z public notice system for leasing transactions, arguing
that it had not been found necessary to introduce such a system in respect
of other financing contracts. In his opinion, the expense of filing under
a public notice system would mean that only bad contracts and bad customers
would normally be registercd so thet filing would not give the guarantee
that was being sought. It was argued, on the other hand, that a public
notice system was the only effective means of informing innocent third
parties coming into contact with the equipment that the particular asset
was subject to a reservation of title, as there was otherwise a very great
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danger that such third parties might regard the said equipment as an asset
of the user. This problem was particularly acute in the case of financial
institutions desiring to lend to the user on the security of his assets, as
a physical inspection of all the equipment of the financial institution's
potential debtor in such a case was simply not feasible. Balance-sheets too
were inadequate for this purpose,serving a quite different function, that
of a general publzg notice, from the functiom that was had in mind here,
namely that of a notice to a specific kine of third party.

24.~ The guestion was asked Whether there was not a contradiction between

the provision of Article 1 stating that the firnancier is owner ¢f the equipment
throughout the term cf the lease contract anc the proposal in Apticle 5 {1) to
make. the enforceability of the financier's title against third parties de-
pendent on his having given public notice of the transaction. It was, however,
the general view that there was no coniradiction between these two provisicns:
the one recognised the financier's ownership of the equipment while the other
;ae_nt ‘that, in order to have pr:.orJ,Ly over innocent thirc parties as regards

' h;s owner'shlp3 the flnan01er Was Obllﬁhd to give public notice of such '
ownershlp

25,~ 1t was felt that the draft revealsd a certain incoherence when the
provisions of Article § instituting a public notice system were viewed in
conjunction with the provisions of Article 7 confirming the finencier's right
to protect his title by affixing z plaque to his property, as tnough the .
authors of the draft were not feglly sure whlch public notice systen was
better. Experience, moreover, in the cpinion of one member of the Group, had
demonstrated the 1nefrectlvenes¢ of the plaque as the basis of a publie notice
system.

26.- The major criticism levelled against the proposed Article §,
however, was that its provisions went intc overmuch detasil in defining the
type of public notice requirement te be laid down in respect of the leasing
transactions covered by the uniform rules and that to this extent they would
be 1ntolerably ‘burdensome for the flnancler while not belng partlcularly ,
precise either. In partlculdr the requirement that the notice should be
cigned by both the financier and the user could be expected to be the source
of considerable dlfflcultlcs in the case of cross-border leases concluded
by cofrespoﬁdenée. glveq that it was difficult to 1mag1ne such a requlrement
being met unless both financier and user llVﬂd in the same country. Attentlon
was alsc drawn to the difficultlea that could b xpected to arise in regpect
of cross-boraer leases in determlnlng what was to be treatea as the corract

malllng address of the user for the purposes of ‘the proposed frticle 5 (l)
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as the place of business of the user could quite well be in a different

country from the place where the equipment was to be used by him. This

raised the question of the extent to which the ziving of the wrong address
would invalidate the entive public netice. Moreover, the preguirement that

the notice sheul<d contain a statement indicating the type or describing the
items of equiprent needad, it was felt, to be made more specific, as, in the
present wording, it was difficult to gauge whether only a summary description
of the equipment would suffice or whether, on the cother hand, all the equipment
would have to be described.

27.- It was accordingly suggested that a better solution would be to
leave each Contracting State free to organise its own public notice syétem,
all the more so as certain States had already passed legislation setting up.
domestic public notice systema. A commentary on the proposed uniform rules
could then contain guidelines as to the desirsble components of such a system,
which could be based on the items included iv: draft Avticle 5. Thus all that
would need to be stated in Article 5 would be the pure, abstract principle
of the giving of public notice in the form of a minimum requirement, together
with the penalty for non-compliance with this reguirement. It was suggested
that, if it was thought desirable to add a little detail to this rule, then
it might alsc be provided that the notice tec be given should permit the
identification of the parties and of the equipment, although without speci-
fying the manner in which they should be identified.

28.~ A propusal was made that the unifors: rules should contain a special
rule for leased assets which, by their very nature, were subject to registration,
for example ships and zircraft, whereny such assets would be exempt from the
Article 5 public notice requivement, since they would otherwise effectively
be liable to double registration. One possible solution advocated was the
introducticn of a provision according to which, where leased assets were already
subject to a special public notice requirement in the State where they were
to be used, the public notice requirement laid down in the  uniform rules would
not be applicable.

2C.- It followed from the Group's deecision to cut down Article 5 (1}
that Article 5 [ 32) automatically fell.

30.- The ¥rench vex: of Article 5 (3} was found to be centfusinz in that
1t was not fmvediately clear which “immeuble” the wards “immeuble concerng!
rererred to, i.,e. whether it wus the “immeuble par incorporation’ or, as was

irn fact the intention, the real property of which the leased equipment was to

become a fixture. This provision proved to bo the scurce of a division of
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opinion among the members of the Group. On the one hand, the view was
expressed that it should be left unchanged, on the ground that, inrconjﬁnc-
tion with Article 6, it succeeded in striking an admirable balance between

the different interests of the partlus in play, first, that of the financier
wishing tc detach the fixture from the property to which it had become at-
tached and to repossess it (covered by Article 6), secondly, that of the

owner of the real preperty concerned lest his property be damaged as a result
of the act of severance (covered by Artidle 6) and, thirdly, that cf an in-
nceent third party lending money to the owner of the real preperty on the '
security of that same realty, probably believing that the equipment annexed
thereto was ir the ownership of the owner of the real property {(covered by
irticle 5 (3)). On the other hand, the predominant view within the Group was
that, whilst it was. right that the uniform rules shoula clearly enunciate

the principle ‘that public notice was required for leased eguipment that becomes
affixed to realty, it was undesirable that they should go into detail

~as regards the specific contents of such notice, beyond perhaps; im line with
the suggestion made in respect of Article 5 (1), the statement.that the notice
should permit the identification of the parties and of the property in question.

31,- States would thus be left freé to organlso their own’ systema
of public notice both in respect of the situaticn covered by Article 5 (l)
and in respeet of that covered by Article 5 (3) of the tentative draft The
first three paragraphs of Artidle 5 could thus be reduced to a 51ngle pro-
vision, for which the following wordlng was suggested:

_ %1, The financier's title to the equipment provided for the
use of the user shall only be enforceable against third parties if he has
given the public notice defined by natiomal law', -

32.~ This however still left open the qaestlon of which national law
should gOVern the publlc notice requlremcnt to be lald down in the uniform
rules, Some favoured the law of the: place ‘of business of the financier but
‘this met the objectlon fhat5 if one of thée pr1n01pal objectlves of a public
notice system was to protect innocent third parties dealing with the user
of leased equipment, it was unrealistic to require such third parties to
consult a register in the country where the financier had his place of business
because they would not necessarily be aware of the financier's existence:: -

33.- It was therefore proposed that, in line with the long established
‘pule of ﬁr;vate internaticnal law, the governing law should be the lex rei
sitae. ‘Howéﬁer this choilce naede¢ narpowing down fuwther 'in the oplnlon
of one member of the Group, who suggeated hat, if it was broauly the 1ntentlon
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to equate the leasing transaction coverea by the uniform rules with a
secured transaction, then it would be better to provide that public notice
should be given in the place where tne legsed equipment was inteaded to be
used or, in the special case where 1t was to be =ffixed to realty, in the
place where the real property was located, '

Sh.~ This still left the problew of whicn law should | govern the public

otice requirement in the type of case whert toe Financier leased goods to
a user in country A in the belief that they were to be used in country A
but where the user tnen removed them to country B without the knowledge or
prior consent vf the financier, Whereas, in the case where, at the time when
the leasing contract was signed, the financier knew that the poods were
intended to be used in a different country from the one where the user had
his piace of business it would be reasonzble to require the financier, in
order t¢ protect his title, to pive public notice of the lease i the
country where the goods were intended te¢ be used, this would clearly not be
50 where the financier could bave had no prior intimation that, in crder
to protect his title, he should give public notice in some other country
too. In the case where the user fraudulently remcved the equipment to and
dealt with it in such a second country, it was propesed that the ordinary
conflict of laws rule should apply. Thus the impact of any dealing in the
second country would fall to Le governed by the law of the second country,
which, after recognising the title created in the Fipst country. weuld then
aave to decide whether that title was tu be cverridden under the terms
of its own law.

35.= In an effort to give effect te the varicus points made during
the Greup's examination of Article 5 (1}, (2) and (3), ip Bey proposed the
following redraft of Articlie 5 (1) designed to cover the subject-matter pre-
viously regulated in Article § (I) and (3) of the tentative draft:

“Article 5

_ (1) The financier's title to the equipment provided for the use of
the user shall not be enforceablé against third parties if he hag not
given publiic notice of the contract providing for the said use in ac-
cordance with the reguirements laic down by the law of the place where
the property is to be used. Such notice shall permit the identification
of the parties and the individualisation of the property,




36.~ 1In support of this text Mr Bey pointed out, Ffirst, that it
pinpointed the object of the public notice requirvement which all but one
of the members of the Group favoured embodying in the proposed uniform rules,
namely the contract betweén the financier and the user: secondly, that it =
made it clear that thne choice of the type of public notice requirement and
of the method to be employed in connection with this requirement wereé left
to the law. of the place where the property was to be used, i.e. the lex rei
sitae; thirdly,; that the only aspect of this public notice requirement which
it was proposed to spell out in the uniform rules was that it shquld permit
the identification of the parties and the individualisation of the property,
80 tnat the contract between the financier and the user would have to be rela-
tively specific on these points. MHe pointed out that as a public notice system
it had the undoubted advantage of not being unduly restrictive, in that it
would not requirve the drawing up of special documents and would not create
too many administrative difficulties, as it would suffice to send the con-
tract between the financier and the user to the authority empoWered under
‘nationali law to receive such a public notice.

37.~ It was felt that the words -"the individualisation' should be
deleted. It should be sufficient that the notice enabled the property to
be identified, it being important tc aveid & procedure which reqdiréd"a:%
precise description of the property, in the same way as had been” done in
Article 9 of the Uniform Commercial (dde’, under which a not:.ce could be filed
that related simply to the typeb of property to be leased

38.- The questicn was raised whether the propcsed text dealt adequately
with the case of fixtures. It was pointed cut that this case was covered by
the use of the word “property’, it Leing stated that it was intended to be
governed by the law. of the' place where the property was to be used. In order
to clarify this point it was agreed to amend the Frencn text of the proposed
provision so that ‘the words “et suivant les modalités déterminses’ would be
inserted between the words ‘dans les conditions fixées” and the words ‘par la
loi du lieu d'exploitation des biens ..."; it was agreed that the addition
to the French text would not require any amendment of the English text in
which the word "requirements” was sufficient to cover both "conditions” and
procedural "medalités™ in the French.

39.- The proposed text as thus amended was accordingly adopted as the new
article, it being agreed to delete paragraph ' of Article 5 of the tentative
draft, because this type of provigion was generally intended to deal with
those who bought from dgalers in goods, whereas in the case of a lease the user
was not the type of person who would be entitled to dispose of the equlpment
in the ordinary course of business as his trading stock.
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4C. - Article o of the tentative draft met with generai approval,
although it was pointed out that it would be necessary for the determination
of the financier's priority (“... to the extent that the financier has
priovity over the claim «..7) to specify the applicable law. It was agreed
tnat the applicable law for this purpose zhould, in accérdance witin national
Fractice in this matter, be the law of the State whers the resl property was
sltuated, ' : |

#l.-  Agreement on this foint was however not reachec without the
expression of considepable differences -of opinion on the extent to which
the tentative draft already laid down a priorities rule in Article 5. Thus
one member of the Group'thought that the financier's priority in the context
of Article € should be lipked to  his compliance with the public notice require-
ment laid down in Artic;els? 30 that, where the financicr had indeed complied

+

with this requirement. he would take pricrity in respect of equipment which had

hecome a fixture of realty over the claim of any persom with an interest in the
realty. In cases where the financier had complied with his duty to give public
netice of his title under Article 5, he thought it would be unfair to make the
financier pay for the consequences of the user's breach of his contractual
duties towards orher parties, notably the owner of the realty of which his
property had become a fixture, by compelling him to meet the expense arising
from the severance of his property frem the said realty, as, once the finan-
cier had given public notice of his title,the owner of the realty was pre-
sumed, like all other innocent third parties, to have been informed of such
title,

#2.-  Aother mesber of the Group pointed out that, apart from the
deleted paragraph 4, Article 5 in ne way purported to regulate the complex
question of pfiorities and that there was therefore no pricrity rule in
Article 5 to which Article & could be taken to refer, Article 5, in his
view, simply set out the finencier's duty to protect his title by public
notice and did not purport to state that, ii he complied with this duty,
his title would necessarily be enforceable against all classes cf third
party. A distinction had to he drawn between what was necessary to perfect
a title to render it as complete as possible and a prioritias rule deciding
against which third parties that perfected title should be binding. It couid
not bz inferred from the public notice requirement of Artizle 5 that title
of which public notice was givern in accordance with that provision would
necessarily be effective apainst the whole world, Indeed, as already men-
_ ticned, paragraph 4 of Article 5 £ave just one such case of a third party
who would take free of the financier's title, even though the latter had
given public notice therecf, namely a purchaser in the ordinary course of
business. Thers were many suci: other cases where, regardless of the owner
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having taken all steps necessary to perfect his title, this would not suf-
fice to give him prioritiy over all classes of subsequent interest, for example
the claims of the revenue authorities.

43.- While there could be no gainsaying the importance of the question of
priorities in this regard - one member of the Group recalled that, under the
‘civil codes of those countries which had taken the French Civil Code as their
model, a lessor of movable property which was tc be used by the lessee as a
fixture of the real property which he leased from a third person ran the risk
of losing his title to the said movable property if he failed to inform the
third party owner of the realty of his interest in the movable property at
the -time of its incorporation in the realty, the real property ocwner otherwise
taking free of the title of the owner of the movable property - it was the
general opinion that it was a question of such complexity that it would be
undesirable to-attempt to regulate it in the proposed rules, 'particuldrly in
- the light of ‘the policy adopted in respect of Article 5, namgly to-avoid going
. into too much detail in the uniform rules-and to leave questions of ‘detail to
be regulated by the applicable national law, and that it should ‘therefore be
- left to be dealt with in accordance with the applicable national law.

Wi, - It was further agreed that, for reasons of prauentatlon the awtlcle

should be lelded into two sentences at thu end of the fourth llne, that is
“after the words “.,. remove his equipment from the real property".

u5,- Although Article 7 was not intended to lay down anythidg more than
a permissive rule and although it was recalled that Belgian law actually re-
quired the affixing of such a plague in respect of leasiny transactions, it
was generaliy considered not to have any place in the proposed uniform rules,
first bbcause Artlcle 5 alread} ‘set cut the basic public notice requirement
to be laid down in respect of leasing transactions coverud by the rules and
secondly because it was felt that this was a matter best left to be decided
by the parties inltheir'c$ntract. 1t was accordingly deleted,

46.- In reply to-a query as to the precise meaning to be given to the
words: fobligations ... extra-contractuelles” in the French text of paragraph 1

-

of Article §, it was explained that this expression was intended to cover
“obligations dflictuelles et quasm—gcllctaellcs“ ' :



#7.~ The wording of paragraph 1 was amenced to tuke account of the
fact that,under English law for instance, duties would not normaliy flow
“rom cwnership but rather from the delivery of possession or the supply
of goods. The words “his ownership® were accordingliy amended sc as to
read ‘the supply by hin, o o o

beao- It was agreed that paragraph 2 of Article £ should be deleted,
in thag, first, the first part of the paragreph ("The financier shall in
particular ... during the term of his contract with the user’) merely gave
a speciiic illustration of the general proposition already stated in para-
graph 1 and, secondiy, the second part of the paragraph was inconsistent
not only with tue general immunity from civil lisbility conferred on the
firnancier by paragraph 1 but alsc with the statement in the First sub-para-
graph 05 Articlc 1 that “the cholce of the equipment and the supplier lies
with the user’, It was felt to be thoroughly inconsonant with a logical
and falr distribution of the risks attendant upen the conferment of this
chioice on the user in Aviticle 1 for it to be 'the f{inancier who should have
to bear the unfortunate conseqguences of the user’s exercise of this choice
turning out to have been a bad one, as for instance in the case of equipment
affected by a latent defect which could not reascnably have been discovered
at the time of delivery. This, it was pointed out, was a matter for which the
suppilier was rather tc be regarded as responsible,

49, - There-was sone -discussion of’ the possible nesd to gqualify the
financier's immdnity from civil liability conferred by pavagraph 1 in these
cases where he himself chose the equipnent and the Qutplier. It was thcught
that this would however happen only in the rarest of cases, ds the user would
almost always insist on himself sgiectlng the Lqulpment to be ‘used, and that
it was in any event covered by the p PquSLOHS of Article & (h) ' o

50.~ Some doubt emerged in the minds of members of the Study Group
regarding botin th: precise suibstantive ambit of the duty laid upon the
firancier in the third paragraph of Article 8 of the tentative draft. which,
in view of the Group's decisivn to delete the preceding paragraph, automati-

cally became the now paragrapn 2 of Article 7, and the specific time at or
during which the financier owed this duty. '

51.- As regards the second of these two points, namely the temporal
limits of the financier's duty to ensure the user's gquiet possession of the
equipment, it was pointed cut that tne wording employed was open both to the

interpretation that the duty was owed only at thoe wmoment when the leasing
agreenent was concluded and te the interprotation thot the duty was owed
rather as from the time when the eguipnent was deisivered Lo the user,
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It was explained that it had been the intention of the drafters of this

~ provision, in using the words ... equipment provided for his use™ to
indicate that this duty was intended to subsist from the time when the
equipment was put at the disposal of the user throughout the term of the
leasing agreement.

52.- As regards the first point, namely the precise substantive ambit
of the duty laid upon the fimancier by this paragraph, the view was expressed
that the term "quiet possession” could be 1nterpretea in a broad sense as
coveriing disturbances caused by the financier himself, by the public autho-
rltles notaaly through requisition or exProprlatlun, by cther third parties,
for instance neighbours, and by the fact that the equipment on delivery was
unfit for the purpose foér which it was intended. It was however not the
opinion of the Group that the finsncier should be held liable for disturbances
resulting either firom unlawful acts of third parties or for.acts of third -
parties not due to the fault of the financier, for example expropriation by
the public authorities, that is conduct which would normally frustrate the
contract at law and bring it to an end, because that could not be regarded
as being the fault of either party. Equally if the equipment delivered was
defective, the Group's intention had been not that the financier should be
made respensible for this but rather that this should be the user's responsi-
bility, since he had the choice of the equipment and would under the uniform
rules have direct remedies against the supplier. The purpose of this para-
pgraph was rather to make the finamcier liable where the user's possession of
the equipment was disturbed as-a result of the lawful act of a third party,
that is where the financier did not have the right to dispose of the.equipment
in question or wuhere his right to do so was qualified in some way,, and because
~of that a third paprty was entitled to claim possession.of the equipment
by. virtue of a paramount title, for example where the financier lacked title
or where, though he had.-title, a third party had the right to repossess the
equipment or to stip it from being used because it was in breach of & patent
or trademark. The duty laid down in this paragraph was accordingly to be seen
as the analogue in the’ conteAL of leaSLnE c0ntracts of the 1ﬁplled warranty of
qulet posse5510n in a CDntrdct of sale.’ ' e

-53.~ In order to Clarlfj thls p01nt the Group agreed that the paragraph
should be amended so as to regd:

: "2, - The financier shall, notwithstanding the provisions of the
first paragraph of the present article, be liable to the user where the latter’s
guiet possession is disturbed by the lawful act of a party having a supericr
title or right.* L '
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St~ The question was raised whether this paragraph should not
however contain some provision regarding whether or not the user should be
entitled to cease or withhold payment of his renvals where his quiet possas-
sicn of the equipment was disturbed. It was explained that the French Civil
Code, for instance, establishted & correlation between the duty it laid
expressly on the lessor to ensure the lessee's quiet possession and the right
which compliance with this duty :ave him to receive rentals from the lessee.
It was recalled that. in the event o< the user’s quict possession being
disturbed, for example because of the equipment beiﬁg'defective, the user
might be given the right either to withhold payment of his rentals or to
request the court to reduce them. The opinion of the Group, however, was
that Article 8 was concerned with the ‘duties of the financier and breaches
of duty by the financier and that, while the user might have the right to
cease or to withhold payment of his rentals fop breach of such a duty, such
2 right might also be given becauss the ability to continue performance of
the contract was irustrated Ly an act beyoud the control of either the
financier or the user and in Ay eveat this was a quite separate matter
from the question of the duties of the financier which could probably best
be left to be dealt with in dccordance with the general contract law prin-
ciples of national law.

55.~ The fourth paragraph of aArticle 5, which, in view of the deleticn
of the secend paragraph of that article, Had now become paragraph 3, was a
furtiier exception to the basic exemption from liability granted tc the fi-
nancier in paragraph 1. Apart from the need to intrcduce the same amendment
as that made to paragraph 1, nanely the replacement of the words “his ownepship'
by the words ‘‘the supply by him”, this provisicn met with the wholehearted
approval of the Group. It was in particular felt to be thorcughly .consistent
with the first sub-paragraph of Article 1: where the financier left the choice
of the equipment and the supplier th the user, then it was normal that the
“latter should be liable for the consequences of his choice proving to have been
a bad one, but where the financier had himself interfered with this choice,
whether directly or indirectly, then it was just as fair and logical that the
financier should bear the consequences of his interference in this choice.

°6.~ Articles 9 and 10 had to be viewed together as they were virtuslly
identical in structure, the difference between them lying in the fact that,
- whilst Article 9 dealt with feilurve by the supplier to deliver the equipnent
contracted for, Article 10 covered the case wherc, although the equipment
was in fact delivered, it provec to be unfit for the purpose for which it
had been intended. The main feature, indeed the great novelty of. these two
articles was their conferment on the user i an independent direct statutory
right of action against the supplier, regardless of the fact that he was not
party to the supply contrdet, because of the sui genefis character of tripar-
tite leasing operations in which both the equipment and the supplier were
chosen by the user.




57.- It was felt that the direct fight of action against the suppiier
conferved on the user by Article 9 for non-delivery of the equipment should
however -also lie where the equipment was in fact delivered but late, as it
was reagonable for the user to expeéct to be ‘compensated in that case tco.
Paragraph 2 of Article 3 did not cover this case, simply previding that before
remedies could be exercised for non-delivery a further rcasonable oppor-
tunity for delivery had to be given. It was. agreed that the scope of
Article 9 sheould be extended accordingly. :

58.~ In the view of the CGroup, the nature of the remedies available

under Articles 9 and 10 needed to be clarified. Given the separate rela-
tionships inherent in a leasing operation, these remedies were best divided
~ into three distinct groups: first, the user's remedies against the supplier;
;secoﬁdlyi those of the user against the'fiﬁancier; and, thirdly, the finan-

cier's remédies against the supplier. o ' '

59,~ As against the supplier the user's remedy for non-delivery or
late delivery could only be one of damages, given that he was not party to
the supply contract. For the delivery of equipment not in.conformity with
that contracted for in the supply contract, on the other hand, it would be
necessary to grant the user 2 right to reject such'equipment? since there was
no contractual nexus from which-such a right~could otherwise be extracted.
The effect of the us=r's exercise of this right would be to produce non-delivery
with the consequent application of the provisions on non-delivery, This would
however cléérly alss have an impact on the user’s remedies against the finan-
cier in that, where, after the supplier had been zlluwed an extended perlod
of time, in accordance with Article 9 (2) of the tentative draft, in which
to make an effective delivery, he h.d stiil failed to do so, the user. would,
in addition to his separate right of ctlon against the supplier for damages
for non~delivery, have the right to termlnate the lecasing agreement, whereas,
if in this extended time the supplier had made an effective tender, then the'
user's remedy would have been restricted tc 2 rlght to claLm damages from the
suppller for delay in Lallvery

60.~ However, as regards the user's remedies against the financier for
non-delivery or late delivery the Group's thinking was mere divided. The
majority felt that, in the event of non-delivery, the user's initial remedy
should be to withhuld payment of his rentals pending delivery, given that
possessicn was the very basis of the leasing agreement, but that, where the
equipment was still not delivered even after, in accordance with Article 9 (2),
- the supplier had been allowed an extended period of time in which to do so,
then the user should be entitled to terminate the leasing agreement. Mr Bev,
~ whilst agreeing with the rest of the Group as regards giving the user the
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rignt to terminate the leasing agreement, nevertheless dissented from the
view that the user should also be given the right to withhold payment of
his rentals pending delivery of the equipment, In his opinion, the user
already had the means to obtain compensation for his loss through his direct
right of action for damages against the supplier and it was not reasonable
that he should expect to be compensated twice over, once by the supplier
and then again by the financier. He felt that the user’s remedies against
the financier snould be limited to the right to terminate the leasing agree-
ment and shoulu not include any further right to compensation. The user,

to his mind, should therefore be under an obligation to go on paying his
rentals until such time as the court had given judgment. This was neces-
sary, in his view, to safeguard the security of business transacticns.

He added that, if it should turn out that the supplier had in the meantime
become insolvent, it was a logical comseguence of the principle enshrined

in the first sub-paragraph of Article 1 that the user should bear the con-
sequences of his right of choice.

6l.- The financler's remedies against the supplier would finally,
it was agreed by all, be his normal sale of goods remedies. These, it
was felt, need not, however, be dealt with in the proposed uniform rules,
as they were already exhaustively dealt with by domestic and international
law, save tc provide, as had indeed been done in paragraph 4 of Articles 9
and 10, that the financier's pursuit of these remedies should bé exercised
in a joint action with the user. It was alsc agreed that the user's exer-
cise of his direct right of action against the supplier should not be al--
lowed to interfere with the supply contract. It was moreover polinted out
that there was one way in which the user's direct right of action against
the supplier should be seen as subordinate to the financier's exercise of
his sale of goods’ remedies agaiﬁst the supplier anc to the court’s determi-
nation of that action by the financier against the supplier, namely the case
where it emerged that the supplier's failure to deliver had been: the result
of the financier's breach of the supply contract, for example non-payment
of the purchase price. In that case the user's rignt of action against the
supplier would of course no longer lie.

62.- The embodiment in the tentative draft of the princinle that all
actions brought under Articles 9 and 10 should be brought in the joint names
of the Tinancier and the user simply reflected what had been agreed at the
Group's first session. Subject to Mr Bey's dissemting opinion, this agreement
vas confirmed. HMr Bey, however, thought tnat the principl. of the joint action
was inconsistent with the uniferm rules’ declared aim of enshrining the
sul generis nature of triangular financial leasing operstions in appropriately
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sul_generis solutions and in particular with the propcsal tc give the user
a new independent direct right of action against the supplier, as the main
recason for creating this new direct right of action had been precisely to
resolve the problem which had hitherto arisen out of the fact that the user
could previously cnly claim compensation from the supplier'éithér by suing
in the financier's name or by bringing a joint action with the f1nanc1er.
This, he pointed out, had been a legal subterfuge to which it had been _
‘necessary to resort in crder tc get round an “btherwise 1nsupurable nroblem
init, once paragraph 1 of Articles ¢ and 10 hac eéstablished the novel prin-
ciple of the user's direct right of actlon'ubalnst the uPPlLer, this was
a problem which no longer existed and there was therefore no lbnéer any :
justification for the user to have to juin the financier®s name to any |
action which he wished henceforth te bring against the suppller.

§3.~ Horeover, the financier's role in the whole leasing operation
bDeing at all times almost incidental, he considered that it was ussential
to leave the user the absclute freedom implied by his central, dynamic
role in the operation teo deal with all technical aspects of the equipment,
which necessarily included sissessing whether the equipment delivered was -
defective and dealing :with non-delivery and -late delivery, subject only
to the provisg that:the uber's exercise of this freedom must not harm the
interests of the financier. To his way of thinking; such freedom was incon-
sistent with an obligation for the user to join the financier®’s name to
any action he might wish to bring under the uniform rules against the
supplier: he felt that it was a natural corollary of . this freedom that the
user should also enjoy complete freedom as rejzards the manner in which he
saw fit to bring the direct action which it was proposed conierring on him.
Cne member of the Group pointed cut that it weuld however always be pos-
sible for the financier to assign his rights to the user so that there
would not necessarily always have to be three parties before the court and
the- user would be free to pursuefis remedy as he saw fit. This, dr Bey
thought, was nevertheless still inconsistent with the idea of conferrlng
upon the user an- 1nuﬁpendent direct right of action against the buppller,
in that it made the user's exercise of his right of action dependent on the
financier, and was above all to be deplored to the extent that, instead of
following through with the Croup’s declared objective of creating something
new that wouid be in keeplvg with the sui generis character of the tripartite
lea31ng operatlon the Group thereby seemed simply to be falling back on-
the c13551gal coentractual models. 'He thought this was. particularly undesi-
‘rable in view of the Fact that even though leasing contracts still provided
'for the user to act against the supplier only in the financier's name, the
French Court of Cassation had recently recognised the existence of an inde-
pendent ¢irect right of action against the supplier in favour of the user.



B4.~ By way of explanation of the desiranility of incorporating the
principle of the joint action in the uniform rules, Mr Goode recalled that,
at its first session, the Study Group had reacheu the conclusion that, as
the financier and the user each had separate interests in the equipment
~ both of them were deriving'income therefrom, the fincncier iu the form
of rentals and the user in the form of the use to which he intended to put
the equipment ~ each of which might be adversely affected if one were to
pursue his remedies independently of the other, claims should in principle
be made by both parties acting jointly. Ia the case of the delivery of
defective equipment, for instance, while the value of the ssset owned by
the financier would be Aiminished on the one handé, his trus loss could
not ou the other hand be calculated without refercnce to the leasing agreement,
because if, for example, he wers tc remain entitled to collect his rentals
notwithstanding the defects in the equipment For which he was not respon-
sible, then his luss was of a residual character: it would cnly become a
loss if the lease were not fully consummated end rentals nqt paid'by the user.
On the other hand, if the lease were to be prematurely terminated because
of default by the user, the financier would suffer losz if the equipment
were less valuable because of the defects in it. Similarly in a claim by
the financier against the supplier the neasure of his lozs would depend very
much on the extent to which he verained able to collect rental payments '
from the user notwithstanding the defects in the equipment. It was therefore
not sensible to have 2 systen in which one party could sue the supplier
without the other party being before the court at the same time. It was
better for the ccurt to have all the parties involved in the tripartite
transaction Lefore it at one and the same time, particularly with a view
to  avoiding the risk of the duplication of damages. The joint action
would indeec be a logical consequence of the Greup's decisicn to recognise
the truly tripartite character of the sui generis form of leasing transaction
rather than to go on treating the transaction simply as two isolated con-
tracts.

65.~ As one possible solution to the problem arising out of the
distinction drawn between the direct right of action on the one hand and
the joint right of action on the other hand, it was suggested drawing up
2 clause permitting the parties to resort to arbitration aod establishing
a procedure which would from the outset enable the different parties involved
te appeoint arbitrators with o view to the iitigation being settled Ly one
and the same proceedings. This proposal however failed to carn support.




66.~ Mr bey's opposition to the principle ot the joint action not
‘having been appeased by'Mr Geode's explanation, the Chairman, havihg'noted
that he and the majority of the Group favoured the principle of the Jjoint
action for the reasons advanced by Mr Goode and having aeﬂepted the latter's
offer to submit a redraft of Articles 9 and 10, requested Mr Bey to submit
ai alternative redraft of Articles $ and 10, so that the Group coula compare
thely different solutions at its next session. b sey agrced to tnls _request.
was agreed that it was better for Articles 9 and 10 to be redrafted together
given the similarity of the solutions proposed in each of them.

- : i
- 67.~ Strong support was expressed for the principle contained in the
“secend sentence of paragraph 4 of Articles § and 10 to be maintained- in

the proposed redraft., It was seen as a most important safeguard against

the possibility of the financier and the supplier acting together to prevent
the user from excrcising his direct right of action agaigst the supplier.

It was explained that, under English procedure, where, in order to ‘ensure
that the need to have .all the interested parties before the court should
not be undermined, the action had to be biought in the joint names of two
parties, as propused in Articles 9 (4) and 10 (4), if one party refused

tc allow himself to be joined as plalntlff then he could. alternatlvely be

. ]01ned as defendant,

68.~ Some paragraphs of Articles 9 and 10 ¢f the tentative draft
it 'was a&reeu ‘would probably disappear in the vedraft. For 1nstance, the
view was expressed that paragraph 3 of Articles 9 and 10 would probably be
superfluous in view of'paraypagh L of the cane artlcles.

59.%: Ong member of the Group wondered whether Article 10 (1) would
not perhaps have to be cut down in the proposed redrafit, at least in so far

a8 the financier's liability was concerned, in view of tie feneral exemption

&

from ligbility for cefects given to the financier under Article & (1).

However ancther membexr stressed the practical 1mpcrtance of this provision
‘glven the greav number of cases in whlch the financier never saw the equipment,
the user-as a result acting in a wa on behalf of the financier to check the
conformity of the equipment with that contracted tor.

7@:- The questlon arose Whether the wording of Article 10 (2), and
in partlsular the wordsYwhich is not in conformity with that contracted for,»

It

were broad enough to embrace the supplier's implied contractual duty to ensure

that the goods supplied by him were of "merchantable quality". While the
language of Article 16 (Z) was quite clear in bestowing a direct right of



action on the user in respect of those matters expressly specified in

tie supply contract, as much was not clear iu respect of terms implied
under the supply contract. It was however agreed that for the same

reasons as had led tne Group to establish a direct right of action in
favour of the user in respect of the express terms of the supply contract,
namely the fact that the user was not pariy to the supply contract but was
nevertheless alone responsibie for the choice of Loth equipment and sup-
plier, the same direct right of action should alsc lie uncer the uniform
rules in respect of the implied cuty of 'merchantable quality”™. The effucti-
veness of the direct rignt of acticn conferred on the user would otherwisa
be considerably reduced. It was therefore agree¢ that the proposed redraft
of Articles 9 and 10 should specify that the useris direct right of action
against the supplier should lie in respect of all matters pertaining to the
squipment which were imposed on the supplier in uhis contract with the
financier. This,it was pcinted out, could be achieved quite siuply by

- amending the aforementioned worcds of Article 10 (2) to read: "which is not
in conformity with that con tracted for in the supply contract®,

71.- It was suggested that it would be wise when redrafting Article 10
to specify that, just as the user had the duty upon delivery to check the
conforulty of the equipmént with that contracted for, so too he shoul* have

the duty of infurming the financier of any defect he discovered in the course
of this check within a reasunable time of his discovery thereof, particularly
in view of the time-limits which were often applicable in such cases, altheugh
it might perhaps be argued that such a cuty was already 1my11c1t in the
duty to check the equipment laid on the user under Article 10 {1) of the
tentative draft. As a solution it was agreed that in the redraft of Articles
9 and 10 it should be provided that, as in a sale contract, notice of rejection
had to be given within a reascnable time. Thus, where the user wished to
terminate the leasing agreement because the egquipment had not been tendered
in conicrmity with the supply contract and the supplier had not taken the
opportunity to re-tender within the extenced period of time granted him under
Article 9 {2), the user’s right to terminate the leasing agreement would be
conditional on his having given notice of rejection to the financier within
a reasonable time. 5Such a provisicn would morscver, it was pcinted out,flow
logically fromw the practice fellowed in leasing operations, according to which
the finaencier cnly paid the purchase price of the equipment after the user
had informed him that he had in fact received the equipment and that it was
in conformity with that contracted for. However, one difficulty inherent in
the solution preoposed would be that, whilst it was theoretically possible
for the user at delivery to czrtify whether or not the eguipment was at
fivst sight in conformity with that contracted for, experience had shown
that 3 would not usually be able at so ea"ly a stage to certify whether ov
net the equipment was in Fact fit for the purpuse for which it was intended,
as some defects would only emerge once the user had actually Degun using the
equipment,



72.~ The opinicn was voiced that Arvticle 11 (1), or at least its

second sentence, was periaps a iittle tco complicated. However, it was
peinted out that, while there could be no gainsaying tuet it was indeed
a complex provision, this was surely appropriate in view of the complexities
of the questicn with which 1t sought to deal, It was nevertheless agreed
that the secord sentence could be slightiy lightened, without any loss in
meaning, by the deleti.n of the finel seven words of that sentence, namely
“prov*ding for their use oy the user’, which were superflucus given that
the paragrach in guestion spoke of only one contract o that there was no
danzer of any confusion.

-

73.~ The wuestion was raised whether frticle 13 {1} might mot be seen

- simply as a definition of the financier's loss and entitlement to compen-
sation in the event of the user’s wrongful breach of the leasing agreement
but alsc as o sort cf penal clause and thus as an attewptl to limit or even
take away the parties’ Freedom te stipulate their cwn penal ciause in their
contract. - This, it was ftelt, would be frowned on by national law and it was
therefore agreed that, so as to aveid tne pisk of suclh an interpretation and
to make it clear that aArticle 11 (1) was in no way intended to interfere
With thi partics' freedom to stipulate their own penal clause in the leasing
“agreement, the provision in guestion shbiould be y;thC'M by the phrase

/7w _7ithout prejudice to any other penalt! laid down in the leasing

agrzement’,

7u.~ It was agreed that it would be necessary to <elete the phrase
Pand of such residual value as tee eguipment would have had on the expiry
of the contract® in Article 11 (1) Lecause of the completely different ctti-
tudes adcpted with regard to the role of the residual value ip leasing
tranzactions ia the civil iaw countries on the cne hand and in the Anglo-
Saxon countries on the other. In the former the residual value was fixed
in the leasing agreement, as the price at which the user was entitled to
exercise the purchase option granted him uncer the agreement, whereas in
the latter the foer that the fizing in the leasing :greewent of the residual
value of the equipment woula destr@y the transaction’s qualification as a

genuine leasing transaction - opposed te a conditional sale or a hire-
purchase agreement or the LqULVQl&lt - meant effectively that the residual
value could not be fixed in the leasing agrsement with the result tnat it
was the Financier whe was entitled to the residual value on the normal expiry
o the leasing agreement. This divergencs in practice was reflected in the
contrasting positicns adopted within the Stody Group by Mr Sey on the one
nand  end by Mo Coode on the cther witn regard to the aforementioned phrase.
On the one hand, Mr sey favoured its deletion, arguinyg that irom-toe
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standpoint of his country's practice the compensation referred to in

Article 11 {1, namely ‘such compensaticn Zrom the user as will put ifhe
finaﬁcie£7'back as nearly as possible into the position ir which he would
have Leen had nis contract with the user run its full term, would be the
total amount o¢f the rentals due under the leasing agreement plus the residual
value of the equipment as fixed in the leasing agreement, against which sum
the financier would have to give credit for the proceeds of the sale oy the
reieasing of the reposscssed equipment. Mr Goode, on the other hand, given
tihe different way in which the residual value of the equipmenit was handled in
the Anglo-Saxon countries,argued for the retention of the said phrase, on

the greund that as, if the lease hod run its Full term, the firancier would,
in addition toreceiving the total amount of the rentals due under the leasing
agreement, have been left with the residual vzlue of the equlpment it would
be unfair for hinm to hawe to give full credit, as against the rentals which
he would ncrmally have reccived, for the procueds of the sale or of the
releasing of the repossessed equipment: he should rathér,as proposed in
Article 11 (1) of the tentative L“aft have to give credit for the amcunt

by which these proceeds excesded the residual value which he would in any
event have had at the end of the lease if it had run its full term. It was
.agrecd that, on account of ths substantial practical differsnces between
these two rival approaches to the role of the residual value of the equipment
in the leasing transaction, this part of Article 11 (1) would have to be
redroftbg in such a2 way as to take account of both sysLemc.

75.- It was agreed that, as with Article 11 (1), the parties were to
be free to contract out of Article 11 {2).

76 .~ This provision met with gencral approval, aithoush it was sug-
gested that, as the parties were to be free to qualify it by contract, it
might be useful to stipulate a period of novice, for example 14 days, in
réspect of the user's duty to bring his rentals up to date. However, it
was argued that the flexibility reguired of an international instrument
designed to regulate cross-border business transactions would be incompatible
with the fixing of such a definite period, given the particular difficulties
that might well be expected to arise in the context of cross-border leases
as regards, for example ;the aistances involwved as wellgperhdpsﬁas the need
‘to obtain the appropriate administrative authorisation before being able to
transfer the sums of woney involivesd., It was tucrefore proposed requiring
that the finencier's notice to tne user should be “reasonable’ but this
raised problems for ir Bey who feared lest the introduction of the word
raisonnable” would make the courts feel oblipged to refer to subjective
criteria wnich, he was sure, would lead to speculation, confusion and
uncertainty, ip particular causing the peried f notice to vary from anything



from eight days to a year and pernaps even more, depending on the particular
difficulties plezded in the particular case by the user. This, ne felt,
was to place too heavy a burden on the financier when it was after all

the user's default which had brought about the problem in the Ffirst place.
For nim the term timeously / dans un bref délai’ used in fArticle 1i (2)
was preferanle by Far, implying for him a period »f between eight and 14
-days, which to his mind was approprlate'for g notice wnich was after all
-nothing more than a reminder of something which the user was in any event
already under a duty to do.

77.- 1t was agreed that the word "intéréts” in the French text of
Article 11 (2) should bé amended to read “intérdts moratoires™ sc as to
mike it clear that the intevest in question was interest incurred because
of the user's delay in paying nis rentels, It was explained that “intérdts
moratoires” werc subject to special rules under French law, the fact that
suchi interest had been paid discharging the payer from any duty under his
contract te pay o penally stipulated thereunder. '

78.- One member of the Group, however, consideved thet this provision
was largely academic and could even perhaps be deleted, as leasing contracts
always'gave the financier the fullest power to ¢o virtually enything he wanted
in the event of the user's default, providing inter alja for termination,

inturest on coverdue payments and all the vights which the financier wished
s

to securc. so that in practice nothing tnat was stated in Article 11 (2}

would ever have to be invoked. This point of view was not. ghared. It was
pointed out that these rules, if and when they becane an International Con-
vention, would be binding on and take precedence over all demestic law of

tiwe States vpartics thereto. so that a user in bad faith would be able to
claim that the terms of his coutract with regard, for example, to the

period of notice to Le giveén to the user prior to termination did not satisfy
the requirements of tue wniform rules, i.e. Article 11 (2, with the result
that the financier's termination of the leasing agreement was also in breach

of the uniform rules.

Y9.- 4 proposal was made by Mr Bey for the addition of a third para-
graph onto Article 11 o cover the user's duty to return the equipment to
the iinancier in the event of his breach of the leasing agreement. . He pointed
out that this matter was alluded to briefly in Article 11 (1), when speaking
of tihe financier's rigit ... to possession of the egquipment” but felt that
it was desirable that this positive duty of the ussr should be spelled out
gxpressly in the unifors rules pather than be left to be merely impliec as
a4 consequeace of what was already stated in aArticle 11 {1}. Az the text of
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such & new Article 11 (3) Hr Bey proposed the following draft:

“In the event of the: ussrfs breach of the leasing agrgement ‘the user
5hall have the duty to return the equipment to the financier in good
worﬁlng crder, subject to normal wear and tear, failing this, the user shall
be liable to the finaencier for equivalent compensation.’

He explained that the last part of his prcposal was designed to cover the
case where the user's breach of the agreement was due to an accident resulting
in the destruction of the equiiment,

80.- Doubt was expressed, however, as to the need for such a provision,
given, first, that its import secemed to be already implied by Article 11 (1)
and, secondly, that such a clause would in any event be included as "‘normal
wear and tear conditiouns™ in the le¢sing agreement. The objection was also
raised that the introduction of such a provision would have the unfortunate
result of mzking the user obliged by law to carry cut a pcnalty against
himself,

8l.- It was moreover considered to be essential in formulatlng such a
prov151on to eliminate any risk cf the duplication of damages, given that the
user was already obliged under Article 1l (1) to pay the financier such com-
pensation as would put him back as nearly as possiblie into the position in
which he would have been had their contract run its full term. Mp Bey however
-considered that no- such risk was inhervent in his proposal, two separate obli-
gations being involved, first, the user's obligation to pay the financier the
compensation set out in Article 11 (1) and, secondly, the user's obligation
to return the equipment, which he proposced covering in a new Article 11 (3).

82.~ It was finally agreed that, while there did seem to be a majority
within the Group who considéred the propesed Article 1l (3) to be already
impliéd by Articlie il (1), such a provision should be included in the revised
version of the tentative draft pending a decision by the Croup at its next
session regarding whether or not it should be retained.

95, - The suggestion was made that an additional guestion which the Group
might wish to discuss at its next meeting, with a view to its coverage in
the uniform Pulbm, was the question of what should happen where the equipment
was écéidentally destroyed haif-way through the leasing agreement. This
raised sericus difticulties, he pointed out. Whilst it was to be assumed
that insurance would cover the valuc of the equipment, this still left the
problem of how the insurance monies should be applied and what should be the
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effect of the destruction of the equipment on the leasing agreewent.
Furthermore, if tne insurance monies were to be applied in rcestoring

the equipment, the question:arose as to whether a new contract came into
existence between thé parties to ‘the orizinal leasing apreement or whether
the original contract should go on applying to the new equipment. It was
recalled, however, that this guestion had been raised on the occasion of

the first session of the Sroup when it had been judged cpportune to leave

o

it to be settled by the parties in their contract.

.~ A general question which arose in respect of the tentative draft
concerned which of its provisions werc to be considered as mandatory end
which were to be regarded as mercly suppletory to the intention of the
parties as expressed-in their contract: This raised the related question
of whether it was not desirable that the uniform rules should give some
explicit guidance on this matter. One member of the Group:.declared his
oppesition to the idea of making the uniform rules suppletory as he believed
that they would thereby lose much of their interest and, in particu;an;
that such an idea contradicted the CGroup's deciared intention of establishing

2 new legal framewcrk for suil generis leasing transactions that could be
implemented by the vast number of States still without any basic legislation

in this field,

85.~ There was nevertheless general agreement that, in.pecbgniﬁion of
“the faét'that'any international pregulation adopted in the field of interna-
ticnal eccnomic relations was subordinate to the intention of the pafties
as expressed in their centract and to the usagesland practices established
- between them, part of the uniform rules would have to be made suppletory
and that, to this effect, an additional article would have to be prepared
specifying which of its provisions were intended to be merely suppletory
of the terms agreed by the parties. Some provisions equally would have
to be mandatory,ﬁost notably Article 3 of the tentative draft relating to
the mutual recogniticn of the validity of leasing transactions as understood
by Article 1.

86, HNotwithstencing this broad measure of general agreement, a diffe-
rence of opinion emerged within the CGroup as regards the precise extent to
‘whicii the uniform rules wer: to be suppletory. Thus, lr Goode felt that, even
as rejards so fundamental a part of the uniferm rules as the provision esta-
blishing the user's direct right of action agaihst&the supplier, the fact
that it had to be competent for a contracting party tc give up his rights by
agreement 1f he chose to do so meant that nothing in the uniform rules cculd
be interpreted as preventing the user and the suppliier from contracting in
such a way as to exclude the direct right of action created by the uniform



rules. It was argued that there was therefore no reason why the entire

uni form ruleb, with the obvious exception of Article 3, should not be
capable of being gualified by the terms agreed between the parties, with
the uniform rules thus being scen as a permissive legal framework, which
for tramsactions between businessmen seemed a perfectly reasonable approach.

87.- Mr Bey, on the other hand, was of the opinion that some of the
uniform rules would have to be regarded as fundamental and nmandatory in
order to ensure that the parties did not, by contracting out of virtually
all the uniform rules, turn what they nevertheless termed a "leasing transac-
tion” intc something which bore noune of the features of the uniform rules
at all, as otherwise the result would be to produce a legal monstrosity
and perhaps evem to make the uniform rules an instrument of fraud. This
would create a serious problem for the ccurts faced with the task of de-
ciding whether what was termed a leasing transaction.was indeed so, which
was precisely one of the problems which the preparation of the uniform rules
was designed to overcome.

8.~ In reply, Mr Goode explained that the suggestion that the uniform
rules should be seen as a permissive legal framework should not be inter-
Preted as meaning that the partics were to be given the power to‘exclude
the uniform rules as an operative instrument. However, it seemed inconsistent
with the fact thuh the parties to a contract of sale were free to exclude
virtually all- their obligations that the rights which it was- proposed con="
ferring on the user under the uniform rules should be non-excludable, as it
was argued that the user's situation vis-d-wvis the supplier was 1n many ways
no dlfferent from that of any ordinary buyer vis-&-vis the seller.

89.~ Mr Bey considered that the most 1wport¢nt factor in this connection
was, as w1t6ng} other contract, to dlstlnpulsh between which features of
the leasing transaction were fundamental and which wers not, or, as French
law termed it,which matters were de 1l'essence du contrat” and which were
simply “de ia nature du contrat™. Thus, in the sale contract, while the
parties were indeed free to contract out of virtually all their obligations,
there were nevertheless certain fundamental obligations which the parties
could not exclude, that is the obligation for the seller to deliver what
had been bought on the oue hand and the obligation for the purchaser to pay
the price on the other hand., Egually in the leasing transaction there were
some obligations that were, in his opinion, 8o characteristic of this tran-
saction that the parties should not be free to contract out of them. Mr Goode,
however, while pointing out that bnglish law too considered that there were
certéin fundamental obligations in a contract which could pot be excluded
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without the very existence of that contract thereby being negated, never-
theiess considered that these were matters best left to the general prin-
ciples ef the national law concerned. The purpose of uniform law being
precisely to eliminate problems arising out of conflicts of laws, the '
Chairman feared, however,lest the uniform rules risked becoming the source

of still greater conflicts if cach time a problem arocse it was left to be
resolved according te domestic law. He was of the opinion that it was
therefore important to admit as few possibilities of such comnflicts of

laws in the uniform rules as possible and rather to seck to unify the substan-
tive law on this subject as much as possible, '

%
N

90.- Finally it was agreed that the UNIDROIT Secretariat, in conjunction
with the Chairman of the Group, should prepare a revised version of the tenta-
tive draft to take account of the various proposals for the amendment of the
Latter made by the Group during this session;ufurther that this revised text
should be circulated for comment among the members of the Group after which
a third session of the Group would be cenvened. It was hoped that it would
then be possible to lay the final text of a draft set of uniform rules on the
sui generis form of leasing transaction before the UNILROIT Governing Council,
subject to whose apﬁroval'thé said text, accompaniec¢ by an explanatory report,
could then be forwarded to Governments and to the interested business circles
for comment. Subsequently it would be up to the Governing Council, in the
light of the reactions elicited by this process of comsuitation, to take a
decision on the future of the draft, in particular whether or not to convene
a comanittee of governmental experts to consider it further.



