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Obhaervations

1 outline of Leasing Businesa In Japan

i, backgroumd _
The fivat leasing Lrsiness in Japan came into being when the Japan
Leasing Corporation was founded in 1953, ‘Then,Orient Leasing Company
apd Tolvo Lease Compsny were founded successively, followed by general
fradipg compavies which set up a “leasing department” in thelr organiza-
tioms,  About 1871, s nuvmher nf general leasing companies whose activities
wore rentered gsround [lpancisd leasing were founded one after ancther.

In 1971 the lapon Leasing Association was established. The role of
the Aseociation is to endeavor to soive manv problems which have aroused
in conpection with leasing business ond make the Jleasing industry prosper.
Ty 1975 the Association stodied to dyaft model leace agreement as one of
itg important rolo,

In the field of the leasing busincss, considrable internationalfzation
has been achieved, There are an incre dujﬂ? numker of Japanese firms that
are expanding thefr husicess zetivities by setting up affiliated firms
gvernpas in Homg Kong, Southesst Asia, Latin Awerica, U.3.A., amd The
Peopla's Repubiic of China, 2nd in cooperation with forelpgn investors.
Name !y, cnly few contracts are concluded by the Japspese lease company
dirrerly.  The lesse transsction is wso much aifected by tax laws and
accorunting regulations, that the atfilisted firms oversess have to concliude
laaae gaveemanl s Iwkldg goeount of local tax laws qnd accoﬂut’ﬂg regulations,

Tepal Practice

“ince ther: 1s no special law whic hgﬂv ons the sel generis form of
teardug Lraosact ten neually refavred to as "fivancilal equipnent leasing"
in Jepan, the jexal velutionshin between thruc partiles involvaed has tn be
conat rued 1o accotdance with the lease contract befwesn a leasinp company
and 4 [Lasceand the gales contract between the lessing cowpany aund g rellarn.

Fach leasing compsny has its cwn forms regarding to the two centracts
and these forms are not unified vet. However, most of leasing companies
deal with fipancial lease trapsaction in the folloving way:

{1} A lessee chnoses equipment and a seller,

{2) The leaese concract is fencluded betweon the leassee and a lessing
Company,

(3) The sales ceptract g cencbuded beitwees rhe leasdiog cowpany anl the

s lier
{4y The soller senders the equipment Lo the Teasee.
cernioes the sgulprent and, 20 the nature ev the conlent

prent fulfils the umacensary conditien of the contrack,
g vooclpt fhervsdf to the leasing company.




{p) The leaalng company pays the price to the gelier,

The followlpg speclal provisions are usually included in thése

contracts.
(1) The lesse contract

{4} The lapsee may not terminace the lease contract in the middle
of the term of lease.

(h) The leasing company chall not take any responaibility for the
delay of delivery of the equipment or ita defacts.

(¢} The leasing company does net bear the risk of loss or demage
of the equipment.

(2} The sales contract

{a} The right to request compensation for demages against the
seller ig assigned Erom the leasing company to the lessee.

(1) The seller bears vhe risk of loss or damage of the equipment
until the lesgee hands over @ recaipt to the leaslng compang.

Alghough thers iz no Supreme Conrr decision concarning to the
valldite of rhese provisions yeb, rheae provizions are recognized

vualid hy the distriet Lot ELE,

as you would imagine by the explanations above, tHe leasze cmmtract
1s concluded subjech Lo a anepensive condition and the lease term beplins
from the moment when a reredpt is haaded over o the leasing company.

goprendls, the seller dees not sign (jein) ihe lease contract as a paity
ner the iessed gigns the salas contract 1n order to Landle lease Lransat-
tions speedy, thers {5 ne contracht between the leszee and the sellcr ia

a styioh SENSe.
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1.

Remarké on the DPrafe

General

The draft uniform rules govern many aspects of legal preblems which
occur in the lease transactions. T must say, however, that there aren't
enough provisions which govern rights and duties of the parties in the
actual practices, for example, the duties of paying rentals, prohibition
of travsfer of the equipments, ste, . In this respect, I would like to

point out some items to be included in the draft rules later.

fmong four alternative versions, in my opinion, the third alterna-
tive revised text is wost appropriate and I would 1ike to comment on
this text unless mentioned otherwise.

As regards the usage of words, I don't think "financer" is pood
cholce to fdentify the leasing company, because the word i{nfeérd that
the leasing company is not a lessor but a money lender. So, 1 prefer
"lessor” and "lessee" to "financer™ end "uger', '

Article by Article

{1} Article 1
Although I admit that the extent of application of the transac-
tion, which the uniform rules govern, is necessary, I wonder {f it
18 appropriate to have such definition as thie article provides,
I think it wouid be better to make this article simpler and to have
another artlcle which governs the substance of the lease transac-
tion in the uniform rules.

As regards the phrase "a term which takes the period of
amortisstion of the equipmwent” in sub-paragraph 5, 1t 18 advisable
not te use the word "amortisation” becauaé ledse contract is conw
ciuded without taking account of the period of amortisation of Lhe
equipment in some countries(in Japan,"depreciation' of the equipment
1s taken into account,) and the lease term presents the most serlous
problem in tex lawa.

(2) Article 2
Since the uniform rules do not need such provisions as this
article, especially paragraph 1 of this article, this article should
be deleted. If this article is remained, it seems better to clarify
the meaning cf the words "recognized as a valid transaction”". Do
thase words exist on the assumption that there may be some room where
an Contracting State does not admit the category of the lease transac-
tlon and regards the transaction as sales contract with financing

nr nermal rental contract even after 1t ratifles the future Convention?

0r do therse words only mean that the transaction was done without
fraud, duress or misunderstanding?

T am afraid that this artic;e a3 it sands makes the whole
structure of the wniform rules nnclear.



13) Article ?
It rarély happens that the supply contract iz ewmended in Japan,
But, the term of payment may be modified, for example Frow cash
payment to payment by a bill, in which case the consent of lessee 1s
not necessary. Accordingly, the words ",sxcept the term of payment,"
should be added after the words "(heveinafter referred to ad the
"supply contract™)",

{4) Article 4 S o
Neither there exists public notice system of the leseing agrec-
ment nor the rules which are referred In paragraph 2 of thia article
In Japan. In thie case, con this article be reparded az noneristent
entlirely?

(5) Article 5§

{a) The wmiform rules should have the provisions which Stipilate
that the Jessee shall not affix or ateach the equipments o
the real property wirheut the consent of the lessor.

(b) Regarding to Unless-clause, I mee n¢ reason why the lessor
shall seimburse any encumbrsmcer or owner for the cogt of
damage. According to the first part of this article, the
legsor may remove his equipment frem the real property only if
he bas priority over the claim of any person having an interest
in the real property concerned. So, imposing an obligation
upon the Jessor to reimburse even in such a situation would be
eontradictory itself. In practice, the lessor and the lessee
stipulate in the lease contract that the lessee shall bear all
engts and expenses in such a case as thils article refaers.

(6 Article 6

(a) Regarding as paragraph 1, may this parvagraph be construed as
vot governing the tortious dutiles to the third party? It is
very difflcult question who should be liable in respect of
tortious duties of the equipment provided for the use of the
lessee to the third party,

(h) Haragraph 3 of this article handles a very delicate quesgtlion.
There 43 a case in Japan fu which a Jresee clalms the laasing
company for the damape owing to the defect of the equipment
ra the ground that the leasiog company reconmended the equipment.,
If this paragraph la remained as it stands, the leasing company
w111 apesk nothing nbout the equipment and the lessee will never
he able to pet informatinas about the equipment. Some leasing
companiecs, however, wers establiched as affiliated companies of
the euppliecrs and some of these companles have leasdng contract
form io which they declare that thev will take 4any responsibility
for damapge caused by supplying the cquipament. 1 would like to
propase to alter latter pavt of this paragraph from "where and
te the extent that he bas actlvely Intervened, ete." to "where
the supplier and the lessor arve substantlally affiliated with
gach other”.



which stipulate that, after the third party's estimation of the
cquipment, the price so estimated shall be deducted from the
rental and other costs and expenses. However, the third alter-
native may prohibit this practice. '

{¢}  Paragraph 2 :

In practice, the lesgor and the Iessee usually sgree that
the former may declare the lease contract avolded upon defavlt
by the latter in the performance of his contractual duties
imvediately, namely without giving him the additional peried
of time to perform his contractual duties, In order that the
former may not lose time in case of the latter's insolvency.
1t is reasonable te add the words unless otherwilse agreed
by the parties™ in the adequate place of this paragraph.

Regarding to the interest rate, the parties should be
admittad tp agree on the other rate than mentioned in this
parvagraph.

(d)  vavagraph 3 _
Compared with the revised text, 1 would like to recommend
too adeopt the thicd altevnative,

Supplewent -

The tentative draft unlform rules handics enly zome of legal probleme

in the lease trapsaction, T think it seems to be advisable to ndd some
provisions which siipulate the following matters

(1

(%)

(7)

(%)

The eobligation of payment; the lessee musi pay rentals, The time
frem whan be mnsl do. '

The lesges's cbligation to examine the cquipment or to netify the
lessor the fact that he has recelved the equipment.,

Poaseing of risk,
The obligatiov of remedy,
The obligation of using the equipment with reasonable care.

The legal relationship of the three parties after tendering the
equipment mnd before the examination of the equipment.

“Frohibitlen of tranafering or permitting the equipment to be used

v a thirvd person,
Litmination of the place whera the couipment I8 to be vsed,

Lepal relatlonship ol the three parties after the expiration of the
tevm of the ionse, including the obligation to return the egulpment.



{7} Avticle 7

{(n) Farngraph 2 ' . _
The mesning of the werds "as apsinst the flnsnecer” (n
the 2nd line is unclear, Iif the words implles that the lespew
18 entitled tn withhold payment in rase of delay in delivety or
the defect of the equipment, the case can be goverhéd by
paragraph 1 of article 8, -

(b) Farvagraph 3 o

1 den't think that the contents of wariant 1 of ithe :
revined text prepared by the scorctariat (hereinafter referrod
ta ag the "revised vext"} is co-crdinate each others, Varfant
1T of the reviszed toxt mipht couse a dlfticult preblem of how
ro explalu the ground of the lessve's right to claim to the
seppifor, Third alterpative vevieed text {a best choloe among
a1l alienativesn.

(6% Article #

£a)  iaragzraph § ‘ '

Compared with the third alternative, 1 would 1fke to
seconsend te adopn the revised text, The third alternative
fg ticught to be varcagenable because it gives the lesvce
wome reom whers he neod not pay rentals althouph he uses
the contpment.  Pogarding to the revised text, 1t o adviasable

w-ify thu metning of the word “valid” {a line 4,

Lo b

{b} Parapraph 2 .
wWhore the lessee termihagen the leasiup agreement by
virtue of this pavegraph, the lessor should be ent{tled to
terminats the supply contract. Two contracts should have
linkaee where the supplier fails to make a valid tender of the
equipment within the time specifled in Avticle 7 (2],

(2}  Artivle 9

(r) Cenerally

Meet of Yapanwse lessing conpanies have the lease controct
form which alwits thew to declare a part of or entire nmount of
rental snd other coets aml expriascs inmediately due snd payuble
fn the event of defanly by the leswee in the performance of hils
pontracrual futies, [ owader if we sbaould ve-consider em this
article which wmr we ghould tabe, present Avtilcle 2's approach
cr forfeitore wa, of tho benet{t of tlne.

(v} Farecraph )

Cemparea with the thisd atvemative, 1 weuld like Lo
vooensard be ondopn the peoiged 1ext. o The third alternative
caniventa the piohics of ampezine the liability upon the leaxe
cempany, which iz pot oz professiona! seller, to gell the cquig-
want in a cowwecoiatly reasonabie sapoer. 16 has glee the
probhice how to hoesile matters in case of the ledsor's breach
pf Lids oblipatioan,  Bows of the leoee centractd have provisicns




