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A. INTRODUCTION BY THE SECRETARIAT .

i. At its RBth session, held in Rome in September. 1979, the Governin
Council of the InstLtute instructed the,Secretarlat +o transmit to States and
to the interastéd internmational Organisations the preliminary draft Convention
on the liability of international terminal operators which had: been prepared
by the UNIDROIT 3tudy Group con the Warehousing Zontract.

’2.7'”To'daté (28 Febpuary 1981), the Sccvetariat has received observa-
tidns from the Goﬁérﬁments 6f Augtralia, Austria, Czechoslovakia: the German
Democratic Republic, the Netherlands, Spain, Sweden, Switzerland and:the
United Kingdom, as well as from the Central Office for International Railway
. Transport (OCTI). the Fnternational Association of Ports and Harbours (IAPH),
the International Federation .of Freight Forwavders Associations (FIATA) and -
the International Rail Transport Committee (CIT). R

3, Wlth the exceptlon of Sw1tzerland and the Unlted Kingdom, whose
authorities cxpressed reservations as to.the need for a Conventien din this
fleld(l) and of FIATA, which was highly critical of the present draft,
reactions were by and large extremely favourable to the UNIDROIT‘lnltlatlve
in this field although naturally enough a considerable number of proposals
were made with a view to 1mprov1ng the exlstzng text of the prullmlnary draft
Conventlon.

L Since the Secretarlut has beﬁn 1nformgd through unofficial contacts
with certain national administrations that further observations are to be
prected from a number of _Governments, Cit 1s of the belief that it would be
premature at this junctu“e to prepare a dc+a11ed analysis of the observations
which it has so far rece1ved Moreover, the Study Group on the Warchousing
Contract will not be holdlng its third, and probably final, session until
October 1981. In these c¢ircunstances, thé 3edrvetariat has considered it Dre-
ferable to limit itself for the present to. Aindicating the principal points
raised in *he observatsons whlch have so far been communicated to it, and upon

(1) The United Kingdom however stated that UNIDROIT might consider sponsoring
 the develepment of a standard warehousing contract or some form of harmo-
‘nised guide lines for applicétiohvat'a national or-regibﬁal level on a
voluntary basis. ' |



which the members of the Governing Council may wish to comment, bearing
in mind the fact that the Council will be called uponm at its 615t session
in 1982 to proceed tc a critical examination of the draft epproved by the
Study Group and to approve the final text of the draft Convention.

5, An examinatior of the chservations contained in Parts B and ¢
‘of this document hereafter suggest that the attention of the Study Group
should be focused, inter alia, on the follcwing aspects of the preliminary
draft Convention:

- the extent to which the d&raft might be considered to follow too clesely
the Hamburg Rules and the need to have more regard to the provisions of
the United Nations Convention on International Multimodal Transport of
‘Goods; '

- the possibility of drawing a satisfactory distipetion between warehousing
. $tricto sensu and warehousing connected with' international carriage ope~
rations; - '

~ the need to eircumscribe the territorial scope of application of the
'"future;Convention (e.g. if the principal place of business of :the .ITQ

is situated in a Contracting State)

-
¥

o thé restriction of the applicability of the Ffuture Convention t¢ licensed
IT0s (frticle 17); .. . . : L : ' -

=~ the sditability of the present definition o the ITO under Article 1 (1)
(especially the relationship of his liability to that of the carrier for
the safekeeping of the go0ds during international carriage),

- the needrﬁor,a definiti0n.of the concept of & “terminal®:

~ the need to distinguish more clearly,betwéén the concept of a "customer”
under Article 1 (2) and "a person entitled tc take delivery of the goods"”
‘(especially in the context of Article 9, paragraph 1)

- the adequacy of the definition of goods (Article 1 (3);

- .the relationship between pafagraphs 1 éeand 2 of.Afticl@ 2, and in parti-
cular the precige scope of the obligation under paragraph 2 (does the
latter provision apply in the event of loss resulting from failure to
perform the services other than in the event of loss cor damage to the.
goods ? )

~ on the ome hand the utility of Article 3 (issue of a document), and on
the other the need to widen its scope to provide for the issue of a do-
cument in all cases: '



~ clarification of the ITO's right of retention under. Article 4 and the
need possibly to delimit the scope of the lien vis~3-vis that of the
carrier for payment of freight wb1ch may exist under certain national
laws:

- the existence of a llmltgtlon upon the llab1¢1tv of the ITO under Article 6,
paragraph 1 and the” de81rab111ty of exclualng a’ Eer Eackage llmltatlonn

~_the questloﬂ of whethe“ the limitation rlguro is not too 1ewk

- the possibility of a modification’ of the llTl ation Figure permitted
“by hfthle §, paragraph 3h A y o

- the questlon of whether the various perlods for the g1v1ng of notlce
under Article. 9 are adequate in.some cases and too long in othersg

~ ¥he nesd to- complete Article 10 b] prov151onu relatlng to 1nte uption

and suspeusion &f the limitation’ ‘period. 7 g

6. The list of questions mentioned under paragraph 5 above does not

claim to be exhaustive and it may well be that other matters of considerable
importance will be raised in the observations of Govermments and international
Organisations which have not as yet been communicated to the Secretariat.
A fTurther detailed paper, containing inter alia any observations which may be
made by members of the Council, will therefore be submitted to the Study Group
at its third session.



B. OBSERVATIONS OF. STATES

AUSTRALIA

. Whilst Sugportlng further work on the preliminar draft Con~
ventlon Austrclld does not wish to offer detailed comnepts on the text
at this stage. We are, howsver, concerned in particular that the liability
regime established under any International Terminal. Operators Convention
should be comnsistent with those of the UNCTAD'Hultimodal Transport Convention
and the United Nations Convention on the Carriage of Goods by Sea.

It is expected that any comments Australia makes at-a later stage
- (i.e. if the preparation of the Convention is proceeded with) w1ll refor
to the need for the inclusion of an appropriate federal clause.”



AUSTRIA
“Article 1

It is surprising to note that neither Article 1 noy “any -other
provision of ‘the draft specifies the international purview of the' Con- -
vertion. - As in the case of all other comparalbile conventions, we btonsider-
a demarcation of this type indispensable. 1€ would not be appropridte to”
have to apply the provisions of the Convention sven when none of the. *
parties involved (internatiornal terminal operator, the person who signs
the centract with him, etc.) has a close relationship to a Contracting
State.- | We suggest that it should be stipulated that the Convéntion shall
be applicable if the office of the international terminal opevator (ITO)
is in one of the Contracting States.

Article 5

(l) In view of the responsibilities of the ITO described in Artic¥e 2,
one.wonders if a case will ever arise in practice of an ITO failing to' ©
“hand -over' the goods in time. He is not responsible’ for ‘ensuring the
forwarding of the- goods, since they are tollected From him. At most, if
there is a special agreement, he has. to assist in loading and/orstowing -
thergoods., In th@se'ciPCUWstanceg the iaclusion without modlrlcatlons
of the corresponding provision (Article 5) of the Hamburg Convbntlon on’
the carriage of goods by sea:seems debatable. .

(2) Paragraph 4 appears to exclude any liability for the objects
mentioned in this provision even in case of wilful acts or omissions or
gross negligence (Article 8 in these c¢ases only invalidates the limitations
of liability contained in Article 6). The Federal Ministry of Justice con-
siders that such a limitation of liability goes somwwhat too far

(3) ?aragraph 5 is not entirely cons 1steﬁt'with-paragra§h I, It
provides for.a veduction.of the ITO's” ‘liability where the damege has been
caused not only by fault or neglect on the part of ‘the ITO (or his helpers)
but also by ‘some other cause (e.g. the behaviour of third parties},- It Seems
to have beé¢n overlooked. that undepr. paragraph 1 the ITC is not only liable
when the damage has been caused by his fault (or that of his ‘helpers) but
-in-all cases where hie does not succeed in prov1ng that he took:all measures
that could reasonably be’ required to avoid the Sccurrence and its consequences
(which is not the same thing). Hence ‘paragraph-5, rather than: speaking of -
fault, should speak of behaviour on the part of the ITO.(er his helpers)
which leads to the ITO being liable under paragrapn L. : .



Article ©

{1} The liability 1imit specified in paragraph 1 (b} seems too low.
This 1limit, which seems to have been taken from the Hamburg Rules in a
more or less automatic fashion, does not appezr to be appropriate here
when one considers that on the one hand the ITO's pay is likely on average
to be much less than the carrier’s pay, while on the other hand an error
by the ITC - e.g. if he issues the wrong instructions -~ can lead to very
long delays.

(2) Paragraph 3 seems superflucus in view of the general provisions
of Article 11, paragraph 2. ' :

ﬁrticle 8

(1} Under paragraph 1, the ITC's liability is only unlimited where he
himself commits -2 wilful act or omission or gross neglect but not where
his helpers do so. Such an alleviation of 1iability may be justified where
carriage of goods by sea -is. concerned (Article § of the Hamburg Convention)
but in ail other spheres the principle must prevail that an entrepreneur
has to bear the same responsibility for the behavicur of his agent as he
does for his own behaviour lgff Articie 3 of the Convention on the contract
for the international carriage of goods by road (CMR}, Article 33 of -the
international Convention concerning the carriage of goods by railway (CIM)
ete.7.

©{2) ‘Apart from this important substantive criticism, there is a
technical point to raise: '

As the IT0O is o benefit from the limitation of the amount of
liability specified in Avticle & even in case of gross negligence or intent
on the part of his helper {(Articls &, pavagraph 1), it is apparently the
object of paragraph 2 to provide for the helper's unlimited liability in

this case. But in its present wording the provision cannot fully serve this

purpose. The helper stands in no contractual relaticnship to the person
who suffers damags or loss, hence he is: liable to that person cnly under
the law of torts. In most cases, therefore, he will only be liable if he
damages the goods by some positive action., Vis~a-vis the person who suffers
damage or loss, the helper is not cbliged to exercise proper care with
respect to the goods carried or to hand over the gocds in time; thus omis-
sions By which the goods are lost, damaged or handed over belatedly ape not
unlawful for the helper. and he does not have to answer for them to the'
person who suffers damage or loss.



If the intention is to introduce dipvect liability on the part

of the helper, this provision would have to be reworded. Merely to remove
the limitation of liability is not enough, it would be necessary to provide
& positive basis for the helper's 1liability. It 4is however, gquéstionable,
whether imposing such personzl obligations to exercise cabe and thus com~
‘pensation for damage or loss on’ the helper would be defendible in terms of
iegal policy - or in the systematlc persPectlve {think uotably of ‘worker
protection). : :

Article 10

(1) Paragraph 2 provides- without specification that the limitdtion -
period commences even if only part of the goods have been handed over. It
does not seem’ proper where part of them have besn handad over to.let prescrlp—
tion start to run also with resPect to those clalms Wthh refer to gocds
not yet handed over. o ook :

(2)' The'provisién in‘paragraph 5 econcerning the prolohgatlon'of the -
limitation period relating to a liable person’s claim for indemnity may bL'
inconsistent with the limitation. provisions of other conventions whose
purview includes the legal relatlonshlp between-the person held liable'and
the person obliged to ‘pay- conpensatlon (e.g. multilateral transport convéen-
tions}. This provision should thévefope either be deleted or ‘defused by
adding that it shall not affect intebgovernmental agréeménts relating to
the legal ﬂelatlonshlp between the person held liabl: and the pcrson ﬁbllced
10 pay compensation.? L ' . :




CZECHOSLOVAKIA

#1, General comments;:

(a) We assume that in avranging for the liability of a warenouseman
it might be possible to take intc consideration the analogy with the Con-
vention on Combined TransPorf and not with the Hamburg Rules (United Nations
Convention on the Carriage of Coods by Sea of 1978). An analogy to the
position of the combined transport operator and ‘intervational terminal .
operator” (ITO) may be found both in Article 1 and in Article 2jparagraph 2
of the draft Convention, according to which the warehousemen is responsible
for the goods in the same way, whether he has committed himself to carry
out directly the mentioned services or to provide for thenm.

(b) -We see a problcw-also in the new éOEgeptTOf the draft Conventior
wblcn 1s pdrtlcularly applied in Article 17. Although it is pessible to |
accept the argument that with the traditional concept of an chligatory
international Convention the powerful international terminal operators might
impede the ratification of such a Convention, there is a question whether
the new Convention with its newly suggested concept cannot be actually
affected in the same way. If.the Convention after its ratification is to
be binding in the Contracting States only for the so-called authorised
international terminal operators, it means in practice that the Convention
will not be used if the internmeticnal terminal operators do not apply for
being recognized as the so-called authorised operators.

2. Comments on the individual provisions of the draft:

(a) Article 1: Deletion of live animals in the definition of the con-
cept of goods is acceptable; we assume, however, that live animals would
deserve a special provision on the care of and responsibility for them
at the time of safekeeping.

(b) Article 4: We draw attention to the problem of terminology arising
from the English term the "right of vetention” in paragraph 1 and 'rights
of detention” in paragraph 4, although the right of retention is evidently
involved in both cases. It should further be taken intc consideration
that instead ef a reference to the internal law of the place of the
warehouse (paragraph &), the draft Convention should contain a more detailed
arrangement for exercising the right of retention which would result in a
greater uniformity when applying the Convention.



(e} Article 5: In oup oplnlon it Wuhld be mors approprlate te keep
to an cbjective criterion as provided inm Article 5 ,paragraph’ 1 of the
Hamburg Rules. We also assume that the period of szxty days is tco long,
The customer would: have to wait 6OTdEYS-before beingtabile to make his
claims or consider the goods lost. With regard to the arrangements oF
continental transport we regard. the pericd of 30, days zz appropriate,

(d) Article 6: We do not regard it a"approprlate mechanlﬂally to take
over the. limitations of liabilities according to the Hamburg Rules and;’
moyeover, theré is a question why essentially the only dlvervenca should -
just be the only limitation resulting from the gross wieight of lost or
damaged goods-and the deletion 6Ff the second cfitaribﬁ'ddbptéd in the
Hamburg Rules, i.e. the iimitation fixed according to the number of packages.
We cannot agree to such low limitations as wers adopted in the Hamburg
Rulesias a result of. the. general: compromise,. ‘Alsd here one should proceed
from the United Nations Convention on Multimodai Transport while regarding
the limitations of liability according to the determination of liability
of theimultimodal. transport operator as a minimum. : :

(e) Article 8: The draft is a’further abridgement as agailnst the
Ramburg Rules by:its explicit suppiement that the limitations of Llablllty
provided in Article 6 are not valid in the!case of intentionally caused
damage or damage caused Tecklessly and'with'knowledge of the consequences
of such recklessness, except in cases when the damage was caused "peprsonally”
by an intermational terminal operator, ‘ThHis would also be connected with
a problem of interpretation if caused by the persopal fault of legal persons,
On the contrary we assume that for international terminal operators the
i concept of-uniimited ligbility in casés of inténtionally caused damage or
damages due:to vecklessness and with' knowledge of the- consequences should
be analogous:te the ecncept of liakility of multimodal transport operators
according to the United Nations Convention on Multimodal Transport.™




GERMAN DEMOCRATIC REPUGBLIC

#]1, General remarks

We welcome the fact that UNIDROIT has resumed work on this draft
Convention and believe that the proposed uniform rules will permit the
filling of an important gap in international transport law.

Indeed, gaps do exist where the sphere of application of the
Conventions on carriage of goods zither has not yet begun or has already
finished,i.e. where the goods have nct yet beer handed over to the carrier
but the sender has already given up control of them by handing them over
to an ITO for their safekeeping, or where the carrier has already delivered

. the goods, but the consignee has not yet taken delivery of them.

, 4 practical example of this is given by Article 5 of the Hamburg
Rules. . B

Although recognising that such a Convention will be of little
importance for the international carriage of goods by railway or by road
on account of the characteristics of these modes of transport, and of
interest mainly, if not exclusively,to carriers, senders and consignees
in the context of carriage by air and carriage by sea, we agreé¢ on the.’
desirability of providing uniform rules for all modes.of transportation.

Ciearly it was net by chance that the work of the UNIDROIT Study
. Group began after the adoption of the Hamburg Rules. -~

In this paper we infend:to confine our comments to those provisions
of the draft which seem to us to be the most important ones, while at a

later stage of the work we may submit further propesals for amendment.

2. FRemarks on specific provisions

Article 3 (Document acknowledging receipt of the goods;

By comparing the present text with the provisions of Article 53
of the French Act on Carriage by Sea No. 66-420 of 18 June 1966, which is
at present the only example of national legislation by which the liability
of the carrier and of the "ITG” are regulated in a2 mandatory and substantially
similar manner, we see two alternative possibilitics for improving the text
of the draft.
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" In paséing3 we leavé out of con31dtratlon the fact that the French
Act refers to a wider group of persons an ?_agrae on the reatrlctlon of the
scope of the draft as prov1dcd for by RPthl&u 1 and 2

According to Article 53 of the Fﬂepch nCt, 1t 1¢ for the ITO to
prove that the goods which he received were not 1n the co ndition declared
by the customer.

As & result of such a prov1810n tae ITC is obl¢ged Properlv to
safeguara_hls interests in the dovument he lS%uuS after receipt of the goods.

One may contenplate elter replacxng a part of Artlcle 3 by tbe
French regulation or - and we would prefer such a solution - inserting
between paragraphs 3 and 4 of Article 3 an addltlonal paragraph which would
read as ¢Gllows '

“If the ITO contravenes the provisions of paragraph 1 and 2,

there is a presumption that he has received: the goods as descrlbad by the
customer. The ITO may adduce proof toithe coutrary ”

_Article 8§

We suggest taking the figures contained in the Haemburg Rules as
a point of reference for the ueterm1natlon of the amount of the®different
limitation figures. T '

Article 17

In our opinion this article should be deleted. It would jeopardise
the whole purpose of the uniform rules.

If a State may declare that the rules will apply only to IT(Os
who are willing to submit themselves to the those rules it presupposes that
in many of the most important ports of these States, there exist sevepral
institutions which are concerned with the safekeeping of goods bhefere, during
cr after international carriage. If this is so, one may presume that such
terminals are specialised for particular kinds of goods and/or modes of
transport (e.g. traditionally packed goods, containers, goods in bulk, etc.).
The customer has therefore no choice and entirely depends on the local orga-~
nisation of the port.
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But even if a freedom of cheice between several institutions
rexisted in thebry the solution envisaged by the Convention would in any
case prové to be ineffective because of the natural competition whieh would
exist ameng them in practice. The right accorded tc ITCs whce spontanecusly
decliare that they will apply the ruies, to bear the title of an "authorised
ITO" is obviocusly intended to represent a sort of incentive, by adopting
this appreach the Contracting States would however - provided that within
their territory there really does exist a freedom of choice - inevitably "kill®
commercially speaking all the other ITOs. Indesed, no custeomer can be expected
to choose an ITO who is not an "authorised ITOY, unless such an operator is
applying prices which are so much lower that one might questicn how long he
will be able to survive, And this apart from all the other practical diffi-
culties which could be indicated in this respect.

Finally the guestion is still left open of the territorial sphere
of application of the Convention, so far not defined by the draft.

Is the Cenvention intended o apply only if both the State of the
customer and that of the ITO are Contracting States? Or is it sufficient
that one of the two or only that of the ITC is a Contracting State? A pro-
vision on this point shculd be included in the draft, as Article 1 deals only
with the substantive sphere of application.

Before concluding, we would like to stress the desivability of
close cooperation between UNIDROIT and UNCITRAL, in order to ensure unifor-
mity in the field of international trade law.”
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NETHERLANDS

¥Ceneral comments

The Netherlands Government has takén note of the draft Convention
and explanatory report with much interest and appreciation, and believes
that the broposed arrangements could fill in the gap which exists: notably
w1th regard to the liability regime for the international carriage of- goods
by. sea :

The dra+t is to a laroe _extent modelled on the Hawburg Rules-and
1t is therefore prlmarlly to those rules that it wrcv1des a valuable“sup=
plement Given that the Hamburg Rules., contrary to the: Haoua~Vlsby Rules
currently in force extend gompulsory application of the rules-onithe cap-
rier's llablllty to cover the entire period during which the goods are in
the carrier's charge, the draft Convention (hereafter referved to as the
ITO Convention} will enable the carrier to claim compensation. in more cases
for damage which has occurred during storage of the goods prlor to loading
on to the ship or after their discharge.

In cases where the nague—V;sby Rules apply. the ITO Conventlon
w1ll probably bring about less change in the situation existing at present.
Under thosge rules the carrier can refuse to accept any contractual liability
for damzge which occurs prior to loading or after discharging unless the
 appl1cable national leclslatlon proh¢blts such an exclusicn clause., The
proposed provisions in the draft ITO Convention do not make it clear whether
. customers who have no contractual link with the ITO will also have the right

to make a claim on their own behal? under the ITO Convention. ;

The draft ITO Convention is also applicable to other branches of
international freight transport including carriage by air, rail, road and
inland waterway. Alithough the CHR, CIi and Warsaw Conventions also hold
the darrier liable for the .entire period the goods are in his .charge, the
- Netherlands Govermment wonders whether it has become evident For these
l sectors too, that there 13 (aneed for the carrier to be-able to claim damages
from the ITC, customers uenmrally have -the right to claim compensation from
the carrier for damage which occurs: during the said period. It would in any
case be desirable to obtain the opinion of the internstional carrieprs®
organlsatlons on thls subject. ' '

Paragraph 22 of the explanstory report notes thax the!Study Group
decided not to include in the draft ITO Convention rules on a number of
othep uspects of the warehousing contract. The Netheriands Government wondeps
whether the ITO Convention should not include regulations regarding the
liability of the customer towards the ITO for demapge caused by goods, parti-
cularly dangerous goods. Other aspects could perhaps be regulated more
effectively by means of international standard conditions.
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Article 1

a. "International Terminal Operator”

The words “either by agreement or by actually taking ih chérge
such goods from a shipper, carrier, forwarder or any other person’’ give
rise to the guestion of when the Convention is applicable., An ITO will
normally take charge of the goods on the basis of a warehousing contract,
though there may not always be an explicit written agreement. The text
suggests that there might be cases where there is no question of an agreement
but perhaps of negotiorum gestio, One example is that of the saivage of a
ship &nd cargo for which no agreement need have been drawn up. It is
doubtful. however, whether it would be desirable in such a case for the
1iability of the salvor to be regulated by the ITO Convention.

b. “Customepr?

The definition of “customer”, which is partly based on that of
“shipper” in the Hamburg Rules, is not very satisfactory, since it allows
two people to be considered as the “customer” at one and the same time:

1. the contractual partner of the ITO;

2. the person who has handed over the goods to the ITC fof safekecping,
or on behalf of whom they have been so handed over.

, Turthermore, the words “including z consignee., carrier, forwarder
or receiving agent’ are superfluous and confusing.

ﬁrticle 2

It must be assumed that a precondition for application of the ITC
Convention will be that the safekeeping of goods will be the primary obli-
gation and that the other services rveferred to iu paragraph 2 will be meraly
secondary obligations performed in the fulfilment of the primary obligafion.
This ought to be more clearly stated in the ITO Convention, In view of the
fact that there are cases where the persons who render these services as a
primary obligation sometimes have goods in their charge for short perilods,
the guestion could arise as to whether the storage of goods as a sscondary
obligation, for instance by a stevedore, would also have to be regarded as
safexeeping’ as referred to in the ITC Convention.
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ﬁptic;e 5

The Netherlands Government doubts whether the ITO's llabllltv
for aglay in delivering the goods can be regulated in the same’ manner L
under the Hamburo Rulas.’”

Paragraph 14w taken word for word from the text of thr Hamburg Rules,

8¢ that the same objection may be made to thie o 2xt as to that of Article 5,
paragraph 1 of the Hamburg Rules, namely that the ITO has to prove that he

was unablu te avoid a ﬂartlcular occurrence, which has resulted in the
damage, despite the fact thau damagée ﬁeed not always necessarily result
from one partlcular occurvénce. ' '

Ayticle &5

The limitaticn of the ITU's liability for delay must also be
considered more closely in the light of the comments made with respect to
Article 5,

Article 9

Paragraph 1 stipulates that the customer must give notice to the
ITO within a certain period after the goods have been handed over to the
person entitled to take delivery of them. If the customer and the person
to whom the ITC has to hand over the goods are two different people, it is
not clear why such notice must be given by the customer. Article 19 of
the Hamburg Rules refers only to the consignee in this context.

It would probably be hetter to delets paragraph 5.

Article 14

The actual meaning of this provision, based on Article 3 of the
Hamburg Rules, is unclear and it would be better to delete it.

Article 17

The Netherlands Government does not consider it desirable to
introduce a system of ITOs recognised by the States which are parties to the
Convention., It would seem preferable to opt for a system under which the
Convention is compulsorily applicable to all contracts concluded with an
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ITO relating to goods handed over for safekeeping on the fTervitory of a
State which is a party to the Convention, or else for a systew along the
linés of the TCH Convention, If need be, the introduction of a mixed
system could be considered under which a State which is a.party to the ..
Convention is authorised to declare that it will only apply the ITO Con-

vention in casez whepra an ITO document has been issued,

Concluding remark

' The present comments are only. the first reactions of the
Netherlands Covernment concerning the preliminary draft text for an IT0
Convention. The Government reserves the right to make additional remarks
and to zmend the observations previously made at 2 later stage in the.
1ight of other comments and further discussions on the proposed text.
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SPAIN

“l. The ITO would seem to represent a new concept in the international
carriage of geods, accomplishing the task of the safekeeping of the goods
when these are situated in a determined place or area, either when they
have been taken over for carriage or, once the carriage operations have been
completed, for delivery. 'In the field of commercial law, and in particular
in that of transport law, there would seem to be no opposition on legal
grounds to the creation of this new figure, although it would be necessary
to state with greater clarity the activity of the operator so that he can
carry out his work, B

2, The concept of a "terminal”

It is likewise necessary to clarify what is understood by a
“termlnal” and.whether this.concept should’ inélude distribution, trans- shlpnent
and consclidation centres, opr only thosé of the orlgln and destlnatlon of the
goecds. o : T

3.,  Field of the operator's activities

The Convention makes no reference to the possibility of the operator's
exercising his functions in port or customs areas, or whether these should be
limited to the terminals themselves.

4. Liability

It is possible to deduce from the Convention the independent character
of the liability of the operator vis-d-vis the carriers who, in any event,
remain subsidiarily liable. However, the Convention does not make it clear
whether the operator must assume liability only in respect of the safekeeping
of the goods or whether he may also be responsible for liabilities which may
arise during the carriage operations from causes exclusively related to those
operations.

It is feasible for the operator to be held directly liable in the
event- of non-delivery to the consignee; in this event it would be logical to
suppose that he has a right of recourse against any other person who is liable.

The Convention however, says nothing on this matter, which should, in
our view, be clarified in some detail,



5. Right of retention

The operator has a right of retention over the goods in the event
of non-payment for their safekesping. :
The Spanish Civil Code, however, in its chapter on the contract
of carriage, makes provision for a similar right for the carrier who has
not received payment of the freignt.

There may therefore be two simultanecus rights, of the carvier and -

of the operator, which must be delimited,
&. Conclusions

. Apart from the points made above, we consider the creation of this
new figure to be:egtrémely.interestingh especially din the context of multi-
modal carriagh& since the concentration of liability on a.single person would
be most useful in ensuring the appropriate performance of the operations.®
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SWEDEN
“GENERAL COMMEHTS

The Swedlsh Government recognises the need to intreduce unlform
1nternatlonal rules on the warehousing contract; especially in connexion
with ;nternat ional carriage of goods, to fill in the gaps in the liability
regime left by existing Conventions regarding internmational transport. It
therefore welcomes the efforts made by UNIDROIT to. elaborate such rules.
The preliminary draft Convention constitutes, in the view of the Swedish
Government, a very useful base for future work within this field.

. The Swédish Government would like to emphasize the necessity to N
create a regime wnlch ig acceptable to a great number of States in order '
to achieve the desired uniformity. Bearing this in mind, the proposed 1i-
mitation to warehousing operations which are linked to international carrlage
of goods seems to be a suitable idea to promote that aim.

however thls llmltatlon may give rise to problems in certain

respects. ‘In Articlé 1, an Internatlonal terminal operator (ITG) is defined

a person who undertakes the safekeeping of goods before, during or after
1nternatlonal carrlage.' This definition is likély to give rise to ambi-
guities as to the applicability of the Convention due to the difficulties
in some cases to determine whether the safekeeping is comnected with an
international transport operatlon or is an 1ndependent commitment. In
order to eliminate these problems it may prove necessary not only to limit
the application of the Convention to authorized ITOs (as set our in Article
17), but also to extend the scope to all warehousing operatlons undertaken
by such termlnal cperators.

Howev’*éf3 the'SWediéh‘Governméht'fiﬁds as a whole the basic prin-
ciples underlying the preliminary draft Convention acceptable. The Swedish
Government also supports the idea of establishing a set of minimum rules
governing the liability of ITCs. If there should be a need for further -
regulations it seems appropriate to supplement the Conventlon w1th standanrd
conditions, prepared by 1nterested commerc1al Organlzatlons.

COMMENTS ON SPECIFIC PROVISIONS
Article 2

An ITO will often be the last link in a transport operation.
Consequently, he is 1ikely to receive many claims for damage that has eccur-
red during or sometimes even before transport. An ITO could thus be made
iiable for large amounts, especially if the words “other similar services™
were to be retained, Furthermore, this expression is ambiguous and should
be deleted even for this reason.
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Article &

The Swedish Government is of the opinion that the Conventiocn
should contein rules conferring a right of lien on the ITO, The lien
should, however, be related only to safekeeping of goods and nct include
all other claims against the customer. The last words of paragraph. 1
(in square brackets) should consequently be deleted, Furthermore, this
deletion appears to be a logical consequence, 1f the words ‘“other similar
services' in Article 2, paragraph 2, were to be deleted, ‘

It should alsc be pointed cut that the scope of Article 4 will
affect the negotiable character of the document provided for in Articie 3,
paragraph 4. With toc broad an application of the ITC's right of detention.
the value of such a documernt would undoubtedly be reducad, ' :

ﬁrticle 5

-The Swedish Government shares the view that it is desirable to
follow the liability regime set out in the Hamburg Rules, It should in
this context be considered whether it.is desirable to include some wording
TT .

to express the principle of praesumed -fault or neglect contained in Annex !
to the Hamburg Rules. ' ' :

The practical need for the provisions in paragraph 4 could be
questioned and the paragraph ought to be deleted. .

&rtic%gng

The Swedish Government shares the views expresesed in the explana-
tory report as to the limitation by kilogramme and the exclusion of the
package limitation. : :

Article ¢ 7

The person "entitled to .take delivery of the goods” dees not
necessarily have to be identical with the final recelver of the goods.
In such cases the goods would probably not be unpacked until they hava
the final destination. Bearing this in mind, the period of 15 days within
which claims must be made in vrespect of non-apparcnt damage seems to Lo
toc short and should bz extended.
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Article 10

If one accepts a system according to whigh the Conventlon gan be
made applicable only for operators who undertake to apply the rules of. the"
Convention, the character of the provisions will be gloser to standard
agreements than to mandatory rules. In such a situation the provislons
on limitation of actions in the Convention could in some States be in gon-
flict with corresponding mandatony provisions in the domestic leglslatlon-

The courts in such States might as a consequence disregard the prov;51ons o
of the Convention. The Swedish Government cannot offer any solutlon to
this problem but would merely like to draw attention to the exlstence
therecf,” :



SWITZERLAND

“As alveady mentioned in the first statement of our position’
on 27 February 1977, the work undertaker by UNIDROIT on the warchousing
contract is.not a matter of over-riding concernftq the Swiss legislator.
This is indeed an area. in which.practice seems to manage without any
great difficulty on the basis of the existing rules.
~ -« Truth to tell, these are-fairly rudimentary and. to a large extent
leave  the field clear tel individual.arrangements or rather to the general
conditions. and usages prevailing in. the circies in guestion. On the other
hand, the:iliternational relations which form‘the,subjectm@atter-of_fhe araft
Convention are not commeon in cur countyy, which has few large entefpriseé
and terminal installations such as those to be found in particular in those
States which are directly linked by the principal maritime routes. In thesc
circumstances, and while our authorities approve the aim of unification of
the law, they have some hesitations about involving themselves in the pre-
paration of a Convention which would probably be of limited interest to
Switzerland and which might well raise more problems than it would solve,

The proposals of the Study Group also cause us sSomeé CONCErn as
regards their substance and this is particularly the case with regard to
the principle of limited liability which underiies the preliminary draft.
While it is well known that such limitations on liability correspond to a
widely followed practice and that there is a clear tendency to meke increasirs
provision for them,alsc outside the classic field of transport law, the polic™
of the Swiss authorities is moving in the opposite direction. They are inds.?
of the belief that limitations on liability should be determined in functic..
of itg basis (fault or risk) and not fixed once and for all at a ccrtain
amount which is laid down in & more or less arbitrary Fashion. Thus, even
in an arca where the idea of limited liability seems to be well established
and is perhaps justified by the extent of the risk and the impossibility of
calculating it in advance, that is to say the field of nuclear liability,
the Swiss legislator intends to veturn to the system of unlimited liasbility.
It would thurefore be rather strange to grant to terminal operators & pri-
vilege refused to operators of atomic energy instellations.

However ; and notwithstanding these reservations of principle,
we would not wish to exclude a priori any Swiss participation in UHIDROIT s
future work on this subject, in the svent of there being a decidedly positiwve
reaction in the present consultations from those States which are dirsctly
interested in the question and of our finding that in Switrerland itself +b
were to be a little morsz enthusiasm for such an initiative than hitherto.”

™




UNITED KINGDOM

"The United Kingdom continues to consider that national laws are
so disparate that .a.Conventian' is not. practicable and, although the liability
of warehousemen is a question of substantive econcmic importance, the United
Kingdom is not aware of - any SP@Clal difficulties in this field.

The United Kingdom has not been convinced by the arguments in favour
of a Convention and, when consulted, neither operators nor the customers '
expressed a need for such a Convention, It is not clear that a Convention
along the lines proposed would result in any advantages to customers; indeed,
there may in some cases be disadvantages. A division of responsibility as .
proposed does not necessarily reflect the most economic approach to insurance,
and one effect of such a division must therefore be increased costs. Also,
the recent trend in international transport Conventions has been towards
1ncrea31ngly w1der coverage of operations at terminals, with a ‘consequent
reduction in the 51gn1f1cance of any lacunae that may previously have existed.
In any case there is very considerable opp031t10n to the idea of & mandatory
regime. :

" Although the United Kingdom considers this particular Convention to
be unnecessary, there may be a case for development of a standard warehousing
contract or some form of harmonised gu1év lines.for application at a national
or regional level on a voluntary basis, and UNIDROIT might consider 3ponsor1nc
work in this direction.” T




C. OBSERVALIONS OF INTERMATIONAL ORGANISATIONS

CENTRAL OFFICE FOR INTERNATIOHAL RAILWAY TRANSPORT (OCTI)

“The preliminary draft Convention on the liability of internaticnal-
terminal cperators seems te us to constitute @ sound hasis for discussion
with a view to the working out of a final draft on the subject.

" In our opinion, however, certain provisions. of the draft text
call for Ffurther consideration and in this comnection we would mak: the:

following observations.

1. Article.l. paragraph -l3 line 1:

There seems to be some contradiction between the.term,“inter—'
natiohal terminal operator {(ITO)" and its proposed definitien. In poiﬁt
of fact, the word “terminal” refers rather to the beginning or the end of
an international transport operation whereas fthe toxt likewise speaks
of the safekeeping of goods “during international carriage’.

Morcover, this question is related to that which we shall raise
und@r poznt 4 below concerning the definition of ! ‘international carriage”.

2. Article i, pavagraph 1, third line

We wonder whether the word “during® (... international carviage}
might not give risec tc some confusion,

In our opinionc the carrier must, under the contract of carriage
itself, ensure the ‘safekecping” of the goods which are transporied, even
though the principal obligation under the contract of carriage is to «ffzct
their removal form on: place te another. The carrier should not therefcre be
able to svade the liability incumbent upon him in his capacity as a caryier
by referping to the future Convention on the liability of international
terminal operators.

Under Article 13 of that draft, “the rights and duties of a carrier
which may arise under any internationel Convention relating to the Iinterna-
tional carriage of goods’ are unaffected.

Neveprtheless, the words “duping carriage’ might perhaps give
+5 doubts in connection with the nationzl law governing carriage. The
nition of "intermational carriage’ (see Article 1, paragraph 4 of the draft)

;_l.
G‘?r
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might also cover the "multimodal transport operator” under the United
Nations Convention on International Multimodal Transport of Goods, adopted
at Geneva on 24 May 19£0. Now, during the performance of “international
multimodal transport” operations, natiomal.law relating to the carriage of
goods may be applicable to the relations between the multimodal transport
operator and the actual carrier with regard to a segment of the carriage.
In such cases, the possibility of there being a conflict between national
law and the future Convention does not seem to us to be totally excluded.

If the Study Group shares this concern, then the necessary
amendments might be made to Article 13 of the draft.

3. Article ls-paragraphul in general

‘The follow1ng situation may- arise during the performance of
1nternatlonal carrlage by rail under the CIM:

When -cireumstances ppevent delivery, the railway notifies the
sender and asks for his instructions. The sender does not give instructions
within a reasonable time or gives-instructions which cannct bz carried out,
In such cases most national laws provide that the goods which have been held
up shall be stored by the railway at the expense of the sender or deposited
with a forwarding agent or a public warehouse.

Qur gquestion is whether the definition of “international'términal
cperator"” appearing in the draft Convention also covers situations where the
railway stores the goods in the circumstances deseribed above: in our opinion
this would be the case. We would suggest that the Study Group consider this
question in more detail. :

4. Article 1, paragraph

One might wonder whether:the expression "contract of carriage” in
the definition of “international carriage!’ covers only the contract of car-
riage stricto sensu or also the "'multimodal transport contract” (see Article
1, paragraph 3 of the United Nations Convention on International Multimodal
Transport of Goods), in view of the fact that this contract is characterised
as a "sui generis® contract. If so, it would be easier to understand why
the word "during” has been included in the definition of the term "international
terminal operator’ (see our observations under point 1 above). Might it not,
however, perhaps be advisable to clarify the text in this regard? Such clari-
fication would, in our opinion, facilitate: the  interpretation of the definition
of the international terminal operator,




5. Article 2, paragraph 2

]

The proposed text does not seem to us to bs sufficiently clear.

On the cne hand, it is difficult tc see what {s the eract scope
of the liability for which provision is made. Is it only for damage suf-=
fered by the goods during the performance of the servides in guestion or
algso for the due performance of those seprvices? Furthermore, it would be
desirable to determine the pericd during which thL IT0 is llable on the

basis of this text.

On the othey hané one might ask what it is to which the wdrds
"such" refer in the phrase “the ITO shall be responsible for such goods’.
As regards the goods mentiomed in Articlé 2, parageaph 1, tlie llablllty 1s
limited in time whilc, in parvagraph 42 of tﬁc Explanatory Report, it is
noted that "paragraph 2 of Article 2, unlike parag
to the period of responsibility of the ITC, as some of the services contem—
plated might precede the actual taking in charge for the purposes of safe-
keeping, such as unloadiag, and others be performed subsequent thereto".
In these circumstances it does not scem possibie to zsteblish a link Detw&eﬁ
paragraphs 1 and 2 by speaking of “such goods”,

raph 1. does not refer

6. Article 4, paragraph U

The word Yterminal” does not sesm to us to Le sufficiently precise;
it might perhaps be better to-define it in avticle 1. o

7. Article 5, paragraph 1

The Hamburg fules {Article 5, paragraph 1) have been used as =
model for this text; however the words in the text of the Hamburg Rules
“the occurrence which causes the loss, damage or delay took place while

the goods were in his charszeé as defined in Article 4.7 have net been included
in the dreft in guestion. In these circumstances it is not very clear what

the word "occurrence’ is meant to convey in the last line of the text,

In cur opinion, the text couls be clarified in two ways:

Alternative I:

i1, .. to avoid the occurrence waich caused the loss, damage or
elay and its conseguences.” f o

Alternative II:

“l. ... to avoid the loss, damage and delay in delivery.”
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In this connection, we would observe that - in oupiwiew - the
word ‘'dommage’ should be replaced by "avaprie in the French text.

8. Article 95 paragraph l

- We do not 'see thé reason for speaking in line 2 of this provision
of the "customer”: pather than of "the person entitled to'take .delivery of
the goods™. It is not certain that the.definition of the. term “customer”
(Article 1, paragraph 2) covers.every perdon entitled to . take. delivery .-
of the goods; it is, however, evident that any person entitled to take delivery
of the. goods must be given the p0551b111ty of notifying the less.or damage re-
ferred to in the text. : ‘

Moreover, the expression “the person entitled to take delivery of
-the "goods™ is employed in line 4iof paragraph 1 and . in line:2 of:paragraph 4
of Article 9,

9, Article:lO, paragraph 1. -

As with other international Conventions (see Article W7, parvagraph 5
of CIM and Article 82, paragraph 3 of CMR), it would seem tc be desirable to
include a provision to the effect that national law!shall determine questions
relating to the interruption and suspension of the period of limitation.

10, Article .20, paragraph 3, first sentence

We 'would recall that at the most recent United:Nations Conferences
dealing with the regulation of international transport, thé following rule
has been laid down inthe Rules of Procedure: "Decisicns of. the Conference
on all matters of substance shall be taken by a two-thirds majority of the
representatives presént and voting.” (See, for example, Rule 33, paragraph 1
of -the Rules of ‘Procedure of the 1980 United Nations Conference on a Convention
. 7on’International uultlmodal Transport) '

It'would”perhaps:be advisablE’to reconsider the rule in guestion in
the light of the rules of procedure of United Nations Conferences."
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- INTERNATIONAL ASSOCIATEON‘OF PORTS AND HARBOURS (iAPH)-

rGenerally, the results of our 1nvest1gatlons and dellberatlons
at this stage of work cover the following areas: B

- 1. In principle, it must be right to standardise by an international
Convention the various modes of transport, which all have their own
different problems about liability etc., which has been regulated over -
many years by existing internmational Conventions or domestic¢ regulations.

2. The. constructions of two.alternatives for joining the Convention -
gither a mandatovy Convention or a system where those terminal oﬁérafors-
who apply the conditions set out in the Convention are authorised to use
the name International Terminal Operators.(ITO; and-its logotype in
accordance with frticle 17 must facilitate the adéption.of the Convention.

3. In principle, it is right to use a model, as far as possible, the
so called Hamburg Rules, which probably are going to .repiace the éxisting
Hague and Hague-Visby-rules for maritime traffic.

4, - A reasonable and simple limitation of liability would be convenient
for all involved and facilitate -obtaining insurance, which would cover -
all risks for a reasonable amount of money.

The limitation in Article 6 -is.however not fixed, but can by agreement
between the terminal operator (ITO; and the customer exceed the stated
liwitation (Article & (3)).. This must lessen the value of the limitaticn
and might result in different limitations for the ITC in contracts with
different customers. This must in principle be wrong.

5.  Finzlly, it is obvious that many terminal operators are just mot -
~interested in a change in the current situation where they use the condi-
tions of liability as a means of competition with other terminal operators.
Many are also relumctant to change from the widely existing culpa clause to
the reversed burden of proof in Article 5. This was very evident at the
Container Terminal Operators Conference in Oakland. in October 1979,

We konw that the draft Convention is expected to be supplemented
by standard conditions worked out in cooperation with international Organisa-
tions like CMI, ICC and FIATA and would be spensored and recommended by these
Organisations,
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start under the
leadership of CMI and we would be happy to take part in this work,

As we understand it, work on the draft Convention and the standard
conditions have to be seen as a whole and considered together. So we would -
be happy to have-the opportunity to give our further views and ‘¢onments: later
when we can see the result of the work on standard conditions, At thét:étage
we also hope to have obtained moré views, comménts and advice from the. ter- -

minal operators in our ports.”
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INTERNATIONAL FEDERATION OF FREIGHT FORWARDERS ASSOCIATIONS (FIATA)

“The draft submitted for coument was elaborated at the beginning
of 1979. During the discussions of the Study Group, the representative of
the "Magasins généraux'de France” and the FIATA vepresentative, Dr. J. Van
Alsenoy, insisted more than once on the fact that very_often the legal
regulations being established did not coincide with pbéctice. It was only
towards tﬁe_énd of the discussigns that Professor Rodiére stated that it
would be advisable to accord greater weight to the observations of the
practitioners.

Thus, for example, the definition of the ITC in Article 1 is
far from clear., All warehousing is either preceded or followed by carriage
operations. A distinction must however be drawn between warehousing which
is only an ancillary aspect of carriage, and warchousing as an end in itself
where the operator stores the goods for a certain time in a specific place.
The length of the warehousing plays nc rSle, when it is simply an aspect
of, or connected with, transport operations.

During the discussions and on the basis of the general conside-
" rations, in particular paragraph 12, it was clearly stated that the draft
sought only to regulate warehousing operations linked to internatiocnal
carriage.

A terminal operater may be involved in single mode carriage but
normally in comnecticon with multimodal carriagze.

Questions immediately arise with regard to the document menticned
in Article 3, neither the purpose nor the utility of which are clear, since
the terminal operator intervenes on account of, or in relaticn to, carriage
operations. This point was considered neither from a technical nor from a
practical standpoint during the discussions,

Another matter which calls for further thought is the terminal
operator's sight of retention, for which provision is made in Article 4, in
the context of multimodal or through carriage, covered by a combined transport
document. On the other hand, regard should be had to the fact that., at the
beginning, the terminal operator may also be the combined transport operator
and that, at the end of the operations,he will often have to deliver the goods
on the basis of a transport document, subject tc the application of the sti-~
pulations in the contract of carriage councerning liability and delay.



- 31 -

' In the case of 31ngle mode 1nternatlonal carrlagez it would
often be extremely dlfflcult on the basis of Article 1 of thc draft to.
dlStlngUlSh between traditional warehou31ng and warehou81ng connected
with carrlage. ' '

Finally, Articles 5 to 14 of the draft are based on the ﬁaﬁbung
Rules, There is now a Convention on Multimodal Transport of which account
was not taken during the preparation of the draft.

It would seem to Dbe absolutely out of the guestion to consider
the present draft as a final one without at least con31der1ng its effects
in relatlon to the ex1st1ng Conventlon on Multlmodal Transport

“Fer all these reasons9 as well as in the light of practlcal and :
economic con31deratzons which it is not the place to develop in more, . detall
at this stage, FIATA is of the opinion that in its present form the draft
- Convention is unacceptable and that at the very least there must be further
discussion which will, above all, take account of practlce and of the new
legal rules whloh have been established in the meantlme.
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INTERNATIONAL RAIL TRANSPORT COMMITTEE {CIT)

"Taken as a whole, we consider this prellmlnary draft to provide
a very useful basis for discussion with a view to achieving the desired
result, namely the working out of a text which would be acceptable to the
largest possible number of States and widely applied. In view, however,
of the opportunity which has been offered to us, we would like to put for-
ward some con51deratlons concern1ng certain prov151ons of the Drel¢m1nary
draft _ :

l. Article 1

" The term ° 11ternatlonal termlnal oPerator‘ does not seem tc us
to be entlrely satisfactory. Indeed whlle the word "terminal® may be
suitable to describe the safekeeping of the goods before and afteér carriage
operations, this is not the case when the services are provided during
those operatlons. If the exure351oﬁ fterminal” weére to be maintained, 1t
might be de81rable to prov1de a definition of it 1n nrtlcle 1, alil the
more so as 1t is used ageln later 1n Artlclc b, o : o

We wonder, morebvera whether i%:would be wise to extend the
Convention's scope of application to the safekeeping of goods during carriage
operations. The result might be uncertazinty and even the risk of conflicts
which it would be difficult to avoid.

Paragraph 1, line 3

Since there is always agreement between the two parties, whether
express or tacit, we would suggest the following form of words:

“v.. either bj BPlOP agreement, or by actually taking in charsge
such goods

Paragraph 2
Our proposal:

"Customer” means any person, in particular a consignee, carrier,

+-v... the goods have actually been handed over to the ITD for
the purposes of safekeeping ..."

Paragraph 3

The text could be simplified by analogy with the definition of
goods contained in Article 1 of the United Nations Convention on the Multi-
modal Transport of Goods, to wit:

“Goods"™ includes any container, pallet or similar article of
transport or packaging,if supplied by the congignor?,
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2. Article 2, paragraph 2

"We would: prefer the following formulation which is cleaver:

"Furthermore, the ITC shall be responsible for loss resultihg

from loss of, or damage te, the goods during the performance of
other services which he has undertasken to provide, such as loadlng5
stowage, dlscharglng or. other 51m11ar services, as well as for
“the due perFormance of those operatlons "

3. Article 3

S In the 1nterest of the certalnty of the operatlons and. with a
view to reduc1ng ‘disputes as far as possible, we believe that a document
acknowledging receipt of the goods should be drawn up in all cases, and .
not only at the request of the customer.

The Conventlon should also 1nclude an artlcle concerned W1th
the content of the above—mentloned document

4, Article 5

_ The word occurrence in. the penultzmate ilne of paragraph 1.
calls for clarification, for example as follows:

... to avoid the occurrence which caused the loss as well as
its consequences,”

We would in addition prefer throughout the Convention the use in
the French text of the word "avarie' rather than "dommage®”.

5. Article 6, paragraph 1 (a)

In the French text, replace the notion of “poids” by "masse".

6. Article 9

Paraggagh 1

The natural person t¢ give notice of loss or damage is the one
entitled to take delivery of the goods, and not the carrier, the forwarder,
the receiving agent or any other person also covered by the notion of customer.
The reference to the customer should therefore be replaced.
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Moreover, the time within which notice is to be given -~ not later
than the working day after the day when the goods were handed over - scems
too short, especially where the person who must give notice is not entitled
to take delivery of the goods. The period crould for example be extended to
three days.

Paragraph 2

As formulated, the reference to paragraph 1 of the article does not
Seem to us to be appropriate. We would prefer the following wording:

“In cases where the loss or damage is not apparent, the presumption
in paragraph 1 only applies when notice of loss or damage has not

beéen given in writing within 15 comsecutive days ... of the goods."

7. Article 11, paragraph 2

" Paragraph 2 seems to us to be superfluous, given the possibility
expressly provided for in Article 6, paragraph 3 for the parties to agree
to a higher liability, which could not then be contrary to the provisions
of the Convention.

Moreover, we agree with the observations already submitted to you
by the Central Office for International Rallway Transport in its letter of
4 November 1980, " ' - ' - .






