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INTRODUCTION BY THE SECRETARIAT

1. Since the publication of Study LIV - Doc. 9, which contains the
observaticns of Governments and Internmaticnal Orgenisations on the UNIDROIT
preliminery draft Convention on the lisbility of international terminal
cperators, the Secretariat hag received further comments on the preliminary
draft Conventicn from the Covernments of the Federal Republic of Germany,
Madagascar9 Norway, Turkey and Uruguay.

2. The cbservations of those Governments are reproduced hereafter.
As zlready mentioned in paragraph 4% of Study XLIV - Doc. 9. the Secretariat
anticipates further comments from a number of Covernments and a detailed
analysis of 211 the cbhservations received will be set before the Study Group
on the Warehousiﬁg Contract at its thind se2ssion in October 1981.



w'EDERAL ?EPUBQIC 0F GERMANY

I, The Federal Governnent rorwarded thb Preliminary Draft Convention
on the Liability of International Terminal Operators tc the competeént Faddral
and State authorities and tc the toP organizaticns of the economy for: thelr
coment, ‘ :

In the comments preceived from them dzf:erént views are expressed,
in partlcular with regard to the question whether it is expedient to harmonize
the law of warchousing opevations associated with international carriage
as is prov1ded for by the Convention. Those who think that there is no need
for stck a Convention point out, inter alia, that the rules of international
transpoert law on the carrier's liability for loss of or damage to the goods
to be carried cover also transit warchousing necessitated by traffic condi-
tions; that there is, therefore, no gap that would require to be filled.

On the other hand, those whe support the Draft Conventicn argue:that it is
difficult to understand why international carriage operations should have been
subjected to mandatory liability rules while: warchousing operations, which are
particularly prone to- damage, including the services mentioned in Article 2
paragraph 2 of the Draft, are left to be regulated by laws which are not
harmonized; that it is true that under the trapsport law in force the carrier
ig, as a J:*u.':.e‘J iiable to the consignor alsc for the loss of opr damage to the
goods while they are in transit warchousing necessitated by traffic conditions;
that, in spite of this, the proposed harmonization of ‘the rules.on the liabi~
lity of terminal operators is desirable becanse it would Prevent excessive:
contracting out by terminal operators and thus facilitate. recourse: by carriers,
forwarders and. insurers zgainst the terminal operater: that, in turn, such
recourse is of importance for assessing the insurance. premium fCr carriage. and
thus for the costs of carriage. D '

chever9 in detall the views on the effects of the: proposed Con-
ventions on the costs of carriage are cohtroversial: While some- argue that
the carriage costs will decrease on the carrier's part as a result of the
pogsibility of having recourse against the terminal operator, othérs eXDress
the fear that in. view of the nature aznd extent of the liability, covering in
particular alse damage caused:by celay; the costs for the third: party. iiability
insurance of the ITO might increase out of Jproportion and thus the total costs
of carriage might increase rather than decresse. B -




The comments, which pointed out in particular ths economic
consequences, reveal that the guestion whether harmonization of the wdve-
housing operations law is expec1ent cannot be judged isolated from the fur-
ther unification of international transport law. The proposed Conventioch
must be viewed in particular in conjunction with the Convention on the
- Carriage of Goods by Sea (Hamburg Rules) and the Convention on: the I'mterna-
tional Multimodal Transport of Goods. It is, therefore, appreciated that
the provisions of the Draft follow +the Hamburg Rules as far as possible.
The desired harmonization and delimitation of the liability rules applicable
to the ITC on the one hand and to the carvier on the other can, at any rate,
be achieved only if alsc the Hamburg Pules and the Convention on the Multln
modal Transport of Goods are applled by many: . ' o

IT. As to the individual Art1cle¢ of the Conventlonn the folloW1n"
‘ observatlons nust be made:

Artlcle 1

l. The 1ptentlon of tha Draft to cover only. warchousing operations
a;soc;ated with 1nternat10nal carriage’ is not met with sufficient clarity
. by the wording of Artlcle 1. paragraph 1 and Article 2. From the wording
of these. provisions it could rather be inferred that.the ITO .shall be
subjéct to the rules of the Convention even if, in the individual case,
he undertakes the safekeeping of goods without there being eny association
 with international carriage. Some clarification appears to be advisable.

2.. The definition of ‘Internat ional Terminal Operator” leaves open
whe her for. the npecessary association with international carviage, what
_ is materlal is the original intention of the customer at the *imé when he
handq over the goods for safekeeping or what:actually heppened after that.
On . 'th:Ls point, too, .some clarification would be appropriate. For in many
cases it is not yet known at the time the goods are handed over for safe-
keeping whether they will subsequently remain within the country or be
exported. Moreover, frequently the original dispositions regarding the
dispatch of the warehoused goods will be changed. ‘ '
3. The definition of “Internaticnal Terminal Operator® distinguishes
between the agreement on the safekeew1ng of goods and the ‘actual taking in-
_ 3ch§rge of the goods. . To aveid the erroneous inference that im the latter
| .. case an agreement on.-the SQfekeeplng is not concluded, some clarlLlcatlon .
appears to be necessary. ro '



4. The words “against payment’, which are put n sguare brackets,
could be understood to mean that the provigions of the Draft shall’ apply
only if the customer pays a sum of money as consideration. However. a
consideration may be paid also in & way other than by payment of a sum
of money. The_prov;s ons. of the Draft should. pot. be appiied only if thef
safekeeping of the. goods takes place without any consideration whatscever.

5. The words in square brackets "on whose behalf” and "on his behalf™
should be deleted in order to aveid difficulties. in ascertaining the ITO's
other party to the contract. If a person concludes a contract. in his. own.
name but on behalf of another, only the person making the declaration hlmself
should be a party t¢ the contract.

6. Long-term warehousing of goods, in particular for the purpése of
stockkeeping,  shouid be excluded fromlthe applicaticn of the.Convention,
even, if such stockkeeping has. some association with international - ‘carriage.

Article 2. .

1. Accordlng e ‘the wordlng cf Artlcle 2 paraoraph 2 0"F thm raft,
whi h Insofar differs from the Fxplanatcvy Report, the ITO can be liable
under the Convention for the performance of services such as loading, stowage
and discharging of gocds even if, in the individual case, he does not ware-
house the goods. A clarifying supplementstion of the text appears to be
advisable. .

2. Paragraph 2 could ke understood to mean that “similar services”
within the meaning of this provision might include alsc the distribution
of the warehoused goods to a -possibly large - number of individual consignees
if the ITO has assumed such an obligation. It sheuld be made oleap that such
a distributive activity is not one of. the services covered by paragraph 2.

Article 3

Paragraph 2 does not show unambiguously to what extent particulars
regarding the goods taken in charge must be included in +the document to be
issued in accordance with paragraph 1. It is doubtiul whether only inaccu-
racies or inadequacies regarding the number, type or condition of: the goods
compayed. with the deseription of such goods in a transport document, or
whether . quite generally particulars on the condition- of the goods to be
wareh@used should be included in the document. It is advisable to clarify
this. Moreover, the costs of the checking to be made in accordance with
Article 3 pavagraph 2 should be imposed on the customer for whose benefit
such checking is made.



Article 4

1. The text put in sdquare brackets in paragraph 1 should be deleted.
“To secure the ITO's claims it should be sufficient - and it is also in the
interest of a speedy performance of the warehousing cperations - to restrict
the right of retenticn tc those claims which have some connection with the
safekeeping of the goods.

2. "Apart from that, it should be made ohligatory for the ITO to rander
account to the customer in case the goods detained by him are sold.

Article 6

1t appears necessary to supplement the propeosed 1liability regime
and provide for z limit of liability per event. In the case of excessive
damage, e.g. through exslosion or fire. the liability per kilogramme could
lead to an incalculable loss and thus to a rigk that can hardly be insured.
We think that the 1limit of liability could not be fixed generally and
uniformly for all warehousing enterprises. The standard for comparison
could be a value per sguaremetre of the storage space or the annual ‘turnover.

Article '8

The text of Article & paragraph 1 of the Draft should be adapted
to the formulation in Article 8 paragraph 1 of the Hamburg Rules.

Article 9

1. Practical reasons make it appear expedient to draw up, instead of
the written notice of loss or damags, at least = joint record on the result
of the checking made during a joint inspection. Such a scheme should bhe
admitted or prescribed. :

2. ‘Paragraph § should be deleted.

Article 10.

We should consider a supplementation of paragraph 2 to the effect
that in case of a total iloss of the goods, provided the ITC gives notice
thereof, the limitation period shall ccmmence already on the day on which
such a notice is received.



Article 11

Following Article 23 parvagraph 3 of the Hamburg Rulez it should be
laid down in the Convention that the ITO shall zenerally be obliged to make

& statement that the bafakempaug of the goods is subisct to the provisions

of the Conventlon.

Article 16 ..

: The number of ratifications required for the Convention to enter
into force should be increased considerably. '

"égticlé'l7‘

A 1lcensnrﬁ system fop ILOS such as is admitted. by ﬁrtlcle 17 of
the Draft gives rise to doubts, here Contracting States avail themselves
of this possikility it should, at any rate be ensured that every enterprise
which fulfils the rcqulrevents mentioned in the Convention will, upon appli-
cation; be recognised as an “Authorised Tn;erngtlcnal Te rm;nal_Operator”,”
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MADAGASCAR

%I, GENERAL OBSERVATIONE

-

< of warehousing operations

It would have been preferable to spea
h as wavshousing is usually

rather than the warshousing contract, inasmuc
a prolongation of the contract of carriage so that the two should ceonstitute
a legal unity. The contract of carriage would be the principal transaction
and warehousing cperations accessory te it. The draft should therefore have
been built around the theory of the Vaccessory transaction®, which would have
aveided a certain number of problems at different levels. '

- Written document: the conclusion of the contract of carrizge should
suffice to cover all the subsequent operations. Nevertheless, so as
to previde protection for the ITO, the latter should draw up with the
agreement of the other party a ’'receipt" for the goods, which would
be added to the-coﬁtpadt of carriage. o

.~ Reservations: these should be made by the “customers” opr by their
- forwarders or agents.

~ Retenticn of the goods: the ITO should not need to take this sten
in that he would aliways receive payment from the person who concluded
the contract of carriage. whatever the nature of the sale.

- Belivery of the goods: it should be be for the ‘customers” or their
agents to take delivery of the goods and for the ITO to hand them over
to them, in conformity with the receipt which the ITO would have drawn
up in agreemcnt with the other party. Two solutions should be envi-
saged for the problems associated with delay on the part of customers:

- either to relieve the ITO of liability as from the day when the
goods should have been removed hy the customers:

Ly

= oy to institute a system making rrovision for a tax in respect
cf each day of delay.

Finally, the warehousing operation should be analvsed in terms of
the simple provision of services, which would result in the ITO's being viewed
as the agent of twec distinet principals according to the nature of the ope-
rations, that is to say as either the agent of the carrier or as the agent of
the shipper.



II. SPECIFIC OBSERVATIONS

cArticle 2, paragreph 1 - the words "Fpem the +ime he has taken them
in charge™ should be replaced by the formula from the time he has aﬁreed
to take them in charge®.

The second proposal presupposes that thé ITO had prior knowledge
of the nature and character of the goods for whose safekeeplng he accepts
responsibility. He should therefore be relieved of liability i1f the prin-
cipal makes a false statement. This question would be of particular relevance
in‘eonnection with dangerous goods. S ' o

Articie 3, paragraph 1 - Written form should be necessary in the shape
of a2 simple receipt for the goods.. -

Articles 5 to 8 - Delete any proposal relating to “delay in
delivery by the ITOV.

Article 10, paragraph 2 - The limitation - period should run from the time
o ' when the customer ought to have taken dellvery
of the géods.

Articles 9 and 11 to 22 ~ No obsepvations.?




NORAY

*The Norwegian Govermment recognizes the general need for uniform
ruies in connecticn with international carriage of goods.

In some cases the carrier will also undertake thﬂ safekeaping
of the goods before or after the carriage. In some of these ceéses, the
carrierfs liability for the safekeeping comes within the scope of the relevant
international conventicn on carriage of goods. In other cases, however, no
existing international convention. is applicable to the liability for the
safekeeping in connection with 1nterp;tlonﬁl carpiage of goods., The UNIDROIT
draft convention will £ill in this gap in the llab1¢1tv régime of the inter-
national carriage of goods. The draft convention will alsc apply to the
carrier’s pights of recourse to the terminal operator in cases where the
carrier is liable for safekeeping according to arn existing intermational con-
vention on carrizge of goods,

¢

The 1278 Hamburg Rules seem to have served as a model for the draft
convention. As safekeeping is in practice to a great extent connected with
carriage of.gocds Iy sea, we think that the working group has chosen the
right basis for its work in this respect

The draft convention contains only minimum rules on the terminal
operator’s liakility, and no detailed regulation of his obligations. We think
that the working group has made a zood cholce also in this respesct.

In our opinion the UNIDRCIT draft convention is a suitsble basis for
further discussions tc achieve uniform rules on liability for safekeeping of
goods in connection with international carriape.

In addition *tc¢ these general comments, we have some brief comments
on some of the apticiss of the draft convention.

Article 1

The draft conventicn is appiicable only 1F the safekeeping takes
place “before, during or after international carviage”, {art. 1 para. 1).
In many cases, it may be difficult, however, to etnﬂm1nc whether the safu-
keeping is connected to or independent of internatlonal carriage. We have no

solution to this problem, but we feel that the prcblom should be given Further
consideration.




The suope of the draft conventicn is rastrictad to s@fgkeeplrg 7
aﬁd some specifie uaaltloral services such as loading, stowares dlscharglng
or other 51mllar services”, . It 1s not obvious wn;ch serv1ces are 1ncluded

and a_CLQLlflcangn might be con$1éered

On th; other Ha@d the deocrlptlor of the scope of the dpaft
convention does not £1iil in all gaps in the liability végime of the inter-
national carriage of goods., For .mc:tance5 other forwarding serv1ces than

- those’ ment 1oned in Ar*zcle 2, will - if undertaken by znother person- than the
carrier - rﬁmuln outside the scope- of the international conventlons on carrngL
'of goods. Such gaps, however, are probablys inevitable.

Article 3

This article should in oup opinion expressly state that the document
is to contain a sufficient description of the goods {(according to necessary
particulars furnished by the customer). See alsc the Hamburg Rules Article 15
para 1 (a). This clarification would in ocur opinion bring the First tio
paragraphs more in accordance with each other.

Articlqﬂi

- We snppowt the idea that the ITO shall have a right of retention
over the goods he has taken in charge. But we thlqk this right shouid be
restricted te elaims relating to the goods retalned anﬁ that the words
sguare Prackets shnLlu thérefore be heletCU

Article 6

ﬂccording to para l {a), the liability For loss of‘¢r'démagé
to the goods is limited to 2,5 5DR per kilogramme of the goods lost or _
damaged. This amount -equals the correspondln amount in the Hamburg Rules,
see the Hamburg Rules.Art. 6 para 1, ' ' o

In our opinion, this amount is Loo smhll If the amount.to which
the ITC is entitied to limit his llabilitv iz ralsed it would also justify
making the limitation as “unbrezkabla’ as possible, see cur comment on

article 8,




According to para 1 (b}, the liabilitv for delay is limited to
an @mount proportional to the price payable for the safckeeping. The
corresponding criterion in the Hamburg Rulez is the reight. - We are not
convinced that these twe criteriz should be made equgl in this sense. The
potential loss resulting from delay is the same in the two situations, but
the price payable for the safekeeping will im most cases be much lower than

the freight. / possible sclution to this is to leave cut the separate limit
of liability for delay. '

it
Hh

7 ‘The draft convention has no minimum limit of 1liability per package

 of goods. . The Hamburg Rules have such a package limitation, see Art. &

para 1 {a). - Tor reasonsg mentioned in the explanatery report, we reco gnlze
the motives for excluding the package limitation. The pesult is, howevera

that the limits of liability seem too low in cases where only a smzll quan-
tity of goods is safekept. This prdblem should in cur opinion be given further
censideration. One possible solution would be to keep the package limitation
based on the number of packages 1t the time of the arpival of the gceds at

‘the warehouse,

Article 7

To this article, we have a comment on its scopes of application,

-

According to Art. 5 of the convention, the ITO is liable Ffor the
performance of his obligations under Art. 2. This 1liability is subject to
limitation according te Art., 6. Art. 7 enlarges the scope of the limitation
proVisions'to noﬁfﬂontractual claims, but also to claims resulting from acts or
omissions absoiutaly outside the scope of the CO?Vp?thn. for instance to
claims Tor damages resulting from the ITO's failure to rerform an undertalen

obligation to arrange for further transportatiocn.

We are not convinced thet this result is intended, and we therefore
raise the question for further consideration. 'One might argue that the scope
of Art. 7 should be restricted so that the defences and limits of liability
provided for in the conventlon sheould applv in any actien zgainst the ITO in
respect of loss, damege or delay in delivery of the goods caused By any =ct op
cnissicn within the scope of * the ITO's oblizaticns under art. 2 of the con~
vention, whether the actlon is ¢andbd on con tfactj in tort or otherwiss.

Article 8

Provided that the limits of liability are increased, the word
“personal® should, in our opinion, be kept.®



TURKEY

'“The Turkish Government finds thc work of codification regarding
the llablllty of 1ntewna*1onal terminal operators to be extremely useful
and the prpllmznarv draft Conventien has, in general, met with the approval
of the competent Turkish authorities. '

- The Turkish ministeries concerned must now proceed to a Jetailed
analy51s of the Convention before embarking upon the task of bringing national
1eglslatlon inte line w1th the content of the Convention and Turkey will
communlcate at a later date the results of the work in guestion.”
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URUGUAY

. "A.  The draft Convention deals only with those cases of liability
féf"éémage which may be suflered by goods entrusted to terminal operators.
We belieﬁe'that it would be eminently prefevable to cover the whole field
of liability for damage caused to persons by such goods, especially during
the pericd in which theyv are in the terminal.

"B, Slnce Article 1 seeks to ﬁrov1de deanzilons OF terms which will
"be hsed throughont the Convention, it would be desirable to add further_
deflnltlonss Tor example of what 1s‘meant_by_a Yoontainer™, and to indicate
the minimum requirements nocessary for the vehicle in which the goods are
carried.

L. We do not believe it tc be appropriate te ssparats the texts of
Article 2 and of Article 5. According to the former, the ITO shall be respon-
sible for the safekeeping of the goods. Under Article 5, he is not liable
when he has taken &1l measures that could reasonably be venuired to aveid
the damage. In practice, this would mean that in almost all cases the ITC
would seek to prove that he had not been at fault, which would lsad to
interminable legal proceedings.

We wonder whether it might not be preferable to institute a strict
liability regime in respect of such activities

Even if it is not expressiy stated, it is to be supposed that if
there is exoneration of liability in the absence of fzult, then “cas fortuith
and force majeure should likewiss constitute d&fencesa

I, The rule laid down in Article 6 which makes provision for specific
limitation figures ig in contradiction with that established in Article 11
which provides for the possibility in certain cases of the ITC increasing his
responsibility bevond that established in Article 5. In practice. in each
case and accerding to the tvpe of goods, another sum for loss or damage will
be agreed upon.

In Article 6, paragraph 1 (b}, which determines the form of com-
pensation for damage caused by delay in delivery of the goods, the limita-
tion on lisbility is determined in accordance with the price payable for the
safekeeping of the goods. Account is not taken of the consequences which
such delay may have on non-performance of a contract which occurs precisely

because the goods have not been delivered on time.



Ye do not understand which criterie are *o be empleyed for the
purpose of limiting the excess liability ir those cases where there is
both damage to the gocds and loss resulting from delay, especially if one
thinks of those instances where the delay is in itself the cause of Zamage
te the goods.

E. We think it appropriate to limit liability for loss aven in the
case of extracontractucl liability.

F. Under Article 2, the liability of the ITO is unlimited if the
damage is caused imtentionally or recklessly and with knowledge that such
damage would probably vesult. The consequence s that the sum payable by
way of compensation will vary according to the behaviour of the persons
involved. This suggests that the article is dealing not so much with damage
arising under the contract as with punitive damages.

G, It seems to us that the requirement under Article 9 that only one
day is allowzd to establish the condition of the goods is too restrictive,
especially for some categories of goods.

H. In the light of the provisions of Article 13 of the draft, when
considered in connection with our legal svstem, it would be necessary to
enquire into the possibility of conflict with the TIR Convention, which has
recently been ratified by our country (Law 15,084, published in the Diario
Oficial, 12 January 1881), in particular with respect to the use of “sheeted
vehicles™, ¥






