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INTRODUCTION BY THE SECRETARTAT

Since the publication of Study XLIV - Doc. ¢ and Add. 1 thereto,
which contain the observations of vaEpﬁments and International Organisa—
tions on the UNIDROIT preliminary draft Convention on the liability of inter-
national terminal operators, the Secretariat has received comments on the
preliminary draft Convention from the Governﬁent of Yugoslavia which are

reproduced hereafter,



1.

General considerations

.1 Tt is éoknowledgeduthét-thoaligbi;ity ofﬁtheiinternational terminal

;¢opératorﬂshould be'regulatedrby-the“internatiohél7convéntion.

e reasons for such a golutlon are as follows
(a) Thoubh tne absence of un;forr prov151ons governing the liability
of persons to whon the gooda are entrusted Deforeﬁ during or

“aftey international carrlage was noted oulte a long time ago,
this situation is'no longer acceptable to customers. Quite big

- -differences exist today between the solutlons prov1aed in parti-

cular countries concernlng the llablilty of warehoubemen and
" Other- persons taking part in the 1nternat¢onul carriage of goods

(loading, discharging, etc.) in respect of their liability (system

of liability, ganerai conditions, exonerations, etc. ). - Since

there is no ]uStlflcatlon that such dliferences should. remain, the

Convention would improve the posxtlon of ‘the shlgper and other
'"AcuStomers. :

‘{b) the Convention would: oompicte the unlfloatlon of 1nternat1onal
transportatlon law. : et .

‘Hl:é;»éontgnxs.oﬁ_;he Convention

(a) The Convention should contain the minimum number of provisions
concerning the activities and liability of the international
terminal operator;.due attention should however be paidite the
legal protection of the contracting parties 1nvolved.

(b) The meaning of "international terminal operator” should be deter-
mined by closer description.in the Convention's provisions.

l 3 Mandatory appllcatlon of “the Conventlon 8 p“OVlSlonS.

‘mHe Conventlon should contain a number:of mandatory provisions

‘such as those concerning the System: of liability of the intérnational
terminal operator, limitation of liability, etc. . The solutions which
are provided in this respect in the Preliminary Draft are acceptable

since such a degree uf Jus cogens has also been accepted 1n other
conventicns in the field of thransportaticn law.: =



Issues that warrvant further study

(a) Acceptance of the Convention will probably Péquire the
meaning of “international terminal operatbr“ to be defined more
clearly (that is of the person who appears to be in charge
(under contract} of port services, services of cargo terminals
and similar services). It is noted that these issues may war-
rant further additional clarification.

(b) & question might be raised whether the Convention might on the one
hand have the effect that goods will bypass particular termi-
- nals, or, on the other hand, bring the foreign international
terminal operator to another country. It is felt that this
issue is a complex one; features of which might be interesting
from the standpoint of developing countriss.,

"Conflict of laws' should be understood as representing a real pos-

~sibility. Therefore, this shéuld Le considered as a good reason

for proposing that when drafting the Convention, the work should
proceed from sclutions already accepted in ti-. IF-"*ed Nations Con-
vention on Carriage of Goods by Sea. and the United Nations Conven-

" tion on International Hultimodal TransPQrt of Goods with a view

to effecting appropriate adjustments. In this connection it should
be noted that it would be dangerous to leave “gray zones" which
might cause unnecessary disputes.

2. The'wereing of the_?reliminerj¥Draft Convention

2.1.

Preamble

E:The Conventlon s Preamble SHeﬁi& be eﬁlargedrin opder to take

into consideration the Convention's ~bjectives. Thus particular
attention should be paid to the development of combined transport
(transport integration) as one of the main objectlves of economic .
development. It Is necessary to recall the provisions of the United

FNatlons Cenventlon on. Internatlonal MultlmodaT Transport of Goods

i

:“ ":1n thls respect ) . o P

22,
" when examining the Preliminapy Draft.

It should be noted fhat"teimiﬁOIOgiea;,QifficultiesLwere encountered



2.3. Liability of the international terminal operator

{a)!

-include not oily” the. person who: performs the .activities of an

(b)

(cj-

The definition-of the intérnaticnal terminal operator should

international terminal -cpevdtor as his basic activity but also

the person who performs these act1v1L1es .as anciillary ones.

In this mennép, unnecessary mlsunabrsLanalngs would be avoided

and the customer would be protected more adequately

Refcrrlng to Article 1 of the Preliminary Jrafta it is proposed
herewith that the definition of the international terminal ope~

‘rator should be widened so as to include operators whe do not
-undertake safekeeping of goods against-payment.  If this solu-

tion were to be accepted, it would Ffurther be nécessary to pro-
vide a possibility for the customer and the international ter-
minal cperator to conclude'a contract.mq@ifying the liability
determined in 5rticle 6 of this Preliminary Draft, that is, to
reduce the operator's liability.

Activities of the 1nternatlonal termlnal operator

No rigid provisions should be cuncluded in, respéct of the inter-

national termlnal cperator's activities. Thergfore, it should

not be necessary to regulate in more detail the activities of
the international terminal operator but it should be left to
pract¢ce to come to some useful results.

System of liability of the international terminal operator

‘Bearing in mind that the 1liability system of any person (as

might be the case with the carrier), represents the mechanism
for sharing risks of the loss of, and damage to, goods in any

‘1ntern 1opa1 convention on transportatlon law, it should be

netesSsary to pay gartlcular dttertion to thls 1ssue.

Taking into consideration the building of new Lconomlc 1nterna—
tiondl reiatloﬂa and the bclleF that the above~c1ted conven~

 tions represeﬂt a contrlbutlon tc that order, ‘the llablllty

system of the 1nter1dtlonal termlnal operator should be _brought

into line, to thé grﬁatest posssze extent w1th the llablllty

‘cf the 1nternatlonal transport operator op carrler under the

Hamburc Rules



w

Referring to the points outlined in ‘the preceding parvagraph, the
regulation of the international terminal operator in accordance

with the network liability .system - that is, conecting his liability
with the liability of the preceding-carrier--qhguld not be considered.

A uniform-liability system should be preserved for the liability of
the international terminal operator.

(4) Limitation of lic ability of the international tarmlnal operator

Concerning limitation of liability of the intermational termirnal
. Operateor, the solution proposed in the Preliminary Draft should be
accepted since it was adepted in the Hamburg Rules.

‘Referring to the proposal stated in Article & {1) (L) of the Pre-
llnlnary braft, the proposed solution concerning the liability limi-
~tation iz coneildered to be amblguous. o

(e) Normzl minor loss - damage to goods

Having in view the features of the international termiﬁal operator’s

activities, it is believed that sufficient attention was not given

o some-particular‘kinds of damage to goods whichk are incidental tc
‘-cargo handling operations (for example “usual high shrinkage" and

normal mincr‘ loss”} performed by the international terminal operator.

It appears that such kinds of damage to goods should be excluded from

the liability of the intermational terminal operator.

(£) It should be noted that there are no objections to the provisions of
the Preliminary Draft concerning nctice periods and time limitations.

Issues concerning the rlsnt oi retentlon over goodc of thb 1nternatlona1
terminal operator - o

It is not necessary perhaps to underiine that iss ues concerning the cpe-
rator's right of retention over gdods for ubtalilng cempensation for his
counterclain anlnot the customer, whzcn_nghL legally be founded on va-
‘rlous grounds, represent a complex problem. The elabcration of a uniform
-solution will meet w1th DartlculaL difrlcultie:'Since the subject matter
‘examined has up to now bLeen exclusively within the domain of national legis-
lation. Various sclutions in national laws (of a substantive nature) and
at the same time add difficulties relating to terminclogy. .

Referring to the peints set out in the preceding paragraph, it is stressed
that Article 4 of the Preliminary Draft should be clarvified in the following
manner:
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3.2,

3.3,

SN

1t should be provided that the internaticnal terminal operator
should have, as a right, a statutory lien as well as 3 general lien
over goods. Greater emphasis should be laid on the statutory lien
of the operator. In the case of short and long term warehousing
of goods, as well as in all other cases of the cperatoris activi-
ties, the statutory lien should be granted to him.

Referring to Article % para. 1 of the Preliminary Draft, it is
believed that the wording of this provision should be made more
precise in order to clarify whether the “other claims" relate to
the goods for which the warehousing rent was not paid, or, to all
other goods of the customer which came intc the possession of the
international terminal operator.

Referring further to Article 4 para. 1 of the Preliminary Draft,

it is suggested that the wording of the provision should be made
more precise, and provide that the statutory lien relates also to
all other services undertaken by the international terminal operator
in the course of his activities.

Referring to Article 4 para. 1 of the Preliminary Draft, it is sug-
gested that the alternative provided there should not be retained.
The first proposed solution sheculd instead be developed in more
detail,





