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INTRODUCTION BY THE SECRETARIAT

1. At its SSth session, held in Rome in September 1979, the Governing
. Council .of the Institute instructed the Secretariat to transmit to States
and to the interested international Organisations the preliminary draft Con-
vention on the: Liability of international terminal operaters which had been
prepared by the UNIDROIT Study Group on the Warchousing Contract.

2. The Secretariat has received observations from the Governments
of Australia, Austria, Czechoslovakia, the Federal Republic of Germany . the
German Democratic Republic, Madagascar, the Netherlands, Norway, Spain,
Sweden, Switzerland. Turkey, the United Kingdom, Uruguay and Yugoslavia

as well as from the Central O0ffice for International Railway Transport (OCTI),

the International Association of Ports and Harbours (IAPH), the Intermational
Federation of Freight Forwarders Associations (FIATA) and the International
Rail Transport Committee {(CIT). :

+ 3. - These obgervations have already been published in Study XLIV - Doc.
-and in two addenda thereto but with a view to facilitating the work of the
Study Group on the Warchousing Contract at its 3rd session the Secretaviat
has regrouped the various observations by subject-matter and by article.

. In order further to.expedite the work of the Study Group, the
Secretariat has elso prepared the following list, which does not however
claim to ke exhaustive. of the major points raised in the comments of States
and international Organisations: : '

- the need for unification in this field at the present time and in
partlcalar tbe econOﬂlc effects of such unlflcatlonq '

- the concept of the future Convention as-laying down minimum rules to be
completed by general conditidns;::

- the concept of the "warehousing contract’:

~ the extent to which the draft might be considered to follow toc closely
the Hamburg Rules and the need to have more regard to the provisions of
the Unltro ‘\Tatlons Conventlon on International Multimodal Transpowt of
Goods ;

- the need to circumscribe the territorial scope of application of the
future Convention {e.g. i1f the principal place of business of the ITO
is situated in a Contracting State);
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-

the suitability of the present definition of the ITC under Article 1 (1)
(especially the mnclationship of his liability io that of the carrvier for
the safekeeping of the goods during internationzl carriage):

the'pdasibility'dF“drawina a satisfactory distinction between warehousing
sthicto -sensu ané warehousing connected with intermational carrlage ope-
rations, as wnll as the def 1n1t10n of such ODPP]thHS, :

the need for a definition of the concept of a ”terminalﬁ;

the need to distinguish more clearly between the concept of a "customer”
undér Article I (Z) and "a person entitled to take delivery of the goods®
'7”{espec1all} in the context of. Art3c€m 3, paragreph 13

< the adequacy of the*definition of goodsffﬁrticle 1 {3}y

the relationship between paragraphs 1 and 2 of Article 2,:and ‘in parti-
cular the precise scope of the obligation under paragraph 2 (does the
latter provisicn appiy in the ‘event of 1oss vesulting from failure to
‘perform the servicés other than in the event of logs or damage to the
"'goods » ) o o L -

on the one hand the utility of Article 3 (issue of 2 document), and on
the other the need to widen its scope to provide for the issue of a
document in all cases: ' Lo

the need to specify in more detail the:contents of the-documeént referred
to In Article 3:

clarification of the ITO's right of retention under Abticle & and the
néed possibly to delimit the scope of the lien (a) vis-3-vis that of
the carrier for payment of freight which may exist under certain national
laws and (b) to claims relating to the goods retained;

- suitability of the taking over in Article 5 of scme corresponding pro-
_visions of Article 5 of the Hamburg Rules; '

length of the period within which claims may be made unde?;Article 5,
paragraph 3;

ﬁéssible'éelétibﬁ of:paragréﬁﬁﬁu‘Of,AffiéieﬂS;



deletion of apy reference to the operator'’s liability for delay in
Articles 5 to &,

possible need for a provision similar to that in Annex II to the
Hamburg Rules expressing the principle of presumed fault or neglect,

possible introduction of provisions regarding llablllty for damage
caused te persons by the goods in the terminal: &

exclusion of the cperater's liability for some kinds of damage inci-

dental-to carge handling eperations:

the existence of a limitation upon the liability of the ITO under
Article 6, paragraph 1 and the desirability of excluding a per package
limitation:

the question of whether the limitation figure is not too low and whether
reference might not be made to the corresponding provisions of the new
Convention on multimodal transport;

the possibility of a modification of the limitation figure permitted
by Article 6, paragraph 3;

calculation of the limitation on liability in the event of delay
(Article 6, paragraph 1 (b);

restriction of the scope of application of Article 7;

limitation of the operator's liability when wilful act or omission ov
gross negligence committed by his servants or agents (Article 8):

the question of whether the various periods for the giving of notice
under Article 9 are adequate in some cases and Too long in others;

substitution of "the person entitled to take delivery of the goods®
for the "customer' in Article $, parvagraph 1:

the need to complete Avticle 10 by provisions relating to interruption
and suspension of the limitation periocd:

)

time from which the limitation period should run under Article 16,
paragraph 2;
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mandatory chavactzsr of the provisions of Article 10- -

intrcduction in Article 11 of a provision similar to Article 23,
" paragraph 3 of the Hamburg Rules;

possible delation of Article 14,

increase in the number of vatifications for the entry inte force of
the Convention (Article 15);

the restriction of the applieability of the future Convention to
licensed ITOs {Article 177,

future #ork on the preliminary draft Convention.



PART  ONE

OBSERVATIONS OF A GENERAL CHARACTER

AUSTRALIA

"Whilst supporting further work on the preliminary draft Con-
vention, Australia does net wish to offer detailed comments on the text
at this stage. We are, however, concerned in particular,.that the liability
regime established under any International Terminal Operators Convention
should be consistent with those of the UNCTAD Multimodasl Transport Convention
and the United Nations Convention on the Carriage of Goods by Sea.”

FEDERAL REPUBLIC OF GERMANY

: "The Federal Government forwarded the Preliminary Draft Convention
on the Liablility of Internaticnal Terminal Operators to the competent Federal
and State authorities and to the top organizations of the economy for their
comment.

In the comments received from them different views are expressed,
in particular with regard to the guestion whether it is expedient to harmoni-
ze the law of warehousing operations associated with intermational carriage
as is provided for by the Convention. Those who think that there is no need
for such a Convention point out, inter alia, that the rules of internatiocnal
transport law on the carrier’s liability for loss of or damage to the goods
' to-be:carried cover also transit warehousing necessitated by traffic condi-
- tiong; that there is, therefore, no gap that would require to be filled.

On the other hand, those who support the Draft Convention argue that it is
» difficyult to understand why. international carriage operations should have
been subjected to mandatory liability rules while warehousing operations,
which are particularly prone tc damage, including the services mentioned
in Article 2 paragraph 2 of the Draft, are left to be regulated by laws which
are not harmonized; that it is true that under the transport law in force
the carrier is, as a rule, liable to the consignor also for the loss of op
- damage . to the goods while they are in transit warchousing necessitated by
traffic conditions; that, in spite of this, the proposed harmonization of
‘the rules on the 11ablllty of terminal cperators is de81rable because it
would prevent excessive contracting out by terminal operators and thus
facilitate recourss by carriers, forwarders and insurers against the termi-
nal operator; that, in turn, such recourse is of importance for assessing



the insurance premium for carriags and thus for the costs of carriaze.
fal] o=

However, in datail ihe views on the effects of the proposed Con-
ventions on the costs of carriage are controversial. vhile some argue that
the carviage costs will decrease on the carrier's part as g rasult of the

possibllity of ndVlﬁ recourse agaipst the tarminal opaerator, others express
4 &xtent of the lisbility, covering in

the fear that ib view of the nature and &

particular aiso damage caused by delay, the costs for the third party liabi-
iity insurance of the ITO might increase cut of proportion and thus the total
osts of carriage might increase rather than decrease.

. The comments, which pointed out in particular the economic conse-
quencas, reveal that the guestion whether harmonization of the warehousing
‘operations law is expedient cannot be judged isclated frow the further unifi-
‘cation of international transport law. The proposed Convention must be viewed
in particular in.conjunction with the Convention on the Caryiage of Goods by
<.;nternation&liHultimodgi_Trans-

Sea {Hamburg Fules) and the Convention om th
port of Goods. It is, thevefors, appreciated that the previsions of the Draft
follow the hambury Rules as far as possible. The desired harmonization and
delimitation of the Liability rules appiicable to the ITO.on the one hand

1

and to the carrier on the other can, at any rate, Ue achisves Ollj if also

' the Hambury Pxles.and the Conventicn on the kultimedal Transport of Goods
are applied by many. '

GERMAN DEHOCRATIC REPUBLIC

“Je welcome the fact that UNILROLIT has resumed work on this draft
~Convention and believe that the proposed uniform rules will permit the fil-
J,L_b of an Important gap in internaticnal transport law.

Indeed, gaps do exist. where the 8p her7 of application of the Con-
“ventions' on carriage of goods cither hog 1ok yet berun or has‘ulrondy finj-

shed, i.e. where the goods-have not yet.been handed over to the carprier but
the-gendeyhas alveady given up contrel of them by handing them over to an
170 for their safekeeping, ox where the carrier has already delivered the

:gcbdsa‘but the consignee has. not yet taken delivery of them.

ToobwoLn T A practical example .of this is given by Avticle 5 of the Hamburg

hlthougn recognising that such a Convention will be of liftle impor-
tdrice for'the international carriage of goods by wailway or by road on account
ofi- the characteristics of these modes of transport, -and of interaest mainly,
if not-exclusively, to carviers, sen@ers.and conslgneas in the conteﬁt of




carriage by ailr and carrizge by sea, we agree on the desirsbility of provi-
ding uwnifcrm rules for all modes of transportaticn. .

Clearly it” was ‘not bv chancé that the work. of the UNIDROIT Study
Group began after the adoptlon of the Hamburg Rules.”

NETHERLANDS |

"The Netherlands Government has taken note of ‘the dpaft Convention

and expldnatory report w1th much interest and appreciafionﬁ:ahd‘Beliaves

that the proposed arrdngements could Fill in the gap which exists nofably

~ with regard to the ilablllty reglme for the international carrlage of goods
by sea. :

The draft is to a large'extént'ﬁo&elléd on the Hamburg Rules and it
is therefore primarily to those rules that it provides a valuable supplement.
. Given that the Hamburg Ruales, ceontrary to the Hague-Visby Rules currently in
",'for'ce5 extand compulsory appllcatlon of the rules on the carrier's liability
to cover tng_entlra period during which the goods are in the carrier’s charge,
the draft Convention (hereafter referred to as the ITO Convention) will enable
the carrier to claim compensation in more cases for damage which has occurred
. during storage of the goods prior tc loading on to the shlp or after their
J'dlscuarwe.

In cases where the Hague-Visby Rules apply, the ITO Convéntion will
probably bring about less change in the situation existing at present. Under
those rules the carrier can refuse to accept any contractual iiability for
damage which occurs prior to leading or after discharging unless the applica-
ble national legislation prohihits such an exclusion clause. The proposed
provisions in the draft ITC Conveation do not make it clear whether customers
~who have nc contractual link with the ITO will also have the rlght to make
a claim on their own Debalf under the ITG Convention.

The draft IlO Conventlon is also applicable to other branches of
1nternat10nal frelgnt transPOPt 1nclud1nb carriage by air, Pall road and
inland waterway Although the (¥R, CIM and Warsaw Conventicns alsc hold the
carrier liable for the entire period the goods are in his charge, the Nether-
lands Govermment wonders whether it has become evident for these sectors too
that there is a need for the carrier to be able to claim-damages from the
. ITOy customers generally have the “1ght to claim compensation from the carrier
,_for damage which occurs during tne uald perlod It would in any case be de-
sirable to obtain the opinion of thL 1nternatlonal cmrrler°7 ofganlsatlons
on this subject "

LA




NORIAY

"The Norweglan Govermment racogn iizes the gensral Aeed For uniform
rules in conn[ctlo* with Iinternational ca Vrlage of goods.

In some cases the carvier will also undertake the safekseplng of
the goods before or after the carriage. In some of these caseg, the carrier's
lizbility for the safekeepling comes within the scope of ilne velevant interna-
ticnal convention on carriage of gocds. In other cases, however, no existing
international cenvention is applicable to the llau11¢ty_f9r the safekeeping
- in conn ecrlcn with lut@VQthOnul curplagw or goods, “hb ”NIDRCIT draft con-
vention will £ill in this & 2P in the llaqllltr régime of the 1nbernatlonql
carrizges of goeds. The draft sonvention will also apply to the carrier's
rights of recourse to the terminal operator in cases where the carrier is lia-
. bie for s amk&pncmxmmmgtoanem.mnwumaﬂmﬁmmlcmwmmﬁmoncaw
b@agé:bf goods .

The lgi& hambura Rules seem to have served as 2 mOuel for the draft
conventlon, As safckecp 1h3=is in practise to a éreat cxtent connected with

carriage of goods by sea we think that the NOrkl g group has chosen the right

‘basis for its work in Lblb r;spac

In our opinion the UNIDROIT draft convention is a suitable bapis
for further discussions to achieve uniform rules on liability for safekeeping
of goods in connection with intermational carriage.”

SWE DEW

;_”Tne Sweﬂlbﬁ Government recognises the need to introduce uniform
1htLrnat1ona¢ rules on thg warehousing gontract, espec ially in connexion
with 1nternutlonal cavriage of goods, te £ill in the gaps 1 in the liability
vegime left by exisfing Conventions regarding international transport. It
. therefope welcomes the efforts made by URIDROIT to elaborate such rules,

- The prallmlnary draft Convention CDﬁ&tl'LLESS in the view of the Swedish

Government, a very uSwfdl ban Fow:_uturb work within this Tlelﬁ.

SWIT:LRLQN

- MAg al*cddy mddtloned in the first 5Tatenent of ouy POSlthﬁ on
Fébruary 1577, the work undebtaken by UNIDROIT on the warehousing contract
is not & matter of over-riding concern to the Swiss legislator, This is in-
deed an area in which practise seems to manage without any great difficulty
on the basis of the existing rules.

&



~ Truth to tell, these are falrly rudimentary and to a large extent
leave the field clear to individual arrangements or vather to the general
conditions and usages prevailing in the circles in question. On the othér
hand, the international relations which form the subject-matter of the draft
Convention ar¢ not common in our country, which has few large enterprises
and terminal installations such as those to be found in particular in those
States which are directly linked by the principal maritime routes. In these
circumstances, and while our authorities approve the aim of ‘'unification of
the law, they have some hesitations about involving themselves in the prepa-
ration of a Convention which would probably be of limited interest to Switzer-
‘lend and which might well raise more problems than it would solve.

However, and notwithstanding these reservations of principle, we.
would not wish to exclude a priori any Swiss participation in UNIDROIT's
future work on this subject, in the event of there being a decidedly positive
reaction in the present consultations from those States which are directly
interested in the question and of our finding that in Switzerland itself
there were to be a little more enthusiasm for such an initiative than hitherto.

TURKEY

"The Turkish Government finds the work of codification regarding the
liability of international terminal operators 1o be extremely useful and the
preliminary draft Conventicn has, in general' ﬂet with the approval of the
cowpetent Turkish authorities. s :

The Turkish ministeriss concerned must now proceed to a detailed
~analysis of the Convention before embarking upon the task of bringing national
legislation into line with the cofitent of the Convention and Turkey will
“commuricate at a later date the pésults of the work in question.’

UNITED KINGDOM

“The United Kingdom continues to consider that naticnal laws are
so disparate that a Convention is not practicable and, althéugh the liability
of warehousemen is a question of substantive sconomic importance, the United
~Kingdom is not aware of anmy special difficulties in this field.

The United Kinmgdom has not been convinced by the apguménts in fa-
vour ei-a Convention and, when consulted, neither operatofs3n6r the customers
expressed a need for such a Convention, It is not cledr that a Convention
along the lines proposed would result in any advantages to customers: indeed,
there may in some cases be disadvantages. A division of respcnsibility as




proposed does not necessarily reflect the most economic approach to_insu»
rance, and one effect of such a division must therefore be increased costs.
Alss, the recent trend in intermational transport Conventions has been to-
wards increasingly wider coverage -of operatioms at terminals, with a.con-
sequent reduction in the significance of any lacurae that may previously
have existed. In any case there is very congiderable opposition to the ddea of

a mandatory regime.

:fAlthough,thé United Kingdom copsiders this particular Convention
to be .unnecessary, there may be a case for development.of a standard ware-
housing contract or some form of harmonised gulde lines for applicetion at
a national or regional level on a voluntsry basis, and UNIDROIT might consi-

der sponsoring work in.this cdirecction.™

TUGOSLAVIA -

"I% is acknowledged that the liability of the international
terminal operator should he regulated by the interrnational convention,

The reasons for such a solution ars as follows:

(a) Though the absence of uniform provisions governing the liability
of persons to whom the goods are entrusted before, during or after
internaticnal carriage, was noted quite @ long time ago, this situa-
tion is no longer acceptable to customers. Quite big differences
exist today between the sclutions provided in particular countries
concerning the liability of warehousemen and other persons taking
part in the international carriage of goods {loading, discharging,
ete. ) in respect of their liability (system of liability, general
conditions, exonerations,ete.). Since there is no justification that
such differences should remain, the Convention would improve the
position of the shipper and other custcmers, -

(b)  The Convention would complete the unification of internationzl tran-
sportation law. . : -

A question might be raised whether the Convertion might on the one Hand have
the effect that goods will bypass particular terminals, cr, on the other hand,
- bring the foreign international terminal operator to inother éountry. It is
felt that this issue is a complex one, features of which might ‘be’ interésting
from the standpoint of developing countries. ' e '

R N R R



"Conflict of laws™ should be understood as represeniimg‘a real possibi-
lity. Therefore, this should be considered as a good reason for proposing that
when drafting the Convention, the work should proceed rrom solutions alveady
aééeﬁfedfin the United Natioﬁs Convention on Carriage of Goods by Sea
and the United Nations Convenfion on International Multimodal Transport of
Goods with a view to effecting approppiate adjustments. In this comnection
it should be noted that it would be dangerous to leave'igraj.;qﬂggﬁ.wpiqn“'
might cause unnecessary disputes,” )

"Taken as a whole, we consider this preliminary draft to provide a
very useful basis for discussion with a view to achieving the desired result,
namely the working out of a text which would be acceptable to the lLargest pos-

sible number of States and widely applied,”

FIATA

[,

"The draft submitted for comment was elaborated at the beginning of
1979, During the discussions of the Study Group, the representative of the
"Magasins généraux de I'rance” and the FIATA representative, Dr. J. Van Alsenoy,
insisted more than once on the fact that very often the legal regulations being
established did not coincide with practice. It was only towards the end of the
discussions that Professor Rodigre stated that it would be advisable to accord
greater weight to the observations of the practitioners. o

L Finally, Avticles 5 to 14 of the draft are based on the Hamburg Rules.
" There is now a Convention on Multimodal Transport of which account was not taken
during the preparation of the dpaft, ‘ o

It would seem to be absclutely out of the question to consider the
present draft as a final one without at least considering its affects in rela-
tion to the existing Convention on Multimodal Transport.

, For all these reasons, as well as in the light of practical and eco-
nomic considerations which it is not the place to develop in more detsil at
this stage, FIATA is of the opinion that. in its present form the difaft Cohven-
tion is unacceptable and that at the very least there must be further discussion
which will, above all, take account of practice and of the new legal rules which
have been established in the meantine," S




TAPH

L TGenerally, the resulits of our investigations and deliberations at
this . stage of work cover the following areas:

In principle, it must be right to standardise by an internationa;
Convention the various modes of transport, which all have their own different
préblems'ébout‘liability ete., which has been roguiated over many years by
existing international Conventions or domestic regulations.
ivll-u-ul.‘!.l.lnlo‘l : . - .

In principle, it is right to use as a model, as far as possible, the
so called Hamburg Rules, which probably are going to replace the existing Hague

£y

and Hague-Visby rules for maritime traffic.

0CTI

“Ihe preliminary draft Convention on the liability of intermational
terminal operators seems to us to constitute a sound basis for discussion with
& view to the working out of a finsl draft on the subject,”

BY_GENERAL COVDITTONS . |

e i o

NETHERLANDS. . ' ' e

“Paragraph 22 of the exyrlanatory reporf notes that the Stﬁdy Group
decided not to include in the draft ITO Convention rules on & number of other
aspects of the warehousing contract. The Netherlands Government wonders whe-
‘ther the IT0 Convention should not include regulations regarding the liability

£ the customer towards the ITO For damage caused by goods, partiéularly dan~
gerous goods, Other aspects could perhaps be regulated more effectivaly by means
of international standard conditions, "

NORWAY
B "The draft convention con*ains only minimum rules on the terminal
operatoris liability, and no .dstailed regulation of his obligations. We think
- that the working group has. made & good choice also in this respect.?” = = °

LTI TR
ol Lk b

"The Swedish Government also supports the idea of establishing a set
of minimum rules governing the liability of ITOs. Tf there should be a need for

further regulations it seems dppropriate to supplement the Convention with stanp-
dard conditions, prepared by interested commercial Crganizations, '



TUCOSLAVIA

"The Convention should contain the minimum number of provisions con-
cerning the activities and liability of the intermatiomal terminal operator; due
attention.should however be paid to the legal protection of the contracting
‘parties involved.,”

LAPH

"We know that the draft Convention is expected to be supplemented
by standard conditions worked out in cooperation with internaticnal Organisa-
tions like CMI, ICC and FIATA and weuld be sponsored and recommemded by these
Organisations.

We have learned that this work is about to start under the leader-
ship of CHI and we would be happy to take part in this work.

As we understand it, work on the draft Convention and the standard
conditions have to be seen as a whole and considered together. So we would be
happy to have the opportunity to give our further views and comments later
when we can see the result of the work on standard conditions. At that stage
we also hope to have obtained more views, comments and advice from the terminal
opevators in our ports.’ T

C..  CONCEPT OF "THE WAREHOUSING CONTRACT"

HADAGASCAR

it would have been preferable to gspeak of warehousing operations
rather than the warehousing contract, inasmuch as warehousing is usually a
prolongation of the contract of carpriage so that the two shHould constitute a
legal unity. The contract of carriage would be the principal transaction and
warehousing operations accessory to it. The drafi should therefore have been
built around the theory of the "accessory transaction’, which would have avoi-
ded a certain number of problems at different levels. =7

Finally, the warehcusing operation should be analysed in terms of the
simple provision of services, which would result 4im the ITO's being vicwed as
the agent of two distinct principals dacdcording to ‘the nature of the opevations,
that is to say as either the agent of the carrier or as the agent of the ship-
per.” . . o ) ]



D. JTURE WORs OF THZ COHVENTION

GERMAN DEMOCRATIC REPUBLIC

"We woulc like to stress the desirabilit } of close coooerdtlon between
UMIDROIT and UNCITRAL, in order to ensurs uvniformity in the Fielid of intcrnation-

al trode low M

FART TWO

- OBSERVATIONS ON SPECIFIC ARTICLES

L“*

PREAMBI

i
Sa

BLE

YUGOS#nVlAﬁ

"ine Convention's Preamble should be enlarged in order to take into
consideration the Convention's objectives. Thus particular attention should be
raid to the development of combined transport {transport integ gration} as one
of the main objectives of economic development. It is necessary to recall the

rovisions of the United Rations Conventicn on Internaticnal Hultimodal Transport
of Goods in this respect.”

ARTICLE 1.

A. - Territorial scope of application.. -

AUSTRIZ

"It is surpﬁlolné to note tha*‘“elther A’thlu 1l ner any. other pro—
vision of the draft specifies the international purview of the Convention.

As in-the case of all other .comparable conventions, we consider a demarcation
of this type indispensable.:It would not be appro“rlate to have to apply the
.provisions of the.Convention ever wien none of the parties involved {interna-

‘tional terminal operator, the person whe signs the conTract with him, etc.)

has a close relaticnship to 2 Contracting State. We su uggest that it should be sti-
puiated that the Convention shall be applicable if the office of the internatio-
nal terminal operator (IT0} is in one of the Contracting States.”
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GERUAN DﬁMOC '”IL RLPUBLIC

“Finally the question is still left open of the territoriail sphere
of application of the Convention, so far not defined by the draft,

Is the Convention intended to apply only if both the State of the
customer and that of the ITO are Contracting States? Or is j: sufficient that
one of the two or only that of the ITO is a Contracting State? A provision on
 this point should be included in the draft, as Article 1 deals only with the
léubstantive sphere of appliéation.“” ' -

B Concewt and definition of the "international terminal ope“ator’(uaragraph 1)

" PEDERAL REPUBLIC OF GERMANY

“The intention of the Draft to cover only warehousing cparations as-
sociated with international carriage is not met with sufficient clarlty by the
wording of Article 1 paragraph 1 and Article 2. From the wording of these pro-
visions it could rather be inferred that the ITC shall be subject to the rules
of the Convention even if,  in the individual case, he undertakes the safekeep-
ing of goods #ithbut there being any association with international carriage.
Some clarification appears to be advisablie.

The definition of “International Terminzl Operator’ leaves open wie-
ther, for the necessary association with international carriage, what is mate-
rial ig thé original intention of the customer at the time when he hands over
the goods for safekeeping or what actually happened after that. On this point,
too. some clarification would be appropriate. For in many cases it is mot yet
hknown at the time the goods are handed over for safekeeping whether they will
SHDSQQuu?txy Tcmuln within tne cothry o“ be aaported torecver, Lreguantly
:the Orlglndl dlS“O iLlonu regarding th e ulspdtc of - Ent warehouuad goods will
_'be changed. A '

The definition of "Internationdl Termin dl Obexator" a1Qt1ngulshes bet-
ween the %TmmmtontM:&ﬁdmﬁr@ofgmﬁsam;ﬁmcwhmltéumzulﬂm%&
of tng goods. To avoid the brroneous infeérernce that in the lattbr C&Se an agree-
ment on ‘the séfekecvlng is not coricluded, some clarification appears " to be ne-

cessanry.

The words ”agalnst payment” “which are put in square bracxctag could
‘be undérstood to mean that the provigions of the Draft shall apply oulyif the
customer pays & sum of money as consideration. However, a consideration may be
paid alsc in a way other than by payment of a sum of money. The provisions of
‘the Traft should not be appllcd oniy if the &atemeeplng of the goods takes
place without any COHSldLTJthD whatsoever -

L A L N L A B N I
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Long~term warehousing of goods, in pirt'cular for the puruose of
stockkeeping, should be excluded fromw the applica_
if such stockkeeping has some association with Inter

:Jt'UlDPLAI\?DS

“The words “either by agrrement or by actually taking in charge such

gqods from a'ShiE'Qra carrier, forwarder or any other person” give rise to the
gquestion of when the Lonantlon is appiicable. An IT0 will normally take charge
of the goods on the basis of a warehousing contract, though there may not al-
ways be an explicit written agreement. The text suggests that thers might be
cases where thepe is no guestion of an agreement but perhaps of negotiorum
Efﬁﬁigf One“exémglé is that of the salvage of a ship and cargo ror which no
agreement need have been drawn up. It is doubtful, however, whether it could
be desirable .in such a case for the liability of the sa }vor;io by regulated

by tie ITO Couvention.”

NORWAY

, "The draft comvention is applicable only if the safekeeping takes
‘place Vbefore, during or after intermational carriage”, (Art. 1 Para,l). In
- many cases, it may.be difficult, however, to determine whether the safekeeping
is commected to or independent of internaticnal carriare. We have no soluytion
em should be given further consi-

a

to this problem, but we feel that the problem
deration.”

SPALH

"The ITO would seem to rebresen’r a new concept in the international

cdrriage of goods, acuompllsh_“g the tas“ OL the safekeeping of the gocds when
these are SltUath in & determined slace o area, either when they have becn

taken over for carriage or, once the carviage operations have been completed,
for delivery. In the field of commercial law,. and in particular in
transport law. herb ould seem to ba no

oppositiom on legal grounds te the

“creatlon of this new Elrureﬁ.thhough it would be necesgary to state with
greater clarity t%e actzv; v of the operatcp sc that he can carry out his work.

It is likewise necessary to clarify what is unaerstood by a temminal
 and whether this concept should ipclude distribution, trans-shipment and con-
solidation centrcs9 or only those of the origin and destination of the goods.

“ 4 0 a% o0 weon oD

Apart from the points made above, we consider the creation of this new
figure of the ITO to be extremely intevesting,especially in. the context of mul-
timodal carriage, since the concentration of liability on a single person would
be most useful in ensuring the appropriate performance of the operaticns,”



"The Swedish Government would like to emphasize the necessity to
create a regime which is acceptable to & great number of -States in order to
achieve the desired uniformity, Bzaring this in mind, the proposéd limitation
to warehousing operations which ars linksd to international carriage of gcods
seems to Le a suiteble idea to promote that aim.

- However, this limitation may give rise to problems is certain re-
spects. In Article 1, an international terminal operator (IT0) is defined as
a person who undertakes the safekeeping of goods before, during or after in-
ternaticnal carriage. This definition is likely to give rise to ambiguities
as to the applicability of the Convention due to the difficulties in some
cases to determine whetheb the safekeeping is connected with an intermational
transport operation or is an independent commitment. In order to eliminate
these problems it may prove necessary not only to limit the application of
the Convention to authorized ITOs (as set out in Article 17}, but also to ex-
tznd the scope to all warehousing operations undertaken by such terminal opera-
tors.”

YUGOSLAVIA

- "Acceptance of the Convention will probably require the meaning of
Tinternational terminal operator” tc be defined more clearly {that is of the
perscn who appears to be in charge {under contract) of port services, services
of .cargo terminals and similar services). It is noted that these issues may
warrant further additional clavification.

4% 0 84 4008 a03090C8 8+ 0

The definition of the international terminal operator should include
not only the person who performs the activities of an international termlnal
operator as his basic act ivity but alsc the person who pﬁrForms these actlvltles
ag ancillary ones. '

In this manner. unnecessary misunderstanding would be avoided and the
customer would be protected moresadsquately. : :

Referring to Article 1 of the Preliminavy draft, it is proposad
herewith that the definition of the international terminal operator should be
widened sc as to include operators who do not undertake safekeeping of goods
against payment. If this solution were to be accepted, it would further be
'necessury to prov1au a pOSulblllty for the customer and. thg international

_:termlnal operator to conclude a contract moalfylng the. llablllty determined in
fArtlcle 6 of this Preliminary Draft, that is, to rpducc the operator’s liability."

crr

"The term "international terminal operator’ does not seem to us to
be entirely satisfactory. Indeed, while the word “terminal” may be suitable to



describe the safekesping of the goous before and after carriage 0p9rd+1onsa
this 1s not the case when the services are provided durlng those opuwatlvns
If the expression "terminal™ were to be maintained, it might be desirable
provide a dcf1n1tlon of it din Article 1, all the wore so as it 1s used again
dater in Article ;

We wonder, moreover, whether it would be wise to extend the Conven-
tion's scope of application to tne safekeeping of goods during carrizpge opera-
tions. The result might be uncertainty and even the risk of conflicts which it
would be difficult to avoid,

Paragraph 1, line 3

‘ Since there is always agreement uetweer thc two parities, whether
express or tacit, we would suggest the following form of words:

.«. either by prior agreemsnt, Or by actually.taking in: charge such
§i

i1

g00A4S ...

FIATA

"The definition of the ITO in Article 1 is far frow clear All ware-~
housing is either preceded or followed by cafﬁiage'cperations, A< js nection
must however be drawn between wareheusing which is only an ancillary aspect of
carriage, and warehousing as an endfinﬁitself”#here the operator stores the
goods for a certain time in a specific-plaCE. The length of the warehousing
plays no role, when it is simply an aspect of, or connected with, tranéport
operaticns.,

burlng the discussions and on the basis of the general considerations,
in partlpular Daragraph ¢z it was clearly stated that the draft sought only

“to regulate warehousing opbrations Linked to internationzl carr¢ugv.

A terwinal operator may be involved in singie mode carriage but nor-
mally in comnection with multimodal carriage, '

P
[N RER

Iherc seems 1o be some contra diction between the term Tinternatiocnal
terminal ope;ator (ITOY* and its proposed definition. In point of fact, the word
._”*grmlﬂai"rgfers rather to the bégiﬁﬁimg‘or.ﬁhé“eﬁg-of an 1nt :rnational tran-
sport operation whereas the text likewise speaks of the safekeeping of goods
"during international carriage’.

Horeover, this guestion iz related to that which we shall raise
hereafter concerning the -définition of "internationzl carriage®.



Paragranh 1, third lins

We wonder whether the word "during” (... international carriage)
might not give rise to some confusion, . : g : 8

In &ur dpinion, the carrier must, under the contract of carriage
itself, ensub€ the "safekeeping’- of the goods which ave transported, even
though the principal obligation under the contract of carriage is to effect
their removal forf one place to another. The carrier should not therefdére be
able tc evade the 1liability incumbent upon him in hiz capacity as a carrier.
by referring to the future Conventicn on the liabiiity of internaticonal ter-
minal operators. '

Under Article 13 of that draft, "the rights and dutiss of a carrier
which™ maj arise under any intermational Convention rélating to the interndtio-
nal carriage of goods” are unaffected. '

Nevertheless, the words “duping carriage’ might perhaps give rise
to aothb in connectlon with the national law governing carriage. The defini-
tion of “international carriage’ {see Article 1, paragraph 4 of the draft)
might also cover the "multimodal transport operator” under the United Hations
Convention on International HMultimodal Transport of CGoods, adopted at Geneva
on 24 May 1980. Wow, during the pecformance of "international multimodal tran-
sport”™ operations, national law relating to the carriage of goods may be appli-
cable to the velations between the multimodal transport opsrator and the actual
carrier with vegard to a segment of the carriage. In such cases, the possibility
of there being a conflict between national law and the future Convention does
not seem to us to be fTotally exciuded.

If the Study Group shares this concern, then the necessary amendments
might be made to hrtlcle 13 of the draft

raragraph 1 in general

The following situation may arise during the performance of interna-
tional carriage by rail under the CIMy - s : f L

When circumstances prevent delivery, the railway anotifies the sender
and asks for his instructions. The sender does not give instructions within a
reasonable time or %lV“S instructions which cannot be carried out. In such
‘Casea nost national laws prowlde that the goods which have been heid up shall
be stored b] the rallway a2t the expense of the sender or deposited with a for-
‘warding agent or’ a public warshouse. " - e ' '

OQur guestion is whether the definition of "internatiocnal terminal
operator’ appearing in the draft Convention ailso covers situations where the
railway stores the goods in the circumstances described above: in our opinion
this would be the case. We would suggest that the Study Group consider this
question in more detail.”



FEJERAL REPUBLIC OF CERMANY

and Yon his behalf®
the Ii0ts
nlS own name

The words in sguare brackets 'on whose behalf”
should be deleted in order . to aveid difficulties in ascertaining

other party to the contract. If 3 persocn concludes a contract. 1n
but on behalf of another. only the person making a declaration nlm%eWE should

be a party tc the contract.”

NETHERLANDS

Toustomer” , which ig partly based on that of
is not very satisfactory, since it allows
“customer’ at one and the same time:

"The definition of

“ishipber” in the Hamburg Rules,

twe. people to be considered as the
1. the contractual partner of the ITO,

2. the perqon who hau hanaeu over the éOOdS to ths IiO 10? safekee—

" ping, or on behalf of whom they have been s0 nandeu over.

Furthermore, the words “inclucing a consignee, carrier, forwarder
or receiving agent” are superfluous and confusing.”

the

“eustomert means any person, in particular a consignee, carrier, ......
goods have actually been handed over tc the ITO for the purposes of safekee-

s I

ping...

D. Definition of "goods' (paragraph 37

CZECHOSLOVAKIA -

e anima lg in the definition of the conccpt of goods

t;at live animals woula dpufvve a special
ime of sa?ekeeplng

Deletion of 1iv

is acceptable; we assume, however
provision on the care of and P“SpOﬁSlblllty for them at the



CIT

"The text cotld be simplified by analogy with the definition of
goods contained in Article 1 of the United Nations Convention on the Multi-
modal Transport of Goods, to wit:

‘Goods” includes any container, pailet or 51m¢1ar article of tran-
sHort or pac?aglnga if Squlled Dy the con51gnow4

E. Deflnltlon nof intern atloﬁdl carrlage (ﬂaragraph iy

0CTI

*01e might wonder whether the expression "contract of carriage” in
the deflnxtlop of “internatiocnal carrlaga' covers only the contract of carriage
btrlcto sensu or alsc the “multlmOdal transport contract' {see Article 1, pa-
ragraph 3 of the United Nations Conventlon cn International kiultimodal Tran-
sport of Coods)9 in view of the fact that this contract is characterised as a
“sui generis’ comtract. If so, it would be casier to understand why the word
"during®™ has been included in the definition of the term Pinternational ter-
minal operator’., Might it not, however, perhiape be advisable to clarify the text
in this regard? Such clarification would, in our opinion, facilitate the inter-
pretation of the definition of the international terminal opchator.”

F. nuultlondl de 1n1tlon

URUGUAY
“Since Article 1 seeks to provide definitions of terms which will be
used throughout the Convention, it would be desirable to add further defini-

tions, for example of what is meant by a “container”, and to indicate the
minimum requirements necessary for the vehicle in which the gobds ‘are carried.”

nrticl Z

czgcabSLoVAKIA

. ”W& agsume that in arranging for the 1iability of & warchouseman
1t mlént be poss+ble to take 1nLo congideratvion the analogy with the Convention
on Combined Transport and not with the Hamburg Rules (United NHations’ Convention
on the Carriage of Goods by Sea of 1978). An analogy to the position of the
combined transport operator and “internaticnal terminal eperator’ (ITO) may be
found both in Article 1 and in Article 2, paragraph 2 of the draft Convention,
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according to which the warehouseman is resp0ﬁsible for the goods in the same

way, whether he has committed himself to carry out directly the mentioned
sepvices or to provide for them.”

TEDERAL REPUBLIC OF CERMANY

"According to the wording of Article 2 paragraph 2 of the Draft,
which insofar aiffers from the Lxpianatory Report, the ITO can be liable
under the Convention for the performance of services such as loading,
stowage and discharging of goods even if, in the individual case, he dees
not warehouse the goods. A clarifying suppliementation of the text appears
to bs advisable.

B Paragraph 2 could be understood to mean that "similar services" within
the meaning of this provision might include alsc the distributien-of the waw
rehoused goods to a -possibly large - number of. indiViduai,uan51gneLs if the

ITO has assumed such an obligation, It.should be made ciear that such a distpi-
butive activity is not one of the serviyeo_covered;Dy-paragraph_Q.”

MADAGASCAR
Article 2, pavagraph 1 - "The words "From the time hc has taken
B S !
them in charge” should be 1 ep aced Ly the Formula“fror the time he has agreed

te take them in charge.”

The secend proposal presupposes that the ITO had prior knowledge
of the nature and character of the goods for whose safekeeping he accepts
responsibility. He should therefore be relieved of liability if the principal
makes a false statement. This question would be of particular relevance in
connection with dangerous goods.”

NETHERLANDS

"It must be assumed that a precondition for application of the ITO
Conventicn will be that the safekeeping of goods will be the primary obliga-
tior and that the other services referred to in paragraph 2 will be merely
secondary obligations pepformad in the fulfilment of the primary obligation.
This ought to be more cleariy stated in the IT0 Conventios. e view of the
fact that there arve cases where the persons who render thess services as a
primary obligation sometimes have goods in their charge for short periods,
the question could arise as to whether thé storage of goods as a secondary
obligation, for instance by a stevedore, would also have to be regarded. as

"safekeeping as referrsd to in the ITC Convention.!



NORWAY

"The scope of the draft convention is rvestricted to safekeeping
and some specified additional services such as loading, stowage, dischar-
ging “'or other similar services”. It is not obvious which services are in-
cluded, and a clarification might be considered.

, On the other hand, the description of the scops of the draft con-~
vention does not fill in all gaps in the liability régime of the internatio-
nal carriage of goods. For instance, other forwarding services than those
mentionsd in Article 2, will - if undertaken by another person than the
carrier - remain outside the scope of . the international conventions on
carpiage of goods. Such gaps, however, .are probably inevitable.® S

SPAIN

e "The Convention makes no reference to the possibility- of the ope-
rator's exercising his functions in pert or customs arsas, or waether these
should be limited to the terminals themseclves.,”

SWEDEN

: “An ITC w1ll cften be the last link in a tronspert operation.
-Consequ&nuly, he is likely to receive many clalmé'for damage that has occur-
red during or sometimes even before transport.wAn ITO could thus be made
liable for large amounts, especially if the words "other similar services"
were to be retained. Furthermore, this expression is ambiguous and should
be deleted even for this reason.” -

YUGOSLAVIA

THo rigid @fovisib ns buould be concluded in respect of the 1nter-
_ .naulonal terminal operatorts act1g1ilbs. Therefore, it should not be nécéssa~
”’ry to regulate in more ﬂbtall thh activities of the 1ﬁternutlonal teprminal
:opyratcr but it should be leit to practlcc to comeé to somp useful rasults.

Paragraph 2

"We would prefer the following formulation which is caosarer:

NPypthermore, the ITC shall be responsible for loss resulting from loss of
or demage to, the goods during the performance of other services which he
has undertaken to provide, such as loading,stowage, discharging or other gi-
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milar services, as well as for the due performance of those operationg™ W

0cTI

Paragraph

"The proposed text docs not seem to us to be sufficiently clear.

On the one hand, it is difficult to see what is the exact scope
of the liability for which provisxon is made. Is it only for damage suffe-
red by the goods during the performance of the services in guestion or alsoc
for the due performance of thoss services? Furthermore, it would be desipra-
ble to determine the period during which the ITO is liable on the basis of
this text,

e

On the other hand, ong might ask what it is to which the words Ysucl’
refer-in the phrase “the ITO shall be responsible for such- goods”.As regards
the ‘gobds mentioned in Article 2, paragrapi: 1, the liability is limited din.
time while, in paragraph 43 of the Explanatory Report, it is noted that fha=
ragraph 2 of Article 2, unlike paragraph L, dees not refer to the period of
responsibility of the ITC, as some of the sevvices comtemplated might prece-
de the actual toking in charge for the purposes of safekeeping, such as unload-
ing, and others be performed subsequent thereto”.

In these circurstances it does not seem possible to @etabllsh a link
bBetween paragraphs 1 and 2 by speaking of “such goon“ ” '

Article 3

FELERAL REPUBLIC OF GERMARY

"Paragraph 2 does not show unambiguously to what axtent particulars
regarding the goods taken in charge must be included in the document to be
Jdssued in accordanc e‘With“par?Fmaph 1. It is doubtful whether only 1naccura—
cies op inadequa“;ho feg“fdgj the number, type or condition of ‘the goods com=
pargd with the gescrlpthﬁ ¢f such” goods in a tranb@ort iccument , or whether
quite generally particulars on the condition of the coodo to be warehoused,
should be included in the document. It is advisable to clarify this, Moreover,
the costs of checking te pe made in zccordance with Article 3 paragraph 2
should be imposed on the customer for whose benefit such chacking is made.”



GERMAN DEHOCRATIC REPUBLIC

‘ “By ‘comparing tne present text with the provisions oE Article 53
of‘the French Act on Carriage by Sea No. $86-420 of 1§ June 13966, which is
at present the only example of national iegislation by which the liability
of the carrier and of the’IT0" are regulated in a mandatory and substantially
similar manner, we see two alternative possibilities for improving the text
of the draft.

In passing, we leave out of consideration the fact that the French
Act pefers to a wider group of persons and agree on the restriction of the
scope of the draft as provided for by Articles 1 and 2.

According to Article 53 of the french Act, it is for the ITO to
prove that the goods which he received were not in the condition declared.
by the customer. : :

As a result of such & provision the ITO is obliged properly to
safeguard his interests in the document he issues after receipt of the geods.

One may contemplate either replacing a part of Article 3 by the
French regulation or - and we would prefer such a solutlon ~ inserting between
paragraphs 3 and 4 of Article 3 an additionai Daraﬂraph which would read as
follows: ' '

"If the ITC contravenes the provisions of paragraphs 1 and 2, there
is a presumption that he has received the goods as described ny the customer.
D g ¥y
The ITC may adduce proof to the contrary’.”

MADAGASCAR

"Written document: the conclusion of the contract of carriage should suffice

to cover all the subsequent opevations, Hevertheless, so as to prov1de pro-
tection for the ITO, the latter should draw up with the agreement of the other
‘party.a “receipt” for the goods, which would be added to the contract of carria-

i

ge. '

HORWKAY

"This articiz should in our opinion expressly state that the document
is te contain a sufficient description of the goods (according to, necessary
particulars furnished by the customer). See alsc the Hamburg Rulesk'ﬁrticle i5
para 1 {a). This clarification would in our opinion bring the first two para-
graphs more in accordance with each other.”
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“In the interest of the certainty of the operations and with a view
to reducing disputes-as far as possible, we believe that a docunent acknow-
1édging receipt of the goods should be drawn up in‘all cascs, and not only

at the Puqtht of* the customer’

The Convention should alsc include an article concerned with the
content of the above-menticned documen

"Questions immediately arise with regard tc the document mentio-
ned in Article 3, neither the purpcse nor the utility of which are clear,
gince the terminal operator intsrvenes on account of, or in velation to, car-
riage operations. This point was considered neither from a technical nor from
& practlcal Stanapulnt during the discussiong.”

Articie U4

m"CHOS OVAKIA

"He draw attention to the problem of termirology arising from the
English term the "right of retention” in paragraeph 1 and "rights of detention”
in paragraph 4, zlthough the vight of retention is evidently involved in both
‘cases, It should further bz taken inte consideration that instead of a ve-
ference to the internal law of the place of the warehouss (parzgraph 43, the
draft Convention should contain a more detailed arrvangement for exercising
the right of retention which would vesult in a greater uniformity when apply-
ing the Cenvention,” :

FEDERAL EEPUBLIC OF GERMANY

"The text put in square brackets in paragreph 1 should be deleted,
To secure the ITO's claims it should be sufficient -~ and it is also in the
interest of a speedy performance of the warehousing operations - to restrict
the right of retention to those claims which have some connection with the
safekeeping of the goods. o

Apart from that, it should be made obligétoﬁy for the ITO to render

accdunt to the customer in case the goods detained by him are solg.

NADLGASCAF

"Retention of the goods: the ITC should not need to taks this step in that
g

he would always receive payment from the person who concluded the contract of
carriage, whatever the nature of the sale.™
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NO.L\F‘JAY

"We support tke Addea that the IWG sh¢l1 huve a. rlght of retenticn
over the goods he has taken in charge. But we think thls right should be
restricted to ¢laims relating to the gopds retained,.and that the;wqrds in
square brackets should therefore be deleted.”

SEAIN

The operator has a right of vetention over the goods in The event
of non-payment for their safekeeping.’

The Spanish Civil Code, however, in its chapter on the contract
of carriage, makes provision for a similar pright for the carrier who has not
received payment of the freight.

There may therefore be two simultaneous rights, of the carrier and
of the operator, which must be delimited.’

SWEDEN

“The Swedish Government is of the opinicon that the Convention should
contain rules conferring a right of lien con the ITO. The lien sheculd, however,
be related only to safekeeping of geods and not include all other claims
against the customer. The last words of paragraph 1 {in square brackets)
should consequently be deleted. Fupthermore, this deletion appears to be a
logical consequence, if the words “other similar services” in Article 2, pa-
ragraph 2, were to be deleted.

It should alsc be pointed out that the scope of Article 4 will affect
the negotiable character of the document provided for in Article 3, pavagraph 4.
With too broad an applicaticn of the ITC's pright of detention, the value of
sich a document would undoubtedly be reduced.™

XQGOSLAVIﬂ

e ‘It iz not necessary perhaps to, underllﬁe that 1ssue5 covcernlng the
opgrator s-right of retention over geods for obtaining compensatlon for his
counterclaim against the customer, which might legally be founded on various
grounds, represent a complex problem. The elaboration of a uniform solution
will meet with particular difficulties since the subject matter examined has up
to now been exclusively within the domain of national leglslatlon ‘Various so-
lutions irn national laws {of a substantive nature) at the Same time add difficulties
relating to term;nology,

Referring to the p01nts sot out in the Dreceﬁlng paragraph i% is
stressed that Article 4 of the Preliminary Draft should be clarified in the
following manner:



~ Tt should be provided that the internaticnal terminal operator

sheuld hhvaj as = right, a statutory lien as well as a general

" lien over goods. Greater emphasis should be laid on the statu-

tory lien of the cpevator. In the wase of short and long term
‘warehousing of goods, as well as in &@ll other cases of the opera-

tor's activities, the statutory lien should be granted to him,

-~ Referring to Article @ para. 1 of the Preliminary Draft, it is
believed that the wording of this provisiocn shouwld be mads more
precise in order tc clirify whether the “other claims’ relate to
the goods for which the warehousing rent was ‘not paid or, to ail
other goods of The customer which camé into the possessicon of the
1nt“r wational ierrldal cperator

- Referring further to Articlc 4 para. 1 of the Preliminary Draft,
it is suggested that the wording of thé provision should be made
mere preciss, and provide that the statutory lien relates also to
all other services undsrtaken by the interngticonal terminal opera-
tor in the course of his activities. '

~ Referring to irticle # para. I of the Preliminsry Draft, it is
suggested that the aiternative provided there should not be retained.
The first proposed solution should instead be developed in more
detail.” : ' '

FIATA

"Another matter waich-ealls for further thought is the terminal
operator’s right of retention, for which provision is made in Article i,
. covered by a combined
transport document. On the other hand, régard should be had to the fact that,
at the beginning, the terminal operatdr may also be the combined transport
cperator and that, at the end of the operaticns, he will often have to
deliver the goods on the basis of a tiransport document, subject to the appli-
cation of the stipulations in the contract of carriage concerning liability
and delay.

in the context of multimcdal or threough carriage,

in the case of single mode luueru tional carriage, it would often be
extremely difficult, on the basis of Articlie 1 of the draff, to distinguish
-11ﬁﬁ¢ﬁ1mmlwawmmm1g3ndwmmmmmmgcmmuﬂmiuuhcmﬁwgo?

optr T S
' Pﬂfﬁorﬂp o

"The word "terminal"™ does not seem t0 us to be sufflclently precise;
it m;ght porhnne be beiter to define it in Article 1,"
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Artiecle S

AUSTRIA

© (1) In view of the respensibilities of the ITC described in Arti-
cle 2, one wonders if a case will ever arise in practice of an ITO failing
to "hand over" the goods in time. He is not responsible for ensuring the for-
warding of the goods; since they arve collected from him. At most, if there is
2 special agreement, he has tc assist in loading and/or stowing the goods.
In these cirvcumstances, the inclusion withcut modifications of the correspon-
ding provision (Artiele 5) of the Hamburg Convention on the carriage of goods
by sea seems debatable. S

{7) Paragraph 4 appears to exclude any liability for the objzcts
mentioned in this provision even in case of wilful acts or omissions or gross
negligence (Article & in these cases only invalidates the limitations of

iability contained in Article 5). The Federal Ministry of Justice considers
that suéh’ & limitation of liability goes somewhat toc far,

{3) Paragraph % iz nct entirely consistent with paragraph I. It
provides for o reduction of the IT0's liability where the damage hzs been
caused not only by fault or neglect on the part of the ITO {cr his helpers)
but also by some other cause (e.g. the behaviour of third parties). It seems
o have been overlocked that under paragraph I the ITC 1s not bnly liable
when the damage has been caused by his fault {or that >f his helpers)ibut in
all cases wheve he does not-succeed in proving that he took all measures
that could reasonably be required to avoid the occurrvence and its’ consequences
(which is not the same thing). Hence paragraph 5, rather than speaking of
fault, should speak of behaviouwr on the part of the ITO {or his helpers)
which leads to the ITO being lieble under paragraph 1.7

CZECHOSLOV&KIE‘

C"in our -opinicn it would be more appropriate to keep to an objective
criterion as srovided in Article 5, paragraph 1 of the Hamburg Rules. We also
assume that the pepriod of siwxty days is too long. The customer would have to
wait 60 days before being able tc make his claims or congider-the geods lost.
With regard to the arrangements of continental transport we regard the period
of’BO“days*asjﬁppﬁopriate.” ' L o SRR L

HADAGASCAR

: Youstomers’ opr by their forwarders

ik
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e
+
o
dq

"Regeprvations: these should be mads

o agents.

« M0 B3 EE B R

-

Delivery of the goods: it should be for the Ycustomer=” or their agents ‘o

take delivery of the goods and for the ITO to hand them over to them, in
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conformity with the receipt which the IT0 would have drawn up in agreement
with the other party. Two sclutions sheuld be envisaged for the problens
asscciated with celay on the part of customers: o
- either to relieve the ITO of liabiiity as from the day when the
gocds should have been removed by the customers;

- or to institutsz a system nahlhﬁ provision for a tax in respect
of =ach day of d¢¢dy,

G0 6 a B G AG WA FE RS

Articles 5 to § Delete any proposal relating te ‘delay in delivery by
IT0.%

NETHERLANDS

"The HNetherlands Govermment doubts whether the ITQ's liability for
delay in delivering the goods can be regulated in the szme manner as under
the Hamburg Ruleg,

‘Paragraph 1 is taken word for word from the text of the Hamburg Ruies
so that the same objecticn may be made to this text as to that of Article 5,
pavagraph 1 of the Hamburg Rules, namely that the ITO has to prove that he

3

was unable to avolc a particular occurrence, which has resulted in the damage,

amage need not zlways necessariiy result from one par-

I~y

despite the fact that ¢
ticular occurrence.’!

SPAIN

"It is possible tc deduce frowm the Convention the independent cha-
racter of the liability of the operator vis-d-vie the carviers  who,in any
event, remain subsidiarily liable. However, the Convention does not make it
clear whether the operator must assume liability only in respect of the
safekeeping of the goods or whether he may alsc be responsible for liabilities
which may arise during the carriage cperations from causes cXCluSlVEly rela-
ted to these eperations, - o oo :

It is feasible f r the operator to be held directly. liable in the
ﬂﬂy to the comsignee; in this event it would be logical to
ight of recourse against any other perscen whe is lizbile.

event of non~deliv
suppese that he has

jan)
=
!..}

oy
)

The Convention however, saye nothing on this matter, which should,
invour- view, be clarified in some detail.?
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© SWEDEN

"ihe Swedish Governmeﬁt shares the view that it is desirable to
follow the liability regime set out in the Hamburg Kulés. It stould in this
context bBe considered whether it is deésirable t& include some wording to
.@xprese the principle of prebuned fault or “,glect contained in- Annex EL
to the Hamburg Rules. ' I

, The practical need for the provisions in oaragwaph 8. could be
questioned and the paragraph ought to be deleted.” o ' E

URUBUAY

”The draft Comvention deals only- w1th those cases of liability’
For damage which may be suffered by goods entrusted to terminal operators.
We pelieve that it would De eminently preferable to cover the whole field
- of liability for ddTage caused to Dersonv by such g_)oodsﬂ r:\spt:‘cla]_ly durlng

“the pericd in which the are in tuc t=r4¢ra¢.

Je do not believe it to be appropriate to separate the texts of
Article 2 and of Article 5. According to the former, the ITO shall be respon-
sible for the safekeeping of the goods. Under Article 5, he is not liable
‘when hé - has taken 21l measures that could weasoﬁablj be reguired to avoid
the damage. In practice, this would mean that in almost all cases theITO
would seek to prove that he had not been at foult, which would lead to
interminable legal proceedings. ‘ '

We wonder whether it might not be preferabie to institute a strict
liability regime in respect of such act:LVJ.tm

Even if it is not expressly stated, it is to be supposed that if
there is exoneration of liability in the absence of fault, then “cas fortuit”
and force mejeure should likewise constitute defences.”

YUGO”LRVIA

Bearlng in mlnd that the llablllty system of any person (as might
be the case with the carrler) reprasents the mechanism for sharlngzrlskssof
the loss of, and damage to, goods in any internmational convention on transpor-
tation law, it should be necessary to pay particular attention to this issue.

Taking into consideration the building of new cconomic international
relations and the belief that the above-cited conventions nepresent a contri-
bution to that order, the liability system of the international terminal




operator should bs brought inte line, to the greatest possible extent, with
the liability of the international transport operator or carrier under the
Hamburg Rules,

Referring to the peints outlined in the preceding paragraph, the
regulation of the international terminzl operator in zccordance with the net-
work liability system -~ that is, connecting his liability with the liability
of the preceding carrier - should not be considered.

A uniform liability system should be preserved for the liability
of the International terminal operator.

N R R ]

Having in view the features of the international terminal operator’
activities, it is believed that sufficient attention was not given to some
particular kinds of damage to goods which are incidental to cargo handling
operations (for example "usual high shrinkage'-and “normal minor loss")
performed by the international terminal operator. It -appears that such kinds
of damage to goods should be excluded from the liability of the international
terminal operator " -

CIT

"The word “occurrence” iIn the penultimate line of paragraph 1 calls
for clerification, for exanple as follows:

“e.. to avoid the cccurrence which caunsed the loss as well as its
conseguencas.,

thr*ughout the Convention thc use in

v

We would in adalbxun gzpfer

the French text of the word "avarie” rather than "damage’

t is obvicus that many terminal cperators are
P

in a chenge in the current situation where they ese the cond fioﬁs of 11ab111ty

as . meang of competition with cther terminal operatoprs. Many ape also reluc-

tant o change frcm the widely existing culpa clause to the reversed burden of

& ¥ B Mt

proof in-Article . This was veary evide t at the Contalng? Terminal Operators

- Conference in Oakland in Oc ober 1979, " : .

O CTI

Paragrapﬁf; =

"The Hamburg Rules {article 5, paragraph 1) heve been used as &
model for chis text; however the words in the text of the Hamburg Rules
Tthe occurbence which causes the loss, demage or delay took place while



the goods were in his charge as defined in Article %, have not been inclu-
ded in the draft in question. In these circumstances it is not very clear
what the word - ocgurrence” is meant tv,gonvey in the last line of the text

In cur opinion, the text eould be clarified in two ways:

Alternative 1:

"l. ve. to aveid the occurrence which caused the loss, damage or
delay and its conseguences.”

Alternative I1:

il. ... to avoid the loss damage and delay in delivery”.".

In this connection, we would observe that - in our view - the
word “dommage" suould Le replaced py "avarie” in the French text."

AUSTRIA
(1) The liability limit specified in pavagraph 1 (b) seems too
low. This limit, which seems tc have Leen taken from the Hamburg Rules in a
movre or léss automatic fashion, does not .appear te be appropriate here when
oneg, considers that on the vne handmﬁﬁg.gTO‘u pay is Iixely on average to be
much less than the carrier's pay, whi}e‘on.the other hond an error by the
ITO - e.g. 1f he issues the wrong instructicns - can lead tc vaery long delats.

, {2) Pavagraph 3 seens superfluous in v1ew of the general provisions
of Article 11, paragraph 2.”

CZECHOSLOVAKIA .

_ _ _ S appfOPPlEEc maﬁhanlcaLLJ to ke 0ver the
,lialtatlcno cf llablthlcs.aCC dlng to the Hamburg Rules and, _moreover3
there 1s a question why sssent 1ly the only dlvergcnge Shoulu just be the
only limitation PESthlhg Trom tl gross weight of lost or ddmggec goods and
the: deletion of the second criterion adopted in the Hansuro Ruless i.e. the
limitation fixred aCCOPdluf to the number of packages. We carmot agree to such
low limitations as wepe giopted in the Hamburg Rules as a pesult of the genurai
compromise, Also here-one-should preceed from the unlt Hatioﬁo Convention
on Multimodal Transport while vegarding the llnltatlons of liability according
to tha déterminqtion of 1liability of the multimodal transport operator as a
‘minimum, ©

"We do not rnegard it as




FEDERAL PEPUBLIC OF GERHAKNY

"It appears pecessary io pupplCHeﬁt the propesed liability regime

and prOV¢u£ for a limit of 1ix

damage, ¢.g. through CYPlvleH or

lead to an lPCnl"Uldu;L loss and thus Lo risk that can hardly be insured.

t be Fixed generally and
standard for comparison could

L.

111ty per event. In the cace of excessive

‘Fire, the iiability per kilogramme could
t a

We think that the limit of liab *’iiy could not

uniformly for all warehousing enterprises. The

be a value per squarenetre of the storzge space or the annual turnover.”

GERMAN DEMOCRATIC REPUELIC

"We suggest taking the figures contained in the Hamburg Rules as .
a point of reference for the determination of the amount of the different
limitation figures,®

KETHERLANDS

"The limitation of the ITO's iiability for delay must alsc be
considered more clogely in the light of-the comments made with respect to
Article 5.7

NORWAY

"According to pava. 1 (a), the liavility for loss of or damage to
the geods is limited to 2,5 SDR per kilogramme of the goods lost or damaged.
This amount equals the covresponding amcunt in the Hemburg Rules, sea the
Hamburg dulos, Art. 6 paraa L.

In cur opinion, this amount iz too small. IF the amount to which
the ITO is entitled to limit his liability is raised, 1t would also justify
making the limitation as ‘unbreakable™ as possible, see our comment on article 8.

According to para. L (L), the illability for ggigigisrlimite@ to
an amcunt proporticnal to the price payable for the safekeeping. The corre-
spcn@ipg criterion in the Hamburg Fules is the freight. We are not cenvinced
that theze two criteria snoculd be made equal in this sense, -The potential loss
_résulting'frcm delay is the same in thée twe situations, but the price payable
for fhe[safekaeplng will in most cases be much lower than the freight., A pos-
sible solution to this is to leave out the separste limit of liability for
delay. ' : - L

, The dra;t convention has no minimum limit of liabilitv per package
of, gaado. The Hamburg Pu¢ﬁm have such & Dackage limitation, see Art. ©

paﬁaa 1 (aj. For reascns mentioned in the explanatory report, werocormizc
the metives for excluding the package limitaticn. The vesult is however, that




the limits of liability seem too low.in cases where only a small quantity
of goods is safekept. This problem should in.cur-opinion be given.further
consideration.  One possible solution would be:to keep the package limita--
tion based on the number of packages at the time of the arrival of the goods
at the warehouse."

SWEDEN -
“Phe Swedish Covernment shaves the views expressed in the explanatory

report as to the limitation by kilogramme:shd the exclusicn of .the package
limitation.”

SWITZERLAND

“The oroposals of the Study Group also cause us some COngern as
vregards their substance and this is particularly the case with regard to
the principle of limited liability which underlies the preliminary draft.
While it is well known that such limitations on 1iability correspond to a
widely followed practice and that there is a clear tendency to make increasing
provigion for them, also outside the classic fiéld of transport law, the policy
of the Swiss authorities is moving in the opposite direction. They are indeed
of the Lelief that limitations on lizbility should be determined in function
of its basis (fault or risk) and not fixed once aud for all at a certain
“amount which is laid down in a wore or less arbitrary fashion. Thus, even
‘1n an area where the idea of 1 limited iiability seems to Lé well established
and is perhaps justified by the extent of the risk and the impossibility of
calculating it in advance, that is to say the field of nuclear liability,
the Swiss legislator intends to return tc the system of unlimited liability.
It would therefore be rather st ange to grant to terminal operators a privi-
lege refused to Pyeraturs of atomic energy installations.”

URUGUAY

"The rule laid down in Article 6 which makes provisicon for specific
limitation figures is in contradi-tion with that establishied in Article 11
which provides for the possibility in certain cases of the ITO increasing his
responsibility beyond that established in Article 5. In practice, in each
case and according to the type of goods, another sum for ioss or damage will
Dbe.agreed upon.

: In Article 6, paragrapn 1 (b}, which determines the form of compen-
sation for damage caused by delay in delivery of the geods , the limitation
-on LlaLLllty is determined inm acchdancu with the price p3y¢bie for the safe-
keeping of the goods. Account is not taken of the consequences which such
delay may have Qu non-performance of a cont“act which cccurs precisely because
the goods have dot been delivered on time.
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We do not understand which criteria are to Lo empleoyed for the
purpose of limiting the ®ekcess liability in Thuse cases vhere thers is’
both damage to the goods and loss resulting frow , especially if one
thinks of tho;e 1ngtanceo where the delay is in itself
“to the goods. ’

|.,,,(
L'w

the cause: of damage

YUGOSLAVIA

"Concerning limitation of 1liability of the international terminzl
" operator, the solution proposcd in the Preliminary Dr~Fft should be accepted
since it was adopted in the Hambuyg Rules. '

Referring to the propossl stated in Articie 6 (1) (B) of the Preli-

minary Druft, the preposcd solution concerning the iiability limitation is
coensidered to be ombiguous.™ o

Paragraph 1 (a}.

"In the French text, replace the notion of "poids” by mussg'.“

IAP&

"A reasonable and sigple limiteticn of llabliluy would be convenient
“for all involved and facilitate obtaining insurance, which would cover all
risks for a reasopable amcunt of money.

The limitation in Article 6 is however not flxeL5 but can by agbee-
ment between the terminal operator (IT0) and the customer exceed the stated
lessen the value of the limitaticn

ions for the ITC in contracts with

limitation {Articile € (3} }. This must
and might result in different limitat
different customers. This must in p»

|_.|

inciple be wrong.'™

Article T-

Ho RJJ AY

"To this articie, we have i comment on i1tz acope of application.

7 Accordﬁng to Art. 5 of the-co“vention% the IT TO is liable for the
performance of his obligations under Art. 2. This. liability is subﬁect to
llmltat1Q1 accordlng 6 Avrticle 6, Artlcle 7 enlargas the scope of thu llmi~
_tatlon prov181ons to non-contractual claims, but also te claims resultln&
from acts or omissions eosoluiely outside the scope of the convention, for
instance to claims for damages resulting from the ITO's Ffailure to perform an
undertaken obligation to arvange for further transportation.



‘We are not convinced that this result is intsnded, and we therefore
raise thie ‘question for further censideration. One might zrgue that. the scope
of Art, 7-should be restricted so that the defences and limits of liability
provided for in the :convention should 'apply in any acticn:against the ITO.in
respect of loss, damage. or.delay in delivery of the goods caused by any.act or
omigsion within the scope of the ITC's obligations under art. 2 of the con-
venticn, whether the action iz founded on contract, in tort or otherwisa.”

URUGUAY

FEA A

We think it appropriate te limit liabillity for loss even in the
case of extracontractual liability." ' :

Aprticlie 8

AUSTRIA

7 {1) Under paragraph 1, the ITO's liability is only unlimited.-
whers: he himself commits a wilful act or omission or gross neglect but not
where his helpers do so. Such an alleviation of lilability may be:justified

where carriage of goods by.sea is concerned (Article § of the Hamburg Convention)

but in all other spheres the principle muast prevall thet an entrepreneur has
te bear the same responsibility for the behaviour of his agent as he does for
his own behaviour (cf. Article 3 of the Conventicn on the contract for the
international carriage of goods by road (CMR), Article 33 of the internatio-
nal Convention concerning the carrisge of goods by railway (CIM) ete. ).

(2) dpart from this important substantive criticism, there is a
technical point to raise:

As the ITO is to benefit from the limitation of the amount of
liability specified in Article © even in case of gross negligence or intent
on the part of his helpers (Article 8, paragraph 1}, it is apparently the
object of paragraph 2 to ppovide for the heiper’s unlimited 1iability in.
this case. But in its pressnt wording the provision canmot fully serve this
purpose. The helper stands in no contractual relationship to the perscn
who suffers damage or loss, hence he Is liable to that person only under
the law of torts. In most cases, therefore, he will only be liable if he
damages: the goods by some positive action. Vis-d-vis the persor who suffers
damage or lossy the helper Is not obliged to exercise proper carve with:
respect to. the goods capried op-to hand -over the goods in time; thus .omissions
by which the goods are lost, damaged or handed cver belatedly are not unlawful
for the helper, znd he does not have to answer for them to the person who
suffers damage or loss. o



the intenticn is to introduce direct. liabzlity on the part of

the helper; this provision would have to be reworded.  Merely to remove the-
Limitation of liability is not enoughsg it would be necessary to provide-a
“positive basis for the helper’s liability. It is,however, quasticnable.
whether imposimg such perscnal obligaticns to exercise carc and thus compen-
satlon-for damage or loss on the helper would be defensible in terms of

legalis policy - or in the systematic perspective {think notably of worker:
protection},”

CZECHOSLOVAKIA

"The draft is a further abridgement: as against the Hamburg Rules.
by its explicit supplement that the limitations of 1iability provided in
Article 6 are not valid in the case of intenticnally caused damage or damuge
caused recklessly and with knowledge of the consequences of zuch recklessness,
except in cases when the damage was caused 'personally” by an internaticnal
terminal operator. This would also be counected with a problem of interpreta-
tion if caused by the personal fault of legal persons. On the contrary we
assume that for international terminal operators the concept: of unlimited
liability in cases of Intenticnally caused damage or damages due to reck- -
lessness and with knowledge of the consequences shouild be analogous to the
concept of liability of multimodal trinsport operators according to the

“United Nations Convention on Multimedal Transport.”

FEDERAL REPUBLIC OF. GE REANY

"The text of Article 2 pavagraph I of the Draft should be adapted
to the formulation in Articie 8 paragragh 1l of the Hamburg Rules.™

- NORWAY

"Provided that the limits of liablility are increased, the word
Tpersonal” should, 1n our cpinion, be Kept."

URUGUAY

"nder Article.d, the liability of the IT0O is unlimited if the -
damage iz caused intentionally or vecklessly and with knowledge . that such
‘damage would probably result. The ceonsequence is that the sum payable by
way of compensation will:vary according to the hehaviour of the persons
involved, This suggesis that the article Is dealing notiso much with. damage
arising under the contract as with punitive damages.”
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Artic%gji

FEDERAL REPUBLIC OF GERMANY

”Practlcdl reasons make it appear cxpedlent to draw up, instead of
 the wrltt;n nofice of loss or damage, at least a julat.rccord on the result

of the checking made during a joint inspection, Such & scheme should be
admitted or prescribed.

Paragréph § should be deiéféd,”

NETHERLANEDS

‘P&rdgrapn 1 stipulates that the customer must give notice to the
ITO within a certain pericd after the goods have been handed over o the '
persen entitled to take delivery of them. :If the customer and the person
to whom the ITO:has_tthand over the goods are two different peoople, it is
not clear why such notice must be given by the customer, Avticle 19 of
the Hamburg Rules refers only to the consignee in this context.

It would probably be better to deiete parégraph Gom

SWEDEN

iThe person "entitled to take delivery of the goods? does not
necesgarily have to be identical with the final receiver of the goods
‘In suck cases the go dda would praﬁ;bly not’ be unpacked untii they have redcheo
the Final debtination, ‘Bearing this in wmind, the parlod of 15 days w1th1n
which clalwﬁ must be made in despect of non-aipgruﬂt damage seems to be
too short-“and should be extended.”

URUGUAY
"It seems-to us that” the feQLifEﬁeﬁt under Articlé 9@ that only one
day is allowed to cstablish the condition of the goods is too PEbtPlCth89:
especially for some categories of goods.® P

YUGCSLAVIA

"It should be noted that there zre no objections to the provisions
of the Preliminary Drzft concerning notice pericds and time limit:itions.”



Paragraph 1

"The natural perscn to give notice of loss or damage is tThe one
entitled to take delivery of the poods, and not the carpier, the forwarder,
the rece1v1ng agent or any other perscn also covered by the adtion of customer.
The referencé to the customer should thérefore be replaced.

oreover, the time within which notice is to be given - not later
tharn the working day after the day when the goods were handed over - seems
too short, especially where the person who must give notice is not entitled

to take delivery of the goods, The pericd could for example be extended to
three days.

Parégréph'Q

As formulated, the reference to paragraph 1 of the article’ does not
seem to us to be appropriate., We would prefer the following wording:
: . e
"In cases where the loss op damage is not apparent, the presumption
in paraﬂﬂajh 1 only applies when notice of icss or damage has not
been given in writing within 15 consecutive days ... of the goods™.”

OCTI

Paragranl; 1

. “We do not see the reason for speakihg in line 2 of this provision
of thecustomer” rather than of “the person entitled to take delivery of

the goods''. It is not certain that the definition of the term "customer” 7
{Avticle 1, paragraph 2) covers every person Lnthled to take dbllvery ‘

of the goods; it is, however, evident that any person entitled to take
deiivery of the goods must be given the possibility of notifying the loss or
damage referred to in the text.

DETSON entitled te take delivery of

_ Horeover, .the CX“PLSSlJH ”tie o
the goods?. is employed in line 4 of paragraph 1 and in line 2 of p aragraph 4
of Article 9.7 ‘

Article 10

. _z'_”:a_[_JS TRIA

”’l) Paragraph 2 proevides w;thout specification thht Lhe limitation
period commences even if only p&rt of the goods have been handed over. It does
not seem proper where part of them have been handed over to let prescription



start t¢ run also with respect to those claims which refer to goods not
vet handed over. '

(2) The provision in paragraph 5 concerning the prolongation of the
limitation pericd relating to.a liable person's claim for indemnity may be
inconsistent with the limitation provisions of other conventions whose
nurview includes the legal melationship buqu@n the person ‘held iiable and
the person obliged to pay .compensaticn {(e.g. ﬂultlluteral iransport conventlons)
This provision should therefore either be deleted or defused by adding that
it shall not affect intergovermmental agreements relatiﬁg to the legal
relationship between the person held iiable and the person obliged to pay compen-
sation.,”

FEDERAL REPUBLIC Of GERMANY

. e ahould cengider a SLleLmentutlﬁn of pgrabraph z to the effect
that in case of a total less of the goods,. provmied the ITO gives notice
thereof, the limitation period shall commence already on the day on which |
such a notice is recelved.®

MADAGASCAR

Paragraph 2:

"The limitation periocd zhould run from the tiﬁe-whénrthe customer
ought to have tzken delivery of the goods.”

SWEDEN

YIf one accepts a system according to which the Convention can be
made applicable only for: operators whe undertake to apply the rules of the
Conventicom, the character of the provL81ona w;l; be closer to standard
sgreements, than. tO‘dedatOlj'rdeS. in such a 51Luatlop tne provzslons’
on limitation. of acticns in the Convention could in SOWL States be in con—;
fliet with corresponding mandat Oﬂy.PqulS;Oﬁ& in the domcstlc luolslatlou.
The courts in such States might as & conseguence Llsrwcarﬂ tha prov151ons
of the Convention. The Swedish Government cannot offer any solution to
this problem but would merely like to draw attention tc the existence
theveot,

YUGOSLAVIA

(See observations on Article 9j.




OCTI

Paragraph 1

QAS with other international Conventions (see Article 47, para-
graph 5 of CIif and Artidle 2%, paragraph 3 of CuR), it would seem to be
_ desirable to include & provision to the effect that national law shall,

determine questions relating to the Iinterruption and suspension of the
period of limitation,” ;

Article 11

FEDERAL REPUBLIC O GERMANY

"Following article 23 paragraph 3 of the Hamburg Rules it should
be laid:ddwn“in the Convention that the ITO shall generally be obliged to
make a statement that the safekeeping of the goods is subject to the provi-
sions of the Convention.® B

CIT

"Fapagraph 2 seems tc us to be superflucus, given the possibility
expressly provided for in Article §. paragraph 3 for the parties to agree
to a higher liability, which could not then be contrary to the provisions
of the Convention.® ' :

3

Apticle 13

URUGUAY

"In the light of the provisions of Article 13 of the draft, when
considercd in counecticn with our legal ‘system, it would be necessary,tpr'
enguire into the possibility of conflict with the TIR Cenvention, Whiéh has
recently been ratifisd by our country (Law 15,064, published in the Diario
Official, 17 January 1981;, in particular with respect to the use of ”éheeted

vehicles™ o

Article 1k

HETHERLANDS

"The actual meaning of this provision, based on Article 8 of the
Hamburg Rules, is unclear and it would be better to delete it.”



Ariicle 15

FEDERAL REPUBLIC OF GERMANY

- The mmber of Futlflpdtl SIS requircd for the Convention to enter
into force snould be increased considerably.’

Article 17

 CZECHOSLOVAKI A

"We see a problem also in the new concept of the dra“t Convention
which is particularly applied in Article 17. Although it is possiblé to
accept the argument that with the fraditional concept of an obligatory
international Convention the powerful international terminal operators
might impede the ratification of such @ Convention, there is a 'questién whether
the new Comvention with its newly suggested concept cannot be actually
affected 1n the same way. If the Conventionm after 1ts ‘ratification is to
be ulndlng in the Contracting States only-for the S0~ cniLed authiorised: -
international terminal operators, it means in practlcc that ;he Convention
will not be used if the internaticnal terminal operators do not apply for

i1

being recognized as the so-called authcrised operators.™

P”DERBL REPJ&LIC OF GdthNY

"4 licensing system for ITOs such as is admitted by Article 17 of
the Draft gives rise to doubts, Where Contracting States avail themselves
of this pessibility it should, at any rate, be ensured that every enterprise
which Ffulfils the recuirements mentionsd in the Convention will, upon appli-
caticn, be recogrniszd as an *nuthowlsad ¢nta ati nal Terminal Operator’.”

“GERMAN DEMOCRATIC REPUBLIC

"Iy our opinion this article should be deleted. It would jeopardise
the whole purpose of the uniform rules, - ' ’ :

If a State may declare that the rules will apply onily to ITOs
who are willing to submit themselves to those rules, it presupposes that
in many of the most important ports of these States, there exist several
institutions which are concerned with the safekeeping of goods before, during
or after international carriage. If this is so, one may presuue that such
terminals are specialised for particular kinds of goods and/or modes of
transport (e.g. traditionally packed goods, contalners, goods in bulk, ete, ).
The customer has therefore no choice and entirely cepends on the local orga-
nisaticn of the port. 7 R - o o



But even if a freedom of cholte between several institutions
existed in theory the solution envisaged by the Convention would Ain any
petition which
weuld exist among them in practice. The vright accorded to ITOs whe
tanecusly declaré that they will apply the vules, to Dear the title of
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case prove o be ineffective Lecause of the natural cos

an “authorised ITC" is obviously intended to represent a sort of incentive;

by adepting this approach the Contracting States would however - provided that
within their territory there really does exist a freedom of cholece - inevita-
Lly *kill" commercially speaeking all the other ITO0s. Indeed. no customer can

be expected to chocse an ITC who is not an “authorised ITOY, unless such an
operater iz applying prices which are so much lower that one'might questicn
how long he will be able to survive. And this apart from all the other
practical a fgkcultles which coulid be 1nalca ed 1n this respect.”

"The Netherlands GovevnﬂLnt does not consider it du81:ab'c to.
introduce a system of 1I0s rbcovnlseu uy the States which are prrtles to
the Convention. It would seem preferable to opt for a syste under which |
the Convertion is compulsorllj ag lecaD¢e to all ‘contracts concluded with
an ITO relating to goods handed | over for bufehceuln on the tervitory of -
a State which is a pavrty to the Convention, or else for a system along the
lines of the TCM Convention., If nzed Le, the introducticn of a mixed system
couid bLe comnsidered under which a State which is party to the Convention
is authorised to declare that it will only apply the ITO Convention in

.

cases where an 170 document has been issued.’

© YUGOSLAVIA

"The Conventich should contain a number of mandatory provisions such as
those concerning the system of liability of the internsationzl terminal

operator, limitation of liability, etc. The solutions which are provided

in this respect in the Preliminary Lraft are acceptable since such’a

degree of jus cogens has alsc been accepted in other conventions in the

field of transportation law.®
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Artic

Paragraph 3:

"We would recall that at tha nost recent UP ited dations Coﬂferuubeo
déaling with the rcaulat*on of internatiocnal transportg the Fellowing rule
as been laid down in the Rules of Procudure: “'Decisicns of the Conference
on zll matters of substance shall Le taken Ly a two-thirds mejority of the
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vepresentatives present and veting. (5es, for example, Rule 33, paragraph 1
of the Rules of Procedure of the 1920 United Nations Conference on a
Convention on International Multimodal Transport).

It would perhaps be advisable to reconsider the rule in question
£

b
in the 1ieht of the rules of procedure of United Nations ConFerences.tt
i

AUSTRALIA

Tt is expected that any comments Australia makes at a later stage
(i.e. if the preparation of the Convention is proceeded with) will refer
to the need for the inclusion of an appropriste federal clause.”






