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1.‘— The menbers ﬂf $he UNIDFOIT utUﬁy Group on ﬁhe progre551ve codl-
flC”tlon of 1nternat10ngl Trade lcw dhO on the OCCd sion of the flrst sesn
sion of the Groua in September 1979 announceé thelr M1111n~ness 1o coopera~ :
te actzvely w1$h the Secretariat of UWIDPOIT in the. fuiure work rela tlng to'
this progect held thelr second meetlng in Hammurg, at the. Max Planck. Inst1¥'
tut fur auslandlscheo und internationales Prlvutrecht from 23 to 25 Februa—

ry 1981+ The meeting was atbonded by Dr. DELVLUX of the Centre de drit des
obllgatlons of Iouvain (repfesenting Professor Fontzine who was prevenied
from coming to Hemburg), Professor DROBNIG of the Mex Planck Institut, Pro=
fessor LANDO of the Institute of. European YMarket Lew et the Copenhagen
School of Economlcs, Professor’“*SKOW’of the Institut fur Rechtsvergleichung
of Potsdam-Babelsherg, Professor R/ WJSKI. of the Instltute of Comparatlve Clv11
law of the University. of Harsau, Profesuor T LION of the Service de Becher-‘
ches Jurldlques Compqrdtlves okl Ivry, and Professor BOBELL, who in his cape-
city as representative of the Secretarlat of UNIDROIT was asked +o take the
chair,

2, = The first item on +the agsnda conceyned the problen of the validi-
ty of inmternaztional contracts in gehneral whlch should be the subgeot of the
third chapter of the future Code. '

The Chalrman 1nformed the members of the GrouD that accoralng to
the decisions tzken at the 1ast meetlng in Copenhagen in Svrlng 1980, two
preparatory studies had been prepared: the Ilrst, which was. conducted by
Professor Drobnig and Professor lando, aimed at the clarification and cOm= .
pletion of the ex1stlng UNIDROIT draft of =z law for the unlflcatlon of cer~
tain rules relating to validity of contracts of. 1nternct10ncl sale of goods
of 1972 s0 as to adspt it to the reuulfements of 1nternat10ngl commercial |
oontracts_ln_general (GNIDPOIT 1980, otudy L - Toce 17): the second, pre—
pared by. Professor Maskow and Dr. I‘ndrae, 1nvest1gated the possibility of
dealing in the fremework of the future Code =zlso with the prohlem of 1lle~,
gality of international commercial contracts (UNIDROIT ?980, Study L -
Docae 18) The Group expressged to the authors of these reportv its deep
appreclatlon for the excellent. work they had accomplished znd decided to
examine first the proposed rules on the substantive validity of intérna~ '
tional contracts as contained in the document prepared by Professor Drob— :-
nig and Professor Iahdo,-and to discuis zfteriwards the proposed rules on
prohibitions and licence reguirements which were zttached to the study of
Proflesgor Maskow and Dr. indrze, so as to try and resch agreement on the
two texts before submitting them, together with an explanatory report,
for finazl spproval by the Study Group.



3. ~ As 10 the draft rules prepared by Professor Drobnig and Professor
Lando, it wes unanimously felt thzt they represented a considersble imbro-
vement on the 1972 UNITROIT drafi uniform rules relating fo certain aspects
of the vcllalty of international szle contractg; and this not only because
of a number of new provisions which had been added in order io cover_also
impbrtaht questions such as unequal bargainiﬁg POWeTry gross wnfairmess and
the right of adaptation, but also on account of the fact thet the remain—
1ng pﬂ“t of the draft had Peen revised in the light of the recent detvelop-.
ments i 1nterncxloﬁgl 1eg1blaulon and Oaae—luﬂ

The (Group then proceeded to a careful analy51s of the 1nd1v1dual -
articles of the new drafi, )

”i'thh respect to ”rtlcle 1 (“Deflnltlon of mlqt =ke"s new), while
fully recognlslng the usefulness of such & provision, some members of.the
Group expressed some reservetions ns to the present wording of the-article:”
in pwrtlculﬁr it was proposed suostltutlng for the opening wordsr”W1stake
ig a@ error relsting to foots or to lawe . . » formulz which could avoid
giving the impression of = circuler definition. o

is to Jrticle 2 ("Mistake'; see [rticle 6 of the 1972 — Draft),
one of the participants wes.of the opinion that lett. ¢) should be deleted:
this: propeseal. was. however rejected both by the authors of the draft and by
the other members of the Group on the ground thﬁi thaibaSig_idea'Of'the '
draft wos precisely to restrict os far os possible the relevence which
mistakes mede by one of the parties only might have for the volidity of
lnternutlon“l trade contracts, iocordlné to another member of the Group,
the provision contained in lett. a) should be redrafted so as o make it
clear that in order to esteblish whether in o given case "the contract
would not heve been concluded on the seme terms if the-truth had been -
known' the deolslve_element should be the resl intention of the parties
rather than objective Criﬁerio: in this respect it was however objected
thet the ‘reference to the principles af interpretation of the contract
as such, which was ulre@dy contiined in lett.-a), meant thet in proctice
both the Subgectlve und the objecérve crlte;lu would heve to be given
Qdeﬁugte welght. : Co ' ST

Le fer as Lrticle 3 (”Vrror in. trcnsmlqs1on" 5ée ,rtiolé 7(2)"
of the 1972 Draft) ‘was concerned, the question wes reised of the exact _‘ 
meaning of the expressiocn “"gtatement of lntbntlon” used in thls 0rov131on,,
The snswer given was that the rules lcid down in-this rt1cle, cccordlng ‘
to which the-rigk of misgtcke in the expression or trgnsmlsswon is pl“ced

upon -the declaring or the sending party, was intended to ‘po;y meinly, if
not exclusively, to.an offer cr an acceptance, while'with_respectrto,;py“‘r'



declaration or notice which might be made by the parties zfter the cone-
clusion of their coéntract, ¢ different solution as far asthe rigk of
misteke-in the expreéssionor tronsmission: might be ~dopted:{see; e.j.,'*'
frticle 27 ofi(CIS@). This being so0, .the Group decided to'replace the'
words "o stZtement of intenticn! by "a gtatement made in the course

of the formutlon of a contraett, N

. irtlcle 4 (”Bre;eh Lemedles pref'erlmed“'= see frticle 9 of the
1972 - Draft) gave rige %o the obaectlon that, while & nrov151on 2000 -
ing to ghlch 2 party shall not be entltled to ~void the oontr“ct on.the
ground of mlstoke if the 01vcumstunces on which he relies efforg him ul_'
remedy for breuch of contr@ct is qulte gcceot@ble as long =s it Tefers ‘
to one sp901flc tyﬁe of oonﬁruct (e.g,gscles contr GI) dlfflcultles "
might 3fise, 1f one seeks to extend the same ruie to contrects in gen~ '
eral: in fhls Cﬂse, 1ndeed, it would be. almost impossible o evaluate ’
in a&vance all the consecuenoes which mlght derive from it, glven the
possible’ &1fferences between the various types of contracts as far as
the remedies. fo“ breuch .are concerned (substantive recrulre*nentsS time~
limits: procedure" etc )

The  Group ‘therefore decided to put the whole .zrticle between
sqare brackets and to postpone o final decision as %o its maintenznce or
deletion. : -

. With reopect to irticle 5 (”Frcud”° see thlole 10 of the ‘
1972 - Drcft), the Group welcomeﬁ the Qmendment introduced by the au-
thors of $he draft in the flrst parggr ph by nddlng an expreqs referenn_
ce to the case where the mistzke of one party wes caused by the other o
party"' s intentional silence regarding facts which should have been dls- ‘
closed, It was however felt advissble %o hamonise the wording used in
the second sentence of paragraph 1 of the present article with the for-
mule adopted in Article 2 lett. o), the sentence should therefore “end
with the words.",., which according to reassonsble standerds of feir desl—
ing he should have disclosed®, 'Zs to the rule laid down in paragrsph P
the Group expressed ths opinion that it .should ‘be extended to cagses of
abuse of unequal bargwining power, 'end it tierefore decided to delete
the paragraph and to add, in /rticle 10 of the draft, a new paragraph
covering both cages of -fraud and of abuse ‘of: unequal bcrgclnlng power.

_ TJO obJectlons were rclsed in connect;on wlth frticle &
(”Threot“= see Article 11 of the 1972 Dr?ft) The flrst concerned the
amendments 1ntroduoed by the -authors of the drgft ccordlng to which a
party may avoid the contraot when he hag been 1ed to conclude it by an
injustifizble threat, only if uuch a threat is "in his Judgment" 8¢ im-
minent and serlous'as to leave him no reasonzhle alternative, In parti-



cular, it wzs held that such = reference to the personesl opinion or if~
pression of the perty would inevitably introduce an element of vagueness
end uncertainty: the (roup therefpreurgcommended substituting the words
"in his judgment" with the formula 'having due regerd to the circumstan-~
ces', so as Yo make it clear that what is decisive is not the subjective
conviction of the threastened party, but rather the impression which a
reagonable person placed in the same situation could have gained from
the behavicur of the other party. The second obJectlon related to the
use of the words "unlewful® snd “lawfuil" in the second sentence of the
article, It was peinted out that, as the proposed rules are intended

to epply at international level, it would.prdve to be extremely diffi-
cult, if not impossible, to determine in a given case which act or
omission of the party should be considered to be "lawful" or "unlawful®,
The suggestion was therefore made rather to use the terms “"proper" and .
"improper'™, which would have tne advantage of avoiding the 1mpr65513n
that in 2pplying this provision one has first to determlne a2 given na-—
tional law in order to evaluste the "lzwfulness” or "unlewfulness" of
the behaviour of the party. This proposal was accepted, “but the Group
decided to put the new expression betwsen sgusre brackets in the hope
that at 2 later stage, teking also into account the difficulties of
finding a Qorresponding-term in French, & wore eppropriate expression
might be found. The Group furthermore agreed to insert after the word. ..
"threat" in the sscond line ¢f the article the words “from whetever
person it emenates™, in order to meke it clear thet unlike the case of
fraud, a threat represents a ground for avoidance of the contract ire
respective of whether it derives from the 00ﬂtract1ng phrty or from a
third party, 1nclud1ng persons for whom the fowner'ls in'no way. re5pon—'”-
gible. ' :

ﬁfticlé-T deals with "Unevual bergaining power” and repre—
sents an entirely new. provision which has.been introduced in.the draft
in order to regulate these, .cases, which zre for from rrre in interns-
tional trade practice, whefe one party takes advantage of ithe dependen~ -
ce, economic distress or Jurgent needs, or the improvidence or .lack of
bargsining sklll of the other party, to obtain terms which make the::
contract as s whole unremsanablj_ﬁdvantageous_for the former end un-
reasonably disadvantageoué-fgr the latier. While expressing their un- - - -
conditional aﬁprovél of the substance of the provisgion which doubtw
less contributes to filling 4n zn 1mportmnt gap of the ?972 Dr %, some_
of the participants questioned’ whether +the expressicn “deoendence” Was -
intended 4o ‘cover also the situstion where one of the partles oocuples
a dominent position within the respectlve market sector “nd the other o
party can therefore be considered zg “dependent”, it not in a stz 1otlv N




legal sense, certe 1nly in eConomic termeg. Since the wuthors of the dreft
and the dther members agreea that tnls should be the memning to be at-
tached to the QKDTGSSlOﬁ arider: oonslaeratlon, 1% ras decided ta state it
expressly in the eyplan;tory réport which will accompény the rules so as
to evoid cﬁy‘uncérf inty or doubts in this regard, inother member®of the
Group went even furthér by sugg esilng ‘the-widening of the scope of thé~
present provision in order to 1nclude ‘also those capes where one pariy,
on account of his dominant poultlon on the mzrket, succeeds in Sbtaining
unressonable mdvuntageo even without' tekening adventzge of 2 supposed
inferiority of the other party, and the latter suffers unrezsonsble dls—
advantages ‘only in comparison %o hig competitors, who, in dealing with™
the formeff’do indeed dbféin better contractual conditions. The magorlty

of the Group wes however of the opinion that, since such cases are trnuf”"'”

ditionally dealﬁ with” wlthln “the ¢ramework of” oompetlflon lgw, they
should not be expressly enV1sgged by the ‘present rules’ concerning the-f
suhstantlve Valldlty of 1nd1v1dua1 contracts, Nor- V“S there suhstﬁntlcl
suppOTu for the Suggestlon que bJ enother portlclpant to substltute

in the'last llne of Article 7 the word "and" by Tort in ‘order to w110w ’
the av01dance 5f the contract not only ‘where the seme i as a whole Uun-
reasonably gdv\ntdgeous for one purty “nd_unre songbly disadvanitageols
for the other, but also ‘when only one of these two requiremeﬁts ig ful-
f111ea. ' R ' R ' '

is for ss Irticle, 8 (”Uhconsolonabllltv”o new) is concer ned
the Group discussed at.lengih-both its wording and its substanoe. Wlth
respect to the substsnce there wezs gemersl agreement as to the- adVlS&bl—:_
lity, following the ex:mple given by the most recent natlen@l legigla~
tions (see e.g. Secta 2,302 of the smerican Us€.Ce; § 33 of the Danish:
Contract /ot of 1975: § 36 of .the Swedish Contract Jot of 1976; § 9 of .
the Germen Law on CGenerzl Conditions of 1977), of the proposed Code's
containing a provision according to which a contract may .be set aside
if its content is os = whole or in part toc harsh or too one-sided in
favour of one snd 6" the -détriment of the other part . Doubts were
however expressed as %o whether theé present draft was the rlght place
for such a prov151on' 1ndeed, all the cther provisions contained thére— -
in refer to cases where, because of certain behoviour by one party’y the
other perty is 1ndu0ea ta conclude the contract in terms different from
thosé which would otherwzse have been accepted by hlm, and-is therefore
entitled to:°v01d the’ contruct,wheregb what is decisive for the purpose -
of Article € is not the behﬁv1ouz‘of one of $he pqrtleg, but the content
of the oontraot 2 such, @0 that the' proper sanctlon should be the nulli-
ty of the contrucé to be declered by theé Judge, rather theh the mere POS—
sibility of its avoidaence on the initisztive of the "innocent party.




Moreover, it was argued that the pvov151on in its pregent forﬂ envig-—
aged & gort of combination of two ooncenta which, boﬁh from a hlstorl— :
cal znd & system tic viewpoint, are ozflerent, ie€e the concept of h
“unconsclongallltg“ or of Yunfairness” (Sze e.ge Sect. 2,302 of the
imerican UsCslao or $ 9 of the Germen Law on Ceneral Conditions) on

the one hand and that of lesio ultra demidium (see e.ge Lirt. 1674 of
the Frepnch Civil Code or /Tt. 1448 of the Italian Codice ClVlle)n is

to the wordlng of irticle 8 the main objection which wes raised con-
cerned the use of the concept of “unconsowonebll;iy”° in fact, whlle'
recoghising that this concept, originally developed in the czse-law

and the-legislation of the United States, is becoming more znd more
familiar elsewhere, 1t was argued that it is neverfheless still too
closely linked to one partlculmr nctlonal gystem and could therefore
give rise to misinterpretation,. if @dopted at unlversal 19vel, apert
from the extreme difficulty of flndlng an upproprlwte translation
thereof in other languages., The Group flnally decided to keep the pro=-
vigion in its present place,,buﬁ +to introduce some ch@mges inp drafiing.
Thus, since the right to ask for revisicn or adaptation of an avoidable
contract is dezalt with in the draft elsewhere in a general f;shion} it
was decided to delete in the first line of the article the words fop
have rev136d”° furthermore, as to the expressmons “uncon801onablllty
"unconsciongble dieparity" and "upoonscionable contract clauses,

these should be replaced, respectively, by "gross unfairness', ”grossiy
unfeir disparity" and "unfair contraci_ cliuses”. The Group also -sgreed
that, because of the’relative novelty of the provision contained in fr-
ticle 8 and the consequent risk that 1A practice it might be given ex-
tensive 1nterpwetatlon 'znd applicaticn, the explenatery report should
make it clear that its scope  is rather restricted 2mnd that it is inten~—
ded to epply only to those cases where the respective contrect as &
whole or its individuzl terms are, according to’ genev ally ccvepted
stendards, to be con31Jeved as being "Frossly unfair®,

Mlth respect to Article 9 ("Initizl 1np0551b1111y” see Ar—
ticle 16 of the 1972 Draft), several members of. the Gxoap were of the
opinion. that the rule laid down in paragraph 1 Was not only contrgny _
to & number of. natzonrl laws, - hut could give r rise to conszaerable diffi-
culiies in. Dvactlce, esme01ally if it was 1ﬂ%ended to @pply also 4o
cases, of legal 1mpossxb111t3 of tﬂe pe%formance of the contr@otual obli-
gation. I% Was: therefore decided to put the prov131on between scuure __|; 
brackets,. As to the second paragraph, the purpose of which is to. moke-u -
it clear. tbat laok,of title does not, wffect the validity of the oontrac%
but.-only. allows its rescission DPC@USG of the nonuperformance OP an obli-
gation deTlVIHg therefrom, the Gvoup was of the opinion thqt such, 2 rule




...7_

should be maintzined: in order to gvoid the rather misleading or in

any event vagde words "aseets ... not held by the person dlSpOSlng of
them"; it was dedided to redr:ft the provision in the Following termss
“The fact that &% the time of the conclusion of the comtiact = party
was not entitled to dispose of the asseéts to which the contract relates
shall-not affect the validity of the contract, nor shall it pemmit its
avoidance for mistake", In the event of the Study Group deciding to
delete paragraph T, it was finally suggested that the title of frti-
cle 9 should he changed to "lack of tltlc” :

With respect to rticle 10 (“ﬁgent°“° see Lrtlcle 10(1) of
the 19?” Draft) the only obgectlon which was reised concerned the use
of the expression "agenti: 1ndeed, since such an expre551on hag dif-
ferent meanings.in the various. legzi systems and to & certzin extent
may not even bé cepeble Gf an approprlate transiztion into other lan-
gueges, it was suggested that its use be avoided in this contert &nd
thet 1t be replaced bylihe’wofds Ya person acting for the 5thef5party”.
Pursusnt to the decision previously taken with respect to the rule
laid down in Article 5(2) it was furthermore agreed to change the title
of frticle 10 to "Third persons® snd to add a second péragraph'which: '
reads a8 follows: "lilhere o fratd or an asbuse of umequsl bargaining =
power is imputable to 2 third psrty for whose acts the other conbracting
perty is not:responsible, the contract may be avoided ‘1if the other con~
traotlng party'kne or ought to have known of the fraud'or the sbugen,

, s to rtlcle 11 ("Confirmetion; new), the authors of the
draft submltted two alternatlfe versions, the choice Detween them de~
pending on the decision which would be tzken with res spect to Artlgle 13
concerning the reguirement of notice to be given by the party seeking
the avoidance of the -contract: sinée, in that respect, the. Group Dro- '
nounced itself in favour of the first of the two suggested alternative
versions of‘frticle 13, this automatically led to the chQiQe of the .
first version of frticle 11, ' |

Irticle 12 of the draft also contained two alternative ver- |
sions: the Croup however felt that, since they apparently dealt with.
two different: problems they pbould not ‘necessarily be considered aS
mutually efolu51ve and tberefore dlscussed sepo wratelya

[rticle - 12 fl”St alternatlve (“Cduntezmoffex”° see ;rtlu
cle 15 of the 1972 Dr@ft) did. not give rise to any substgntlal ob;ec—
tiong. The only suggestion whlch wWas made was sllghtly o modlfy the
existing texi of the. provision so -as tormaxe it cleer that the co-con-
tractant of the mistaken pariy is not bound expressly to declare his




willingness to perform the contract as it was undersiood by the mis— _
taken party;but_ﬁay.also_shgw such an infention on his parf indirectly,
i.e. by beginning to perform his obligationslin the corresponding manb—
ner. The Group uvnmenimously decided to insert in the second line of pa-
ragraph 1, after ihe words "o perform' the words "or performs' and )
both in the sixth. llne of peragreph 1 and  1in the first line of @ar&-
graph 2 after ”ceclaratlon” the words “or performance™, It was further—
more suggested deletlng in.the third line of paragraph 2 the words
"and any other remedy', since, notwithstanding the “coun%ernoffeT” of
the other party, the mistaken party should not be prevented from seek-—
ing compensation for possible damage he might already have suffered.

) [ partioulmfly lengthy discussion took place with respect
to A rtlcle 12, second alternative (”Rewl51on of the contract'; new).
ﬁocordlng to the auvthors of the draft, this provision which lays down
the principle. that instead of avoidance the-oontrus% nay be revised in.
crder to bring it into line with what was understood by & mistaken or.
misled perty or to avold any unrea ssonable resultyis intended to cover'
those cases uwhere the contraci has already been performed wholly .or
in part. and its avoidence 1 would therefore not meet the interest of
the partiess The Group unanimously recognised the utllidty of having
such & rule inmserted in the draft; some reservation$ were however ox~
presged 2s ‘to the manner in which it had beep formulated. Thus, ac—
cording to some members on the basis of the present text of the arti-
cle it was not sufficiently clear whether or not the court or the ar—
bitrator had $he power to. revise or adapt the contrzct, instesd of de-
claring its asvoidence, independently of any explicit reguest made in
this sense by the party. Others felt that since the proposed rule was -
intended to apply ot international level, where the génerzl tendency
is to avoid; es far os possiblé,'recéurse to the judicial Puthorlty
of a given Stete, the procedure of revision should bé donceived,
not différently from what is already foreseenh with respect fo the
avoidance of the contract, in extra~judicial terms, at least insofar”
as the parties should be allowed %o go before a court only as a last
resort, 1s2a after havlng failed %o reuoh an agreement between theﬂ—
selves. After zll it was argued, SlnCe ccordlnﬂ to the existing na-
tional laws the power of the courts to TGVTSG a contract is far fron
being universslly accepteé, it was doubtful whether the proposea rule
could L& 'eypected to-change this situation. In any’ event, the courts
or arbltrators should be glven nore precisé indications not only as
to the limits or theif pdwer of intervention: but alsc as to the cri-.
teria on which they should base their decision in a given case: In




order to meet ai lesst some of these objections, the Group flnglly
sgreed to Tedroft the pr0v151on in the following manner: “If in- ces
covered by thlClea Zfé_/s 7 and 8, the . svoidance “of the contract”

would lead to an undue hara%hlp to one of the parties, the court or
erbitrator mey at the fequest of that purtv, adapt the contrhct in
order to bring 1ﬁ in &ccordance with ressonsble commercial ‘standards

of fair deullng « In this way, 1% wag Telt, it would be sufficiently
clear that the possibility of an adupudtion of the contract is ro~
stricted to Cwses of mistake, sbuse of unegqual burgalnlnw power and
gross unfilrﬁess {some members of the Group would haveé preferred to -
mit it only in these two la%ter ceses and asked therefore to put the
reference to ’rtlolo 2 VYetween square brackets), that even in these
cases the court or arbitrator ms ay 1ntervene only at the request of the
party ond that Jdaptutlon cxn under no circumstences mesn the replace—
ment of the original agreement between the parties by an entlﬂely new
contract, but is only admitted to the extent that the original contract
is brought into line with Yre:sonsble commemmercial staﬂdards of fair "
dealing", The Group also decided to delete peragraph 2 of the present
irticle 12§”and to change the title of the new :lrticle 13 in *’depta~
tion of thé contractt, ' " R

With respect to friticle 13 ("/voidance"; see irticle 12 of . |
the 1972 Drafi) the suthors of the draft presented two alternaiive ver—
gions, which differed insofar os sccording o the first an express no- -
tice of avoidsnce wss required in all instances of defective consent,
whereas according to the second such o requirement wos necessary only
in case of migtake and unconscionability and in cases of fraud,:threat
or abuse of unequal bargaining power not exercised by, and unknown to,
the other party. For the sake of clarity and legal sécurityxin‘interna_
tionel trade practice, the majority of the Group wss of the opinion
that the first sclution was prefereble, but at the same tipe it agreéd

on the necessity of interpreting the provision in the light of the gen- .

erzl principle of good feith 4o be laid down in the-preliminaﬁy chapter
of the Code: this would mean that, whenever it was the other party who
had committed a fraud, made =z threat or abused an unequul bargalnlng
power, the fact tha$ the tnﬁooenﬁ purty dld rot glve an express notlce

him fron ever0131ng hlS rlghtc 1n thls wespect

:Jﬁlcle T4 (“leﬁ 11m1t”? see ﬁrtlcle ?? of the 1972 Draft)
deals with two different cuestionz: peragraph 7 lays down the rule ac-~
cording to which in case of mistske the notice of avoidance shall only
be effective if it reavhes the other party within & reasonable time,
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whereas pcragrapb 2 fixee the time-limit of the right of asking for
avoidaence in all the dlfferent cases of defective consent, hhile Fen~
eraelly agreeing on the substance of the provision, the Group decided
however to replace the pres sent Ucrag:apq 1 of urtlole 14 by paragraph 2
of irticle 13 with the result that irticle 13 should remain with its
present. pgraﬂroph 1. only, whereas irticle 14 wounld be_composéd of the
present paragraph 2 of /rticle 13 and the present psragraph 2 of frii-
cle 14, The CGroup then proceeded to zn exhaustive discussion of a pro-
posal submitted by one of tis members according to whlqh a new Srii-
cle 14 a should be inserted in the draft, the conbtent of which was the
following: (1) If the party sgainst whom evoidance is sought wants to

contest it, he must do so within & reasonable time. If he fails to con- y

test it w1th1n this period, he loses his right to contest it, (2) If he
contests it, the perty having the : right of avoidance mey enforce it at
the competent court or arbitretion tribunal only within a reasonable
time after receiving notice of contestation”, The purpoée of such a
provision, which in substance corresponds to the rule zdopted in pera—
graph 2 of Irticle 14 of the Gérman Democratic Republic lew or Interna—
tional Commercial Contrabts, would be to oblibe the party, against

whom avoidance is sought, to object, if he wants to do so, as quickly
ag possible, and thus to prevent him from raising his objections for
speculative ressons only at & later stage, when the innocent rerty

was already of the belief that the contract had been avoided. While
fully recognising the merits of such a propesal, the majority of the . .
Group was however of the opinion that it could he rdly be zcecepted, In
particular, it was argued that the duty to reply es soon as possible

to ahotice of avoidance follows from the general principle of good
faith end fair dealing in international commercial transzctions,
wherezs by laying dovn a specific rule of the lkind contained in the
first parégfaph of the propossd new srticle one could not exclude the
risk that in practice one party might gbuse it,; i.e. by giving 2 no-
tice of avoidence to the other party without any good recsom, in the
hope that the latter, just because of the fact that such = demend was
completely unfonnaea would not object to it within = recsonable time,

 With reopeot to Article 1 {"Retroactive éffect of avoid—
Qggg”;-see_lrtlcle_14 (1) of +the 7972 Draft) it was decided thdt sin-
ce the two paragraphg rpparently desl with Fwo different questlons,
they should be placed in 4wo separate ‘srticles. The first of them
shouldbbear the title "Partial avoidance™ and comtain the provision
st present laid down in paragreph 2 of lriicle 15. The second zrticle
("Betroactive effect of svoidsnce) would on the conirary resd as fol-
lows: "/voidence shall take effect retroactively, subject o any rights
of third partiesti.




No objections were raised with respect to irticlie 16 ("Res~
titution™; see /riicle 14 (2) of the 1972 Dreft), wherens considerable -
attention wes peid to the verious caestlons dealt w1th in ;rticle 17
("Demzges"s see friicle 14 (3) of the 1972 Draft). /s Tar as peragraph 1
was concerned the Group uas generally agreed as to. the adv1ecb111ty of
conferring upon the 1nnocent party s right to cal1 for HBNﬁges not only
in addition to, but alSO 1nstead of, av01danoe, prnv1694 of course that
the other party was in faults BoubT wére however expresged as to the
use of rthe term ”negllvently “end as to whether a reference should
not be mede also to the case of gross unfairness, if was therefore de—
cided %o strike out the word “negllgentlj“ and to insert instezd of 1t
in the third llne, after the word "if" the words "by his fault™; to
a2dd at the end of the peragraph the words Yor cause a grossly unfeir
disparity as - prov1ded by irticle 8", T4 was siso felt necessary Ho T~
sert in the third line after the word "svoidahce" the words ”bf‘&ddptéw
tion'y Wlth respeot $0o Doragv@ph 2, attention was drawn to the faboti’
that the reference, in the third lzne, to "he party who -hag aveided
the contract was 1nappropr1ate, sincé’zecording td the genergl riile
iaid down in paragraph 1 the same: party could also have decided not
to agk for avoidance of the contract- it was. therefore deolded to de~ ..
lete these words and to spesk in 2 more generic wiy of ”the mlstaken '
party. &s to the two alterpcilve versions of paragrqph 3, the Group
unanimously expressed 1ts preference for the first one and suggested
redrafting it in the following way "Damages are governed by Chapter P '
of the: Rules”, it being understood that Chapter X is intended to be .
the chapter of the Code in which damages will be de;_t with in 2 wen—f"'
eral and more detailed feshlon._A,

- The group finally spproved the last provision of the dreft
~- thlcle 18 ("Mand@tory character of the rules's new) - wzth the reser—
vatlon, however, of plaolng paragraph 2 between squere brackets, in or—
der t0 draw’ attentzon to the fact that the rule lsid down therein should
be revised in the ilghﬁ of 'what will be the content of the provigions on-
exemption clauneviln generwl, whidh are still to be worked out 1n the '
framework of the chdoter on nonuperformance.

- 4. — The Group'thcn ﬁrdceedgd to the excminotion of the drift rules
on “Prohlbltlon gnd licences reUulrements" prepared by Professdr Maskow
and Dr. Andrme of the Babelsberg ‘Tastitud “fur Recht svergleichung. A% the
beglnnlng the Cheirmen and 2ll the other pcrt101pants exoressed to-the.
awthors of the draft their great dppreczatlon"for the exceilent work ac—
comnllshed° it was pointéd out that, nOleﬁhS“mﬂdlng “the extrerie comd :
plexity of the rarious Droblems whlch arise 1n +this p@rtlcular field" of
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the law of contracts, and “the fact that tﬂlb was the flrst ﬂttempt ta
deal with them in a guHETul and - syotemetlc menner at international -
level, the draft slready provided in its present forw an extremely
valid-basis for dlscuD51on° there was no doubt that its 1nclu51on 1n =
the proposed Chapter on valldlty would considerably 1ncrebse bhoth

the 501ent1flc value und the practlczl 1ntereut of the futuve Code. .

is 1o the loc;tlon of the. dfaft lees under considerstion
it was suggested dividing the Chapter on validity into two sections,
the first_df,which would contain the rules on the substantive welidi—
Ty of international contracts in general, whereas the second would bhe
devoted to the rules on prohibitions znd licences reguirenents. In
this respect the Group slso discussed the guestion of the title to -
be given to thai,néw section, since it was felt that '"Iliegality',
a8 suggésﬁed by the suthors.of the draft, was ineppropriaite because
its mearning was too broad: several propogals were made (”Prohibitionsﬁg
"Prohibitions and licences requiremen@s?é "Prohibitions and permig-
sions”;‘efoq),,but for the time being no final decision wes tekeén.

In introducing the draft, Professor Haskow drew zttention
to the fact that it contained two varisnte: varlant 1 zimed at achiev—
ing a solution of the various questlong connected with prohlb;tlono
and licences requirements partly by meauns of uniform rules of & sube
stantial character, partly by mesns of conflict of l@WS“ruléS, wheréf o
as verient 2 only consisted of some basic conflicts ruleso The Group
unanimously held that, notwithstending the greater dlfflcultles which
it presented, the First spproach should be preferred and it therefore
decided to concentrate its attention on variznt 1.

It then procéeded to an ezhau%tlve discussion of the in-
dividual thlcleg of the driit, A ;nm;;,:t_;_;fmﬂﬂﬂ‘

ﬂuth respect to “rtlole a, paragraph 1, some members ques-
tioned the.precise mesning of the words “genersl accessible provisions
of law". The explanation given in:this respect by Professor Maskow was -
that by'such a formula it should be made clear that for the purpose of
the present rules only those provisions of law should be taken into
consideration, of which both parties can, with the use of ordinary dili-
gence;'obﬁain knowledge before entering into the cotract, whereas pro-
visions te¢ which no sufflclent publicity has been given or which by
their verJ nature are intended to be known snd applied only within a
partlculor branch of the publlc administration, are to:bhe excluded
from the outset Tt was. furthermore discussed whether the rule under: «-
con31deratlon 1ntended to refer to all kinds of mandstory provisions
of the respectlve national SJstem or whether a distinction should he
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drmwn between pvov181onu of a public law nature and those of & u%elj
prlvate 1aw oharacter, Inaee&, at least wccor01nﬁ to Some of the mem—"
bers of the Group, the 1ncla ion of the latter also could ‘give ralse'a
to con51d“7able dlfflcuitles in practlce, Since they mlght very often
be based on very dlfferent policy consl&eratlons. Or the other hand,

it was nevertheless p01nﬁed ou% thct %he smme argument could very Nell _
be addueed clgo wlth réspect to “the publlc law provisions, and that’ 1n -
any event it would oppe;r simost 1mp0551b1e %a find e clear d1v1d1ng

llne between the two cgtegorles.,'

ig to .parsgroph 2, some ﬂembers of the Group insisted on.
the necessity of referring alse to. the:cases where, according to the
law of the respective State; the icontraciual. temms contrary $o the
prohibition (e.gn %o st1pu1w+e & price higher then X) not only are
null and v01d ‘but are Jlso auuomatlcmlly'replucea by terms which
are in conformlty with the lam (e,g. a price of the emount X '+ 1s e
replaced by tne price. o? the amounu X\g After all, it nasiﬂ“gued ‘
51nce'auch an “Lt0m<flc amendment of the 1ﬁvolld ‘séntractual terms is
the necessary conse”uence of the appllcdrlon of the respeotlve ngilonal
law, the present rules COula hprdly seek to geparaie the’ %wo cspectsa
This view was opposed in purtloular by Profepsor Wuskow, who “emlnded
the other membeWb of the Groun that the guthors of {he drof% had deli-~
beratelJ omltted any expllclt reference to the Qbove—mentloned cases,"
as they felt that lt mos one thlng to provlde that because of a pro-
hlblﬁlon ex1st1ng in one of the notlonal laws relailng in some way to
an 1nte“n tional contract,_such a contract or one or’ ‘more of its’ 1nd1n:
vidual terms should be held null and Yoidy And” qulte another thing to Al
mit that the partles are in addltlon obllged 5" ‘uphold their contractuel
relatlonshlp in terms dlfferent from those orlplnully stlpulated o=
tween thent if the natlonal l@w in cuestlon rezlily provided for en auto-
matic amendment of the 1nvalld contractuul termu, it seemed tc be more
approprlate to ledvelt t0 the nartles to de01de whether to renegotlate
their contract accordlngly or to free themselves from thelr orlglnal ‘
engagementq ' ' ' '

S s tOf'rﬁlole bl 1t was first of all declded to change 1%8 S
title from "Hullity? $6 "Prohibitions" {end,: accordingly, the title of .
the following /rticle c from ”Inefflolencyﬁngntp:ﬂ?arm;SSlQpS”), It -
wag: FPurthermore “sugkested to use in:lett. &) the concept of "place of ...
pusiness” instesd efrthat. of “domiecille" and Lo rsdraﬁtathemlastgpart
of lett, b): in the Ffollpwing way: "providsd, that with this. law the con-.
tract has g significant:connection'™, so ss $o bring it -in line with
the formuld adopted. by the-new.FEC Conventlon on. tbe Iaw dnpllcﬂble to..
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contractual obligations of 1980 (irticle 7). Still with respect fo thé™ = -
provision contained in lett, o) (and the corresponding provision con— "
tained in Ariicle ¢ lett. a)) the question was raised whether it should
not he made clear that a pdrty with more than one place of business
may not rely on any prohibition or perm1381on Ieculrement, if one of
his p}dces of business is situated in & State where such = prohibition
or permissian,reduirément Goes not exist. The majority of the Group’
favoured the inclusion of such a2 provision, notwithstending the fears
expressed by some members that it could in practice induce the parties ' -
to establish their places of business with the sole purpose of escaping
rom the application of mandatory provisions which States normally ime
pose for the protection of legitimate interests,.

- With respect to ,rtlcle ¢,y the Group first discussed the
question of the precise moment from whick the eontract shall be con—
sidered to be effective, once the permission has been granted. Was it
the moment of the oonciusion of the contract or that of the permis~- ’
sion? Professon Merkow explained that the draft had adopted the second
solution, in view of the fact that in practice the problem mainly
arises in conneotlan with contrrcts for the supply or construction of
large industrisl plant or mechlneﬁy, where it is gquite normel that -
several months will pass between the t1me of their conclusion and that
of the granting of the requlreu permlSSIan In this respect however
other members of the Group pointed out that” ‘not only the parties in - -
their contract, but the State authorlty itself may, when granting the i
permissioﬁ, brovide otherwise. It was therefore decided to add 2t the.
end of paragraph 2 the follow1ng words: "unless otherwise agreed be-
tween_the parties or snother date ig 1ndlca¢ed in the permission”,
fnother point which was reiged conoerned the relatlonshlp between
the rule lzid down in paragraph 2 and the provisidns conitained in theii.
following paragraphs of Article ¢, Indeed, while’ paragraph 2 gtates
that a. contract for which the permission has not yet been granted is
$o be considered 1neffeot1ve, there cre, according to the following
peragraphs, a number of obligetions which arise immediately after the .
conclusion of the contract and which legally bind the. parties irrespec-—
tive of whethér :at a later stage the permission will be granted or .
not. The Group acknoqledged %hat there dis only an apparent contradic—
tion between the two sets of rules, since it is a well known principle
that a contract subject to conditions produces come prelzmlnary effects
even before the condition is satisfied (see, e.ge, frticles 1356 and
1358 of the Italizn Codice civile; the German "doctrine” and ogse—law _
speaks of “schwebende Unwirksamkeit” of the. Contract). Lt Was however '_
felt to be zdviseble to insert in the Articie a new prov1szon which |
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should meke it cleer that the renersl principle leid down in paragraph 2
doeg’ not affect the wva alidity of the provisions. oontclned in pe .
et_sed. [s to prrag ;aph 4, the Group decided to reblace the WOY d ”Lméh
mediately” by the words tei thout ﬂnéue delay“ and to specify, at ler%t
in the expls HJtNLJ report, that, while the arty under CﬂnqldeTEtIOH is

obliged to eyhgust ull tne chll ble ﬁdmlrlﬂtr:tlve remedies against
the possible refusal of permission, he is not bound to sppeal to the
courts, The Group hvd then to establish the ﬁerlod of tlme ther” hich,
in the zbsence of & SDeClil provigion contained in the hontrrct thﬁ
othex pﬂrtv mey withdraw Ffrom the contract, if the permission has_stlll

to be given, While some of the members fzvoured = reletively short ftime-

limit (e.gs. six months), in order to induce the competent 3tate authori-
ties to teke their decision without undue deélzy,cthe:rs were of the
opinion that it woulc have been more rezlistic: tc foresgee & longer
period of time (e.g. one yesr), in particulsr when congidering ‘the ex-
treme complexity of certsin kinds of internstional transactions and -
the importance, both from =n economic end = oolitical viewpoint which
they mey present for those States which do not alwsys dispose of e
sufficiently well ecuipped public administration. The Group decided to
zdopt the First propogsl, but to put the figure-of six months hetween
squere brackets, snd to postpone the finel decision until the necessz~
ry information had been obtalned by competent bodles or instituiions,
such zs the Internetions!l Chember of Commerce. Finelly, 2s to para-
graph 7, the provigion thereiﬁ-laid dorm wag cohsidered to be super—
fluous, end it wre therefore decided to delete it o

- Tirning to frticle d, the Group first decicded 1o deleie
letts b) of parcgraph 1 and to redraft lett, =) in the following woy:
"ens their observance is ircomprtible with the public policy (“ordre
public“) of the forum®™, With respect 1o paregroph 2 Professor Maskow
pointed out thig provision wes intended to - cover the cases of inter—
netional Conventions or /zreements {such azs the Brotion-Wood Agree=
ment or G MTY, which, instead of themselves vproviding prohibitions -op
permission reruirements, suthorise the national legisleiors to enact
them, if and in so far as they consider it necegs: Ty to do so for the.
protection:of their own interests. The Croup erpressed its sgreement
with such o provision, provided that it should underno circumstances
be invoked in prictice so ds it enforce other instirwrents (such as the
Code on the Transfer of “Pechnology or the (ode on Restrictive Trode
Prectices) vhich, though worked out &t intermation»l level, wcannot be'
congidered to be 1egwllv binding on the sing 1e Stetes. T '
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;8 to frticle e, the Group unenimously expressed its preferen-
ce for the second of the two ¢liernetive vwersions foreseen in the draft,
since it represented a2 significant effort to avoid slso in this vespect

according to létﬁ, z) 2nd ledt. b), it should_bé decided whether or not -
the contract Shail be uphold without the invalid of iheffthiﬁe'feIm,

it was felt that g,more objective tert should be edepted: the Group'
therefore decided %o replace the Finel words "eae if it con be sssumed
that the parties would have concluded ths contrect elso without this
term" by the words "if,; giving due considerstion %o ell circumstences

of the cesge, it is re-sonable to uphold the contract zlso without this
Term',

With respect o trticle 4, the Oroup decided on its deletion,
gince it felt *that the provision contained therein referred tn 2 czse of
fraud snd would therefore be nothing more thar o duplicetion of the cor-
responding rule, #lthough of & genersl character, alresdy conteined in
Section I of Chepter ITT of the Code, '

5« — The second item on the sgends concerned the coordination of
the work to be ecarrvied out by the various members of the Grous with
respect to the next two chapiers of the Code, l.e. that on performance
end that on non=performence of international contracts in generzl.

In introducing the discussion the Chairmen first of all wel-
comed Professor K&TZ, Co—-director of the Max-Planck-Institut of Hemburg,
who had announced his intention to join the Group -nd $o cooperzte with -
the other members in their future work on perfomence »nd non-performance,
end who wes therefore invited to attend this part of the meeting. He then
briefly recglled the decislons which hadclrerdy been tzken with respect
to thig item on the sgends 21 the 18t neeting of the Group in Copen~
hzgen in 1980: that the »roblem relating to non-performonce should ag
far 28 possible be des 1t with in close connection with these concerning
performence; thst, in view of the fect thet the future Code is intended
to provide a2 sort of model regulation for internztilonsl commercizl con-
trects, its provisions should z2lso in this respect be based on current
trade pratdtice rg reflected in internstionzl conventions or in instru-.
ments of & purely private character such s genersl condiitions or stendsrd
forms of contrect, réther thin on the principles ftradiiionslily sdopnted by
the various nationzl laws; =nd thet in order %o provide all the men-
bers of“the Yroup with the necessary meterials the Secretarist of UNIDROLT
should ag soon es possible prepare's collection of the most relewent inters
nztional conventions :#nd contractuzl forms deazling with the topics under
considerstion. fs fer as this last recommendetion is concerned, the Secre-
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tariat of UNIDROIT, had - lrecdy prepered, although for techniczl reasons
only in & limited number of copies, = collection of materizls, which con-
teined some 40 internetiocnal conventions snd uniform lews, ss well as
general conditions :nd stendard forms of contrect relating to interna-
tionsl contracte in generrl and to the werious kinds of conir-cts of
sele, including contracts for the supply <nd congtruction of lezrge in-
dustrial plent snd mechinery. In sddition, in order to froilitste the
znzlysis of the contents of each of the collected legislstive :nd coni-
trectual instruments and to pemmit, eg for as possible, en immediate
comperison betveen the provisions contained therein veleting to the
gifferent aspects of the generel problems of performence and non-per-
formence of the type of contracts concerned, the Secretariet hed elso
prep:.red synoptic:1l tebles of these provisions {(UKTDROIT 1980 - Study L
~ Toce 19). In thenking the Secreterist of UNIDROIT for these initia—
tives, the other members of the Group expressed their conriction thet
both the collected meteriels esnd the gynopticzl tables would prove to

he of gre:t assistence in theiy future worka

A8 4o the distribution of the future work smong the verious
members of the Group, it wes decided io proceed in the following way:
Professor Fontaine end Professor Eajski should prepare the draft rules
on performance of international contracts, Professor Meskow those on
the specific cuestion of adaptation of contracts,; wheress Professors
Drobnig, thz, Lendo and Tallon would form & separate tesm entrusted
with the preparatory studies and the eleboration of a first draft of
the chapter on non-nerformence of internsiional contracts. The dreft
rules on perfommence and on adeptztion would be treusmitted to the
Secretariat of UNIDROIT =t the beginning of 1082; by the seme date the
four nenbers entrusted with the topic of non-performance would be expected
to submit the results of their preliminary studies, so es to enzble the
sther members of the CGroup to tzke & final decision as to the precise
scheme to be ~dopied in the eleboration of the uniform rules.

Before closing the sescion the Chaimmean erpressed to all
members of the Group the deep spprecistion of UNIDROIT for their willing-
ness to cooperste with it in such = substential manner, and announced
thet the report of the present session as well 2s the revised dr:fts on
the substontisl velidity and the prohibitions =nd licences recuirements
of intemstionsl contrrots would be trensmitted as soon as possible to
the members of the Steering Commitiee with & recuest for cbservetlons.
Tt wee 2lso intended to convene within the first half of nert yesr the
enlarged Study Group for its secound meeting, which would be devoted to
the final eramination of the first three Chepters of the Code so far
eleborated, ie.e. those on formetion, interpretefion end validity of 11—
ternational contraets in genevzsl.





