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, 1. . The third session of UNIDROIT's Study- Group on the warehousing -
contract was held in:Reme at the headquarters ¢f the Institute from 19 to-
21 October 1981 under the chairmanship of Profesgor Kurt GROEFORS (Sweden),
member of the Governing Council <f UNIDROIT. :

2. The session was opened at 10.15 a.m. by the President of UNIDROIT,
Mr. Mario MATTEUCCI, whe extendad a warm welcome to the participants, a list

of whom is veproduced in ANNEX I hersto.

3. The Group adopted the agenda set out in ANNEX II.

Item 2 on. the agenda - 'Consideration of the preliminary draft Convention

‘ on the liability of internatiocmal terminal operators
(Study XLIV - Doc. 8) in. the light of the observations
of Govermments and international Organisations - - -
(Study XLIV - Doc. .9, Adds.:l and 2 and Doc. 10}

ol The Chairman recalled that at its 58th gession, hzld in Rome in
September 1975, the Governing Council of the Institute had instructed the.
Secretariat to transmit to States and to the interested international Organi- -
sations the preliminary draft Convention on the liability of -international
terminal operators which had been prepaved by the Group at its first two
‘sessions. The ‘Secretariat had received observaticons from 15 Governments and
from four international Organisations which had, with few exceptions, shown
considerable intsrest in the draft Convention. The Chairman propesed that
the Group undertake a detailed examination of the observations made on the
various articles of the draft(1} put he suggested that before this it might be
useful to proceed to a short. general debate which would indicate any develop-
ments which had taksn place since the second session of the Group, held as
long ago as--January 19879,

5. In the course of this discussion it was stated that the CMI had .
already decided to elaborate standard conditions governing operations per-
formed by international terminal operators (hereafter referred to as "ITOs')
on the understanding that such conditions would be fally compatible with the
provisions of the draft Convention, which should "itself concentrate on the
most important matters and not deal with points of detail. Misgivings had,
At was true, been expressed Iln some quarters at the Assembly of the CMI, but
generally speaking the view had prevailed that the preparation of standard

(1) For .the revised version of the draft adopted by the Group at the end
of the session, see ANNEX III.



conditions was worthwhile and that work should begin after the Study Group had
censidered the observations o ~f Governments and internaticmal Organisations on
the draft Convention veceived by the Secretariat of UNIDROIT. The Group was
informed that IAPH alsc was in principle in favour of filling in the gaps in
the regulation of intermational transport operaticns with which the draft was
concerned. It would be prepared to follow the work on the elaboration of
:standard-conditigns to be undertaken by the CMI and others although it had to
be admitted that strong hesitations had been expressed within IAPH, especially
by stevedoring companies, vregarding any form of interference in their acti-
vities.

6. It was stressed by some members of the Group that work on the draft
Convention.-should not ke suspended pendlng the elaborat*on of general conditions,
and one member in partlcular warnbd agaant leav1ng too much tc such conditions.
He. feared that the tendenvy in some States for ceurts teo exercise an ever-
increasing control over general- condltlons cculd lead to some of their provi-
sions at least being keld 1nvalld whlch would not be the casge with rules con-
tmlned in an international Conventi on, whether or not of mandatory application,
For this reascn he favoured enlarg;ng the eontent of the future Convention which

would, inladditiogs-bwing about a- greater degres of uniformity.

7.. On the questlon of the need Forj -and- du31rdblllty of, a° Conventlon
deallng with the liability of ITOs..the Group was informed that FIATA still
viewed the initiative with a considerable degree of scepticism:. In its opinion,
the operaticns of the ITO.were to be seen principally in’ the.context of
multimedal transport. In this.comnection the representative. of FIATA suggested
that a number of difficulties arose -from a compariseon of the provisicns of the
draft ITO Conventdon with those of the United Hations Convention on Interna-

J
tional Multimodal Transport of Goods of ‘May 1930 (herecafter referred toc as
“the Geneva Convention of 19807), a Convention which .was itself unacceptable
until such time as the Hamburg Rules entered into force. In particular, two
problems were of concern to FIATA. The first of these was how the ITC could
distinguish hetween those cases where he-was acting.as.an 1T0 and those where

he was performing opevatiens simply as 2 warehousemeri. i The second related to
-theissuance of a document by the ITO. FEither he would himself be a combined
transport -operator in which case he would issue. a combined transport dodument
which could be in oppositioniwith the warehcusing document or else he would
simply be a link in the transport chain and it was difficult to see how he
could have a right of retention over goods which he must deliver -on presentation
of a combined transport decuments. o e



8.  The representative of OCTI anncunced that -the attitude of his
Organisation to the draft ITO Convention was by and large positive although
it was true ‘that its provisions were of less velevance to carriage by rail
than perhaps to other modes of transport as goods wers never subject to
safekeeping by = person other than the railway during carriage by rail.
- It did however seel worthwhile +to attempt’ to unify naticnal law in connection
with the safekeeping of gocds before and after transpert operations. As to
the specific points raised by the representative of FIATA, he pointed out in
the first place that the pessibility of thepe being move than one document
already existed for when a combined transport operation included carriage
" by rail there would, in additiom to the combined transport document itself,
also be ‘a railway consignment note. As to the right of retention this likewise
alveady existed in many coumtries, and was not therefore a novelty intro-
duced by the draft Convention. o

S. The representative of IRU stated that the draft Convention was
of limited interest to his Organisation but its Legal Committee favoured the
preparation of such an instrument so as to acheive the result that a road carrier
who had delivered goods'in transit for safekeeping “to a third party and who
might be liable under Article 12 of the CMR Convention, would find himself
under a liability regime no move severe than that of the third party respon-
sible for the safekseping of the goods, He recalled however that, as was tFe
case with FIATA, ‘the intevests of somé members of IRU were conflicting and
that there was 2 feeling that the future Convention would be of interest
prifcipally to shipowners. C ' P :

10, With one exception, the members of the Group reaffirmed thelr view
that it would be worthwhile to proceed with the preparation of a Convention

- in this fisld. The dissenting member stated that consultations conducted by

" the authorities in her country had led them not so much to oppose the working
out of -a Convention on the liability of ITOs as to question the neéed for such
an instrument. - In the First place it seemed that national laws were so dispa-
rate in this field as to raise doubts as to the practicablility of a Convention
and it appeared from the consultations that the proposed Convention would pro-
bably be of assistance primarily to small customers as larger enterpfiSés

- generally speaking concluded satisfactory arvangements with the terminals.’
Fears had also been voiced' that the désignation of authorised ITOs might confer
- some special seal of approval on certain cperators which would not be commen-
surate with the responsibilities shouldered by them. Some concern had in ad-
dition been expressed with regard to the suggested distinction betweén ‘inter-
national and domestic opevations, while there was a widespread belief -that the
név division of risk which would be created by the Convention would be less
economic from the insurance a2ngle. In conclusion therefore, her preference
would lie in the direction of harmonised guidelines cr standard conditions



to be applied on a voluntary basis but she could support continuance of
¢iscussions on the preparation of a Convention pro#ided the possihility
contained in Article 17 of voluntary as opposed to mandatory application
of the Convention wag left open.

11, Flnglly9 & representatlve of the insurance interests stat
that while the insurance 1ndustry shared “the fear that the 1wplementatloq
of the draft Convention might iead to an increase in the cost of premiums, the
matter called for further study and was most certainly of interest to insurers.

12, On a proposal by the Chairman, thu GCroup then turned its 3tteptlow
to the draft articles prepared by it at its second %e5810n and in view of the
fundamental importance attached to Article 17 it was agweﬂd to begin w1th that
provision.

'
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Article 17 (now Articls

13. The Group noted that the cbservations of Governments in connection
with this article mirrored to.a certain extent the dlfferences,of opinion:which
had emerged aﬂonb its membefs at 1ts previcus sessions. On the one hand;,the
view was expr essea that Article 17 should be deleted., It was recalled in par-
tieular tha% the purpose of the future Comvention was to cover those gaps in
the transport chain left by the existing in bwnacﬂon 1 Conventions relating to
carfiage of goods. All of those Conventions were manyatory in character and
could be distinguished easily from those concerned with the international sale

- of goods where there was not the same difference between the roles of seller
and buyer which were indeed interchangeakls. If it were borme in mind that
most damage during international transport operations occurred while the goods
were in the hands of an intermediary it wouli seem even stranger to allow. for
~the Convention under preparation by the Gr oup to be of a non-mandatory chavactex.
The ever-greater Sﬂeglullsatlnn in the safekeeping and handling of goods meant
that there was often no choice for a customer between competing ITGs  in the
same port s¢ that it was necessary to ensure that at least the most imporitant
provisions of the future Conventicn would be of mandatory application in order
to protect the currler g right of rncourse against the ITO and to allow a claim
_on the cargo side against the 170 hy the customer. Finally, as fo the. apyumept
‘that Governmments would be reluctant to. impose rules on operators concerned with
the. provision of anciliary services in relation to the international transport
of goods, it was suggested that States were at present preoccuppied with the pro-
‘tection of their transport and trade ipdustries and that if a choice had to be
“made they would move U“obablv apt in favour of the interests of the latier than
of those of operators actjjy as.*pturmed1arleu.



14. . On the other hand, it was argued that a Convention without.a pro-
vision similar to Articls 17 would stand little chance of success, with the
result that there would be no unification at all, as opposed to the limited
amount offered by the Converntion in its present form which, it was furthermore
claimed, was not s¢ restricted as might appear. On the one hand, States which
wished to make the future Convention fully mandatory would not avail themselves
of the reservation clause contained in Article 17, while if a State did ratify
subjéet to that reservation clause, then those operators who chose voluntarily
to -submit themselves to the rules of the Convention would be bound by 21l its
provigsions and would, in accerdance with Article 11, he unable to derogate from
“théem ekcept by increasing thelr responsibilities. In the opinion of the parti-
cipants supporting the retention of Artiele 17, the draft Convention could best
be deseribed as semi-mandatory as it went far beyond the modest aim of providing
‘harmonised guidelines. They further emphasized the fact that insistence on a
fully mandatory Convention would, apart from giving rise to what might prove
to be the insurmeuntable opposition of the operators concerned, ereate technical
difficulties im that it would be necessary to delimit much more precisely the
scope of applieation of the draft.which in some respects might not be possible.
Finally, they recalled the ultimate suecess of the TCH draft,; which had started
life &s a draft Convention of semi-mandatory avpiication and which was now
the basis of almest all the most important combined transport: general conditions.

“15. The partisans of Article 17 admitted however that in its present form
the article was open to, and had inded been the subject of, serious criticism.
The two main cbjections were., on the one hand, that it intreduced a form of
State licensing and administrative contrel into an area hitherto relatively
untrammelled by such restrictions and on the other that operators in States
which adcopted the Article 17 system would, if they applied the provisions of the
Conventicn, Ire entitled to receive the special seal of approval of "authorised
ITO" while ne such badge would distinguish ITOs in those States which applled
the Convention on 2 mandatory basis.

16, It was suggested that some of the objections to the system contem-
plated by Article 17 were based on misunderstandings but it was recognised
that it would be necessary to dispel the fezars raissd by any idea of state
avthorisaticn and in consequence it was decided to-delete paragraphs 3 and
4 of Article 17 containing references to the special logotype which cnly
authorised ITOs might use. Paragraph 1 of Article 17 was then substantially
‘modified in the sense that the State will “guarantes effect to the rules on

the 1liability of international terminal operators contained in this Cenvention
only:in respect:of those operators who expressly or impliedly uhdertake to
. apply those rules®, ‘ S N e



7. The intention of the Group in adouting this new formula was
primarily to¢ indicate that the intervention of the State takes place at the
judicial level and that its obligation is in effect to ensure that courts will
apply the future Convention to those ITOs who voluntarily undertake to aceept
its provisions. There was lengthy discussion within the Group before the
Formula Yexpressly or impliedly? was adopted. In this connection, it was
pointed out that an operator’'s actually calling himself an "ITOV would perhaps
be the most common case of his expressliy undertaking to apply the provisions
of the Convention but there could be other situations, as for example where
the operator’s general conditions made 2 specific reference to the Convention
or where the parties agreed in the course of business dealings that the Con-
vention should apply. If, however, an ITO who had regularly applied the pro-
visicns of the Convention were to decide from ome day to the next not to do so
and failed tc inform his customers thereof then, in the opinion of some members
of the Greup, he would remain bound to apply the provisions of the Convention as
his original undertaking to do sc could be interoretéd. as continuing on an
implied basis -until notice tc the contrary was. given to those concerned. It
was admitted that thers might be a few cases where it would not be.dlear
whether the operator had accepted the. status of ITO under the Convention but
this was inherent in a system which rejected the concept of state authorisation.
What was above all: important was to ensure that an operator who undertoock te
apply the rules of the Convention would in 211 caseg be bound by them and that
if hepurported to do so without performing the obligations incumbent upon him
he would be treated by the courts -as having actually assumad that undertaking
with all the consequences involved therein.

18.  As regards paragraph 2 of Article 17, it was agreed to leave States
which avail themselves of the reservation elause the faculty of recognising
eperators who apply the rules of the Convention as “Intermational Teérminal
Operators {ITOg)" without imposing an obligation on them, as did the Fformer
text of the provision. '

CArticle 1

15. The Group noted that z number of proposals had been made by Govern-
ments and by internmationzl Organisations for the purposc of clarifying the
definition of Yinternational terminal operator (1T0}'. In the first place it
was -suggested that nétwithstanding the presence of Article 13 (now Article 14},
It was not sufficiently clear that an IT0 who was acting 2s.a carrier should not
be able te:invcke the previsions of the ITO Conventicn as opposed to those of
the relevant international transport Convention ov of the applicable national
law in an attempt to avail himself of the less severe liability regime which
might be contained in the draft Cenvention. In these circumstances it was
agreed to moedify the heginning of the definiticn to vead:"'International ter-—
minal operatcr (IT0)Y means any person acting in a capacity other than that of
a carrier’,

-



20. . The Group reiected a suggestion that the future Convention
should also apply to gratuitous safekeeping of goods. It was pecalled in
particular that payment would often not be required while goods were undergoing
customs or sanitary controls in government - ovned. warehouges. It was.however
decided to replace the word "payment’ by “remuneration’ so as to avoid giving
the impression that the future Convention would apply only if the customer
paid a sum of money for the services rendeved by the ITO.

2i. In view of the amendment of the provision referred to at the end of
paragraph 19 of this report, the Sroup did not conaider it either necessary or
advisable to delete the word "during" in the phrase "before, during, or after
international carriage’. Some doubts were however expressed as to whether
the words  dindicated sufficiently clearly the intention of the drafters which
was to distinguish, on the ome hand, international from purely domestic ope-
raticns and, on the other, safekeeping of gools as 2 link in the transport
chain from long~term warchcusing strictc sensu, which it was not intended to
cover. The objection was in.particular raised +that goods might be sto“ed in
a terminal without it being known ab initio what was their destination.
At what time therefore should the operator’s, 1iability cease to be that of &
simple warchouseman and become that of an ITO ? One member suggested that
what was vital in individual cases was the knowledge of the ITO for otherwise
he would not kmow whether he had to take out insurance to cover his liability

under the Convention. He wroposed replacing the expression "before, during or
after international carviage” by the words “im connection with international
carriage’ and adding 2 second sentence to the following effect: "The contract

cf. safekeeping is decmed to be connected with International carriage if, at
the time when the contract was enteraed 1ntoj the ITC knew or ought to have
known that the safekeeping was to take place before, during or after. inter-
naticnal. carriage”.

22. The majority of the members of the Group were however of the opinicn
that i1t could be extremely difficult in practice 1o prove knowledge in such
cases and the proposal was withdrawn. & second possibility cepsidered by it
was the deletion of the werds “or by actually taking in charge such goods™ and
the intreduction of a OfcviSion thﬁthc effect that the operatcr would be an
ITG for the purposes of the future COannthﬂ only in those cases where a special
acreembnt was coacluded to that effect. This suggestion was likewiée rejected,
the view belng taken that it would ueprlve the Conventicn of nuch of its
m“ortance by rbmoV1ng From its scope of appllcgtlon one of the commoneat
51tuat10ns in practlcc. ‘ '



23, A number of members of the Group indeed believed that the pro-
- stocd. FPew difficulties
charge by the ITO after
plck-up and delivery oper

o
t

vhﬂmzmmgﬁ@mﬁhlvs%duna satisfactory as

would be encountered where the goods were taken

'ﬁlnternatlonal carriage and in those cases whers o

ratlons intervene between the arvival of goods. for exawple at an airport,

and their r reaching a terminal a short distance away, there zesmed tc he no

chbiection to regarding the Conventlon as applicable sven though the pick-up

and delivery operaticns, for which the ITO might himself bhe prepared to zccept
liability9 did not themselves constitute international carriage. Horeover,

in many caées the guestion of whether a transport was or was not international

could be determined by reference tc the underlying carviage documents or to the

insffuéfioné given to the ITO by the person from whom he réceived the goods.

In addition, it was noted that the words at the end of the provision “with a

wview to their being handed over to any person entitled to take delivery of them”
lveady carried the 'mﬁlication that the ITO would e aware to scme degres at

least of the original 1ntentlon of the persgon from whom he received the goods.

The future Convention would mo”eover apply where,fer example, goods which it

had originally been intended to send abroad qufFQrLu damage in the terminal

t
3

prior to their being sold domestically.

24, The Group noted a proposal to include the word "prior™ before
“apréement” s8¢ as to aveid the suggestion that actual taking in charge did not
ecnstitute an agreement. There was however a general feeling that this was
a question of theoretical vather than practical importance and it was decided
not to adopt the proposal. Similarly, the Group reiected a proposal consi-
derably to expand the provisiecn containing the definition of the ITC so as to
state specifically that it applied to cases dedlt with in Article 2, paragraph 2
which provision, in the opinion ¢f the member of the Group putting forward
the proposal, was concerned more with substantive scope of application than
with the period of liahility which was dealt with in Article 2, paragraph L.

25, - In these C:chumotanc‘,s3 the Group decided to retain the ekiqting
deflnltlon of ITO as paragraph 1 of &ﬂticle i SUvﬂ“ot only to th@ addition
-referved to above In pavagrazh 13 of this. repert, and to thv.gugstltutlon of
.- the word ””emuncrﬂtlun Tor “paymentﬁ. The view was however édvaﬁééd”by one
member of the Groun that if it were finally de01 led to Ed”Dt-a fully mandétory
Conventiocn, that is to say one Cﬁﬂtaljl‘g Article 11 (now Article 12) but no
Article.17 (now Article 18) then it mlght‘be_W1se to censider attempting o
delimit more strictly the scope of application of the Convention and possibly
to restrict it to operations related to carriage Ly certain modes of transport
only. The Group was unable to agree *to the construetion put upon Avrticle 6
{now Article 7) of the draft Convention that in adopting the limitation amount



B specified in Article~18, paragraph 1 of the Geneva Cunvention®of 1980 (sez
below, paragraph 47 of this report), it had alveady impliedly sxcluded
termindl operations’ in vespect of those casas referred to in Article 18,
paragraph 3 of the Cemeva Convention, that is to say where the international
multimodal transport does not, accordlng to the contract, include carriape
of goods be sea or by inland waterway. ' '

26. In comnection with pavagraph 2 of Article 1, ¢ne member cf the
Group in particular drew attention to the fact’that the word “customer”
was used on only a very few occasions in the draft Convention and he proposed
" the deletibn of the definition of the term on the ground that it was super-
fluous. It Was however recalled that the definition of "customer™ approved
at the second session of the Group had the advantage of making a refepence to
the contrabt con c_‘Lu.de:\f1 with the ITO, which was not mentiomed in APtlvlC i,
paragraph 1.” Scme members. therefore, preferved ‘to retain a definition of
the term “customer™; sven if it weve not strictiy necessary and although the
situation differed from that regarding the definitions of ”shlpper’ ‘i the
Hamburg Rules and “consigner” in the Geneva Convention of 1980, both 'of which
imposed liability in connection with dangerous goods. ‘However a number of
members of the Group prressed digsatisfaction with the extremely complicated
definition in Article 1 which was taken over from the corresponding definitions
of "shipper” in the Hamburg Rules and of “consigmor” in the Geneva Convention
of 1880 and it was accordingly decided to adopt a shorter formula to the effect
‘that: " "customer” means the other party to the contract conelided by the ITOV,

27. The Group adopted a new definition of “‘goods”, which follows the
simplified formula of Article 1, paragraph 7 of ‘thé Geneva Convention ¢f 1980
rather than that to be found in Article 1, pavagraph 5 of the Hamburg Rules.

28.  With vegard to the definition of “international carriage™ ths Group
rejected a proposal that it be amended to mean “any carriage under a tontract
according to which the goods must cross ‘at’least one’ frontier” which ‘would have
had the effect of extending the scops of appliication of the future Convention
to cover cases where goods crossed and recrosscd @ national frontier in the
‘course of their carviige from a place of deearture to a place of destinaticn
in the s&@me State. The Group did however consider that the Convention should
‘apply in cases where the goods were to be transported internationally under a
series of natlonal contracts of carriage and it was consequently decided to
delete the words “according to the contract of cavrridge’”

29. Finally in conmection with Artiels 1, the Croup noted that a proposal
had been made to introduce a definition of “te minal”.”which term was usad
twice in Article 4 (now Article 5). It was however generally felt that it would
be preferable, rather than to introduce ancther definition which would almost
certainly be extremely difficult to draft, te find a substitute formula for the

word "terminal” in Article 4.



30. . In this context it was recalled that some States had drawn attentien
to the lack of a prevision regarding the teppitorial scope of @lelcatﬂon of
the draft Convention and consequently the Committee adopted as a neW'Artlclﬂ 2
the -following provision: "This Convention shall apply whenever the cDopatlons
for which the ITC is responsible under Avticle 9 (2)

are performed on ‘the
territory of a Contracting stater.(3)

Article 2 {now Article 3)

31, The principal point raised in connection with this article rolated
to the possibie deletion of paragraph 2. In the opinion of somufpartlclpants it
was extremely difficult to delimit the pre01“ scope of the operations addi-
tional to safekeeping which the ITO might undertake to perform or whose per-
formance, he might undertake to procure and such uncertainty would be even less
acceptable if tha Tuture Convention were to be fully mandatory in character,
in which case it ﬁLﬂht be preferable to leave the ITO's liability in respect
of such services to De;regulafed by hig géneral conditions and by national law.
On the other hand, it was pointed out that in the present cconomic climate the
trend is to reduce the period of safekeeping,tc a minimum so that if the future
Convention weve to apply only to safekeeping its-practical importance could be
smﬁmmh?ﬁmhﬁﬂmdewmImﬁmeiu;ammrhmofmp&-

32, Other participants considered that-paragraph 2 was unneceésary as
in their view the handling cperations mentioned thevein were zlready covered
by the wording of paragraph 1, while yet others were of the opinion that even
if this were the case it might be desirable to add the words "and handling”
after'safekeeping’sc as to make it clear that the ITC is llaLle in vespoct
of such handling operations, With respect to this latter suggestion 1t was
however pointed out that the notlon of taking in charge, while perfectly
compatible with the safekeeping of gocds, did not perhaps fully fit in with
the performance of handling cperations. &

33.:. In these circumstances, the Group agreed to retain Article 2
paragraph 1 unchanged, and paragraph 2 subject to certain amendments. Tn the
first place it was decided tc follow the propesal contained in a numbvr of

governmental observations and to delete the reference to "other 51le§r services”

(2) Formerly fLrticle 2.

)

(3) See below, paragraph 41 of this report, for the amendments to the former
Article 4 which introduced this language and removed all references to the

terminal.



vhich wad saén as ambigucug and confusing. Merasover, in an attempf‘fo meat

the objijectiocon that parvagraph 2 was concerned wiFh the substantive scope of
application of thé Convention whereas paragraph 1 related only t¢ the period

of responsibility, the Group amended the langudge of parvagraph 2 so as to speak
of the ITO's also beirng responsible for the goods ”@ub g the additional- ope-
rations of loading, stovege or discharging'. In the opinion of the Group as

a whole this language would, when vead in conjuction with the new Article B,
paragraph 1, make it quite apparent that the ITO is lisble simply for damage to
or lpss of the goods during the period for which he is respensible for them énder
Article 3 and not for the due performance of his obligations as such. Thus,

for example, if faulty stowage of -goods were to rvesult in damage to

‘goods after they had left the ¢harge of the IT0, he would ndt be liable for
such damage under ‘the Convention, -irrespective of what his position might -

be under the applicable law. Moreover, the introduction of the words "addi-
tional services" as a qualification of "loading., stowage or discharging’ was
seen as meeting the objection of one Government that the draft did not make

it sufficiently clear that it would only apply where there was an obligation of
safekeeping of the goods. These additional services, it was further sfressed
relate simply to the handling of the goods and not to such services as

- checking or distribution.

34, Finally in connection with this article, the Group noted the
‘concern expressed by one of its members as to whether it was sufficiently
clear that purely domestic operations for which the ITO would have been respon~
sible under the former Article 2 had they been international in character
did not £all within the scope of application of the Future Convention. While
concurring fully on the substance of the gquestion. and admitting that the text
- was not perhaps ag clear as it might be on this point, the Group nevertheless con-
“sidered that time 4id not permit it to cmbark upon a redraft of the relevant
provisions. The mwost thzt could be done for the present was therefore to
reflect the correct interpretation,as indicated by tha member whe had raised the
matter,in the explanatory report on the preliminary draft Conveptlongoenﬁlng the
next stage of work at which the necessary smandhents could be made.

icle 3 (now Articls L)
opinion this

It was a farp
an ITC and for no

35. One of the members of the Croup sta that in her’
was the single most important article of the drart Convention.
from uncommon situation for a carrvier to hand owver goods to
document attesting their taking in chargé ©c be issued until some trrge op
_four months latey, if at all, and then with no indies

.of the goods, In her view therefore it was 1mp§rative,thut.the future Conven-

“thOn shoulﬂ provide for issuance - of a document by the ITO. for how else could



a maritime carrier who had duly handed over the goods to a terminal operator
protect hlmself against a claim by his customer .or. a consignee who was not
JPpresent when the goods were handed over to the ITO establish a claim against

“him ? 'Sha proposed therefore that the IT0 be obliged to issue a document in

all cases and not 51ﬁgly at the request of customar, at least in cases where
the gocds had reached theiv destinaticn, and that if the I'TC refused to do so then
there should'be a presemption that he had taken the goods in charge as evidenced

by the customer.

(T

36. Opposition was however voiced +o this su

|\ wq

stion. On the one hand
1vtion. was concerned not

one pafticipant insisted that since the future (onv
with warehousing as such but rather with terminal operations constituting a

link in the transport chain it would be inappropriate for the ITO to issue a
document when there already. existed a combined transport document against

which the'goods would have to be handed over. . Other participants- however were
not opposed to the introduction in principle of an ITO document, provided that
its issue was not obligatory. After all., it was suggested, one of the primary
purposes of making provision for such a document was that it might be an incen-
tive to I%0s. to apply the Convention insofar as it could be of a negetiable
character. As to the suggested sanction in the event of the ITO's failing to
igsue a document on request, a number of members pointed ocut that there must be
some evidence that the goods - had at least been.handed cver to the ITO, beyond a
simple assestion to that effect and it was here, they insisted, that the parzllel
with transport law Conventicns providing for a presumption. that goods had been
received were. in good condition unless the carrisr indicated the contrary,

broke down.

37. In these circumstances, the uLoup 4ecideﬁ that although th e mlght
well be a case for issulng a compulsory warehousing receipt in the context of
long-term warehousing, there did not seem to be such a justification in respect
of terminal operations related to international carviage. . On the question of
the availability of a sanction in the event of the ITO's refusing to issue a
document, it was felt thét-provided that .evidence could be -adduced that the
goods had been handed over; courts would be likely to be sympathetic to claims
by customers. It was therefore decided to retain Article 3 (now Article 4) in
the form agreed by the Group at its second session 38 there seemed to he
littie purpose in considering in detail the contents of a document whose issuance
was not mandatory. '

Article Ut (now Article 5)

~38, ¢ The discussion on this article centred arcund the words in square
brackets. in paragraph 1 -%but a2iso For all other cla ﬂ_:agaihst the customer' .
A number of States and Organisaticns had in v written observations pfopbsed
the deletion of that phrass n affect conferred 2 general lien on the ITO,




It was in pavrticular pointed out-that it would be difficultrfor some States to
accept a right of vetention: which was not restricted to:claims relating tec the
goods actually retained and: that too exflensive 2 ght. of retention wculd
ecnsiderably reduce the value of a negotiable 40Puﬁunt issued under the-new
Article 4, paragraph 4. Possible conflicts were also seen between the ITO's
right of ‘retention and his duty to surrender goods on proéuctlon of a carriage

document.

39, Scme participants however argued in favour of the broad right of
retention conferred by paragraph 1. The general lien was a concept known to
their legal systems and its purpose was clear, namely that of allowing an
operator tc accumuiate claims rather than to require him to.zall for payment
each time goods. pass through his terminal. Moreover, the conferring of 3
general lien on the ITO by the future Convention would have constituted. one of
the principal incentives tc¢ the profession to adopt it as well-as constituting
an' important measure -of unification. '

q0. The Greui noted however that it 4id not seem poss 1ble to reach
agreement on the matter and it decided to delete the words in square Drackets
in paragraph 1. It was however agreed that the future Convention should mnot
be open tc the a contrario interpretation that it 4id not permit a general lien.
It was therefora decided to add a second sentence to paragraph 1 to the effect
that. "nothing in this Conventicn shall affect the walidity under national law
of any contractual arrangements extending the ITC's security in the goods®.

41, - Alrhough some participants suggested that paragraphs 2 and 3 sheuld
be deleted orn the ground that if a sufficisent guarantee were to be forthcoming
ha obliged to relinquish
spect of eariier claims,

_J

for goods actually retained by the IT0, then he would !

them.even though he had not received satisfaction 1o re
not all participants agreed with this interoretation and it was agreead - to
maintain paragraph 2 unchanged. As mentioned above in paragraph 29 of this
report, the Group decided to delets the refervences to the terminal in para-
graphs 3 and .4 and to replace them by languace taken over from the new Article 2,
. that is to say "the pluce where the opevations for which the ITC is responsible
under this Conventiocn are performed’ .

Article 5 {now Article 8)

#2.  The Group decided to accept the propozal made in a number of written
observatlons to delete the reference to llainlky for delay in Article 5 and in
the followmng articles. It was indeed felt by the majority of the Group that
it had been too hasty in taklng'over the vrules governing ll blllty for delay
in the Hamburc Rules and in the Geneva Conventicn of 1280 since, unlike the
Pcarrla?e of goods, the services performed by ITOs are essentially static.



It did not therefore seem appropriate to retain the ruleg governing delay
although it woul@ibe essential S5till to deal with one case, namely that where

it could be assumed that the ITO%s delay in handing over the goods was to ba
attributed to the fact that he no longer had them. In such situationg it

would be necessary to impose a time-limit after which the customer could treat
the goods as lost. In this comnection the Group vetained in sguare bracgets the
period of 60 days wmenticned in the Hamburg Rules as it could see no justifi-
cation in this context for the period of 90 days established in Article 15,
paragraph 3 of the Geneva Ceonvention of 1980,

43, . One part101pupt considered that if the Group were dealing here
with warehousing operations stricte sensu as well as with the safekeeping
of goods;as an integral part of carriage operations, it should be borme in
mind that the problems associated with delay scarcely aver arose in connection
with the former so that to formulate legal rules would Le a theoreticel exercise
bearing no relation to reality. In reply, the Chairman insisted that the
draft Convention was no longer concerned with the simple warehousing of goods
sc that the fears expressed in this regard were groundless.

Hh.  One member of the Croup expressed some hesitation at the decision
to leave liakility for delay tc be determined inm principle by naticnal law.
By so doing,-the Group would expose an ITO who was responsible fer less orv

damage resulting from delay to large claims for consequential Jamage which
would not be Q*“;cct to limitaticn under the bonfﬁnticﬁ, Others members
however replied that such cases could be settlad in the general cenditions of

the operators who could limit thel? liability to the cost of retrieving the

-

cods, failing which they would be liable under paragraph 2 of the new Article 6.
¥ , paragrar

. L5, Opne pavticipant drew attention to the fact that the wording of
pbaragraph 1 was defective in that a reference was made in the last line to

"the occurrence’” which, however9 had not been mentioned before in the pro-

vision and the meaning of which was not readily apparent. It was explained

that this deficiency derived from the fact that the pfovision was modelled on
firticie 5, paragraph 1 Qi_ihe Hamburg Rules but that whereas the latter part

of that provision had been taken over unchanged it had been necessary to modify
the beginning with the result that the First reference to "the occurrence” had
drupped out. In these circumstances the Group proceeded to 2 substantial redraf-
ting of paragraph 1 and in particular amendéd it in fine to vead: ‘to avoid the
occurrence which caused the lose or damage, and its consequences'. The comma
after the-wcrd “damage” was added to make it quite clear that the verb Tavoid®
also goverﬁs the nhrabe "and 1te-consequences’ and the Sroun stressed that
1otw1thstapd1nh the.chauges in wording its intention was to establish a liability
regime exactly the ‘same as those to be found in the Hamburg Rules and in thec
Geneva Convention of 1880. - To this end the Group alsc decided that although
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it was prematﬁre‘to preDére a Preamble to the draft Convention, the Secre-
'tééiat QhOuldthVQrtheT ess indicate that such a FPreamble would‘include'a
pvov181on correspondlna to the basic ppln0L7¢n {d} tb_be found in the Preamble
to the Geneva COQVLﬁLlon to the effect that ‘the liability of the miltimodal
transport oparatpr under this Convention should be based on the principle of
présﬁmed_faﬁlt or neglect'.

ug. The uroup was also oelznd of a ?DODD%81 to delete paragraph 4 of

the article,the content of whlch5 it was suggested, might be dealt with in
general conditioms. It was in particular pointed out in this regard that,
in the absence of a special agreement, the ITO would not be liable for secu-
rities, money or valuables and this presumably would be the case even if he
were gulity of a wilful act or omission or of gross negligence. The Group as
a whole considered that “arag%aph 4 ‘should be maintained but to cover the last-
mentioned objection a_SﬁL61Fla refarnnce iz now made 1nlthe new Artlule 93

' pafagraph 1 to the exclusion of Iiability prov;ded for in the new Article 6,
paragraph 3 (formerlylﬂrticle 5, paragraph %}, .

Article 6§ (now Arthlﬁ 73

47, In addition to deleting the veferenmed to delay in this article, the
Group also amended paragraph 1 so as to introduce the per kilo limitation of
2,75 units of account contained in Article 1%, paragraph 1 of the Géheva Con-
vention of 1980 as oppeosed to the lower limit of 2.5 units which it had ori-
ginally taken over from Article & of the Hamburg Rules. While recognising the
force of some criticisms made in the written obscPvations of States that the
lhﬁtaﬁmymmmﬁtmrtmblmu1ﬁomegcmmxkfg.ﬂmtfm‘tﬁ'mﬂebamgit
could do no move than follow the precedent set by the most recent transport law
Convention in this regard, as in any « event no Final decis ion on the precise
Yimitation umounts would be taken untll the Diplomatic Confercnce, at which it
was hoped that the future instrument would be adopted, had seen the shape and
content of the Convention as a whole. '

- kg,  The Groum also stood by its dec?sio not to inéludc a limitation
per package which could be tustified, and in the opinion of some members even
then with the greatost of dlfflculty5 only iF the scope of application of the
future Comvention were to be limited to terminal operations associated exclu-
siﬁely or partially with carriage of goods by sea. The Group reserved for the
future the questi01‘of whether a limit of llablllLV Der event might not be in~
tféduéed to cover those cases of excessive damage, caused for example by fire
op @xp1031on where a simple limitation by kilogramme might still pesult in a
llm1tatlon +1sura that it would not he possible to insure.



4a, Finally. in connection with this article, the Group rejacted a
proposal to delete paragraph 3 as it was only in the CMR Convention among the
international transport Conventions,and there for very special veasons, that
no possibility exists for the cavrrier tc increase the limits of llubili
1zid down by the Convention. To the argument that paragraph 3 cifccr;vbl‘
deprived the operator of the benefit of the limitation laid down by paragraph 1,
it was replied that reccurse to variations in the limitation amounts was already
a weapon employed in competition by operators in large ports and that it was
far from certain that they would be prepared to forge it.

Article 7 (now Article 8)

50, The Group expressed agreemsnt with the observation of one Government
that as worded this provision seemed to enlarge the scope of the limitation
provisions not only to ron-contractual claims but also to cleims resulting from
acts or omissions absolutely outside the scope of the Cenvention, for instance
to claims for damages resulting from the ITO's failure to perform an undertaken
obligation to arrange for further transportation. In comsequence the words
"loss or damage to the goods covered by the contract for the safekeeping of
goods” have been replaced by the expression "loss of or damage to goods caused
by any act or omission within the scope of the ITO's obligations provided for
in Article 3%. The Group also deleted the reference to delay in delivery in

paragrapk 1.

Article & (now Article 9)

51, As mentioned above in parvagraph 48 of this report, the Srouﬁ
amended the begiming of paragraph 1 so as to cover the case of loss or
damage being the result of the wilful misconduct or gross negligence of the
ITO in the event of theme being no special agreewent in the situation con-
templated by the new Article 6. paragraph .

N 52,  The main discussion however contrel around the presence of the word
Ypersonal’ in square brackets in paragraph 1. In the opinion of some members
this was the last rvemaining incentive to IT0s voiunturlly tc accept the pro-
visions of the prespective Convention. By permitting the esfabllshmc“t_uL
virtually unbreakable limits of liability such a2 formula would facilitate the
calculation of realistic insurance premiume and would at the same timg siate

aexprg:sly what was 1mp11c1t in the corrvesponding provisions of the Hamburg
Rules and of the Geneva Ccnventlon of 1980. Moregver it would halt the
tendency of courts ir some countries to brezk the limits applicable under
international Conventions whenever possibls. There would be ne purpose in
any limitaticn system if the ITO were to be held liable for the wilful mis-
conduct of his servants.



58. Other members of the Sroup considered that the addition of the
word fpersonal’ would bring about a change in the system as conceived by the
Hamburg Rules and by the Geneva Convention of 1980, Tt was not by chance
that it had not beer included in Artiele’ 8, paragraph 1 of the Hamburg Rules
or in Article 21, paragraph 1 of the Genéva Convention where the: intention
had precisely been to lay down breakable limits.  On the other hand however,
 these members of the Gprcup considered that the cdze of theft of goods by a

‘servant would not result in the‘breaéklng of the iimitation, either because
the servant would not be regarded as acting within the scope of his employment
in such a situation, or because the court would only hold the ITC liable if
the fault had been committed by a sufficiently senior official or if there
~ were gross negligence in the organisation of thc terminal.

54, In these circumstances the Group decided by way of ccmpromise to
retain the word personal” in square brackets sc as te permlt full debate
on the matter durwag the next stage of the work. If it were ultimately
decided te¢ include similar language in the final text however, then it was
agreed that 1t would be necessavy to overcome the purely technical diffi-
culties inherent in applying the word "personal' to a company.

Article 9 (mow Article 10)

55, Apart from some minor drafting changes to the French text, the
principal amendment to paraqunh 1 was the deletion of the words "by the
Qstoﬁer” in line 1 in viaw of the more restrictive definition of the term
"customer? adopted in Article 1. paragraph 2 (vﬁe above, pavagraph 26 of this
report). S '

. _56. A proposal tc replace in paragraph 2 the pericd of 15 consecutive
daye, which had been teken over from Article 19 of the Hambufg Rules, by one
of six days, as in Article 24, parvagraph 2 of the CGeneva Convention of 1980, was
rejected on the ground that the shorter six day peried was necessary there as
the multimodal transpert operator might have himself to pass on notice to his
sub~contractors.
4 57.  The Group deleted paragraph 5 of the article on the ground that
it was concerned with the problem of delay and also paragraph 6, wh{ch had
already been placed in square hrackets at its last session, as. it was not
deemed to be sufficiently precise *to sarve any useful purpose. In these
circumstances it seemed best to leave the guestion of who is authcrised to
receive notice on behalf of the ITO to naticnal law.
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Article 10 (now Article 11)

58, While noting a number of proposals made by Govermments for the
amendment of the provisicns of this article,the Group considered that insofar
as it followed Article 20 of the Hamburg Rules it should not be amended at this
gtage of .the work. The Group alsc confirmed the view adootca at its second
session that the question of the introduction of provisions relating to ;n—
terruption and suspension of the limitation periced, even cne referring simply
to the applica blc law as governing the matter, should be left aside without

_prejudice to reverting to the subject in the Final stages of the Qraftlng of

the future instrument.

£9. The Group aiso noted as a point worthy of consideration at a later
stage the cbjection that it would be strange if an ITO in a State availing itself
of the provisionsg of Article 17 could thereby voluntﬂrlly subject himself
to rules governlnh prescription which might be 1n confllct w1th correspondlng
mandatory prOV1€10ﬂS of dOWbSth leglelatlon '

Article 11 (now Article 12
60, The Group redjected a suggestion that parvagraph 2 of this article
was unnecessary in the light of'paragraph73'of the new Article 7 as it was
observed that whereas the latter provisicon was concerned only with the in-
creasing of the amount of the limitation fi4ures;”th€t under consideration
would for exa mple permit the ITO to accept A WOYE OnED ous 1liability regime
or to extend the time during which notice of loss or damage might be given
under paragraphs 1 or 2 of the naw Article 10. The Group considered it
unnecessary to introduce z provision along the lines of Article 23, paragraph 3
of the Hamburg Rules whereby the ITO would bhe obliged to make a statement that
the safekeeping of the goods is sibject to the provisions of the Convention.

Articie }2 - (now Article 13)

61. Subject te the increase from 237.5 to 41.25 monetary units.per
kilogramme of pross weight of the goods of the limitation amount laid dewn in
paragraph 2 of this article so as to ensure conformity with the corresponding
“provision in Avticle 31, paragreph 2 of the Geneva Convention of 1980, the
Group vetained this articls without amendment.



v cohArticle 18 (now Avticle 14)

62. - One participant called for clarificat
Yany international Convention relating to the internmational carriage of
gocds® was intended to cover the multimodal transport contract which was, after
all, a sui generis contract and, in addition, he suggested that if the inten-
tion of the provision were to avoid caryiers claiming that they ware subject
to the less rigorous Pegime'established‘by the draft Convention,then it might
be advisable also to mention national’ laws relating to the carriage’ of goods
. alongside internaticnal Conventions in the article. In reply it was suggested
that -the . language of the article was wide enough to cover the Cenéva Convention
of 1980 on International Multimodal Transpovt of Goods while’'as vegards the
problem of a possible confliet between the provisions of the future IT0 Con-
vention on the one-hand and provisions of national law relating to the carriage
of goods on the other; this should not arise in view of the addition of the
words Yacting in a capacity other than that of a carrier” in the definition
of the ITO in Article 1, paragraph 1.

icn as te whether the term

Article 14 {now Aprticle 15)

B3, The Group considered this provision, which was _ncreﬂ51ngly to
“be found in international prwvate law Conventions, to be-a useful one and
rejected a proposal for its deletion. ' ' o
y .

Articles 15 and 18 to 22 (now Articles 16 and 19 to QS)E

8%, No ohservations were made on these articles.

Articls 16 (now Article 17}

: 65,  Theve was a strong feeling in the Group that the number of vati-
fications necessary for the entry into forcd of the future Conventicn sti~
pulated in this article was not sufficient. It was agreed to retmin the
figure of five but to place it in square brackets so 'as to indicate the need
for increasing it at 2 later stage. o ‘ -

Additional articles

65, The Group considered proposals to add two further articles to the
draft. The First of these related to Jdangerous g oods @nd the DOSSlbl«lty of
"'introduéing rules governing'the liakility of the cug tomer or person ncndlng
over such goods to the ITO in the event of such r*od cauging damage.




It was however recalled that the draft under preparation was no more than

a framework Convention and it was therefore decided to leave this question,

for the time being at least, to national law and, whmre appropriate, to general
conditions.

67. The other proposal concerned the introduction of a provision which
would indicate those persons, other than those contractually bound to the ITO,
who might bring an action against him under the future Convention. The Group
recognised that this was an impontant and complex question but deemed it pre-
Fferable to follow the precedents established by the transport law Conventions,

' - especially the Hamburg Rules and the Geneva Convention of 1980, by not dealing

specifically with the - matter in the draft,
68. Tn accordﬂncL_&ith the instructions of the Group, the Secretariat

-has prefaced each article of the preliminary draft Convention by a title, fol-
- lowing as a vule the model of the Ceneva Convention of 1980.

Item 3 on the Apenda -~ Other husiness

63. The Group proceeded to a bhrief exchenge of views on the next stage
of work tc be contemplated in comnection with the draft. In the first place,
it was agreed that the time had now come to familiavise practitioners, aspe-
cially I70s themselves, customers, carriers and insurers with the raft ®on~
vention and with the standard conditions to be prepared under the auspices of
the CMI.  Thiz could of course be done by giving wide exposure +to them in
legal journals hut the extremely positive results obtained by UNIDROIT's
initiative in arranging for the holding of symposia on its draft rules on leasing
suggested that a similar formula might with advantage be followed in connection
with the ITO draft. Stress.was also laid by the Group on the need to asso-
ciate the developing countries more closely with the Ffuture work and a suggestion
-was made that the first seminar or symposium might for example be staged in
Asia where the dpraft had already aroused intervest

L 70.  There was however some dlf%erecne of pinion-within:the Group - as

to the schedule to be followed. On the cne hand, scme members considered that in
view of the fact that there was no real urgency for a Convention on the ligkility
of ITOs it would b¢ preferable to awalt the entry into force of the Hamburg
Rules and the Geneva Conventién of- 1980, ~at which time there might be nore
governmental interest in the ITC draft. Other members however considered that

it would be preferable not to postpone further work uritil such deve¢opments took
place as there was 5o guarantee that the Fanbupg and Geneva Rules would enter
into fcrcb_ln the near future, Moreover3 they 1aid stress on the Faet thmt there



had been an encouraging respense to the deaft from Governments, many of
whose observations had drawn attention to the zaps in international transport
operations which the draft scught to fili. In these cirvcumstances every
effort should be made as soon as possible to stimulate governmental interest
in, and support for, the initiative.

71. The Group therefore agreed that once the necessary approval of the
Governing Council of UNIDROIT had been given, the Secretariat should study
the possibility of symposia being arranged so as to permit detailed consi-
dervation of the draft Convention. It was not impossible that these events
might be co-sponsored by other Organisations, such as the CMI, and the reactions
tc the draft would allow 2 more realistic assessment to be made of the prospects
of elaborating a successful Convention in this field.

e

72.  The Group noted with satisfaction the interest alrecady expressed
in the draft Convention by UNCITRAL. It requested the Secretariat to pursue
its consultations with that Organisation with a view to determining whether
the final stage of working out the draft ITO Convention might not be conduc-
ted within the framework of UNCITRAL, which seemed the most appropriate body
to undertake such a task given its lomg term goal of unification and harmo-
nisation of transport law. It was however noted that UNCITRAL had at the
present tima a particularly heavy Work Programme and that it would not be
realistic to suggest that it take up immediately the question of the liability
of IT0s. 1In any event it would he necessary to await the reactions to the
revised draft,and the holding of a fourth session of the Study Group which
would permit a final review of the provisions of the draft Convention in the
light of comments made on it at the symposia 2nd elsewhere should not be
excluded. ’

73. The Chalrman ncted that no other business was raised under Ttem 3
on the agenda and after warmly thanking all the participants for their
cooperation, he declaved the session closed at 12.3C z.m. on Wednesday,

21 October.,
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ANNEX XTI

AGENDA

Adoption of the provisional agenda.

Consideration of the preliminary draft Convention on the liability
of internationmal terminal opevators (Study XLIV - Doc. 8) in the
light of the observations of Governments and international Organi-
sations (Study XLIV - Doc. 9 and Addenda 1 and 2 and Doc. 10).

Other business.



ANNEX ITII

TEXT OF THE PRELIMINARY DRAFT CONVENTICH O THEL LIABILITY

OF INTERNATIONAL TERMINAL OPERATORS {ITOg) ADOPTED BY THE

'UNIDQOIT STUDY GRQUP ON THE WAREHOQUSING CONTRACT AT ITS

TFIRD SESSLON, MELD IN ROME FROM 19 TO 21 OCTOBER 1981

Preamble

.THE STATES PARTIES TO THE PRESENT CONVENTION,

HAVING RECOCNIS“D the de31rab111tv of determining by agreement
_certaln rules on the liability of Internatlonal Terminal Operators\ '

HAVE DECIDED to conclude a Conventzon for this purpose and have
thereto agreed as follows ES ' 2

Article 1
DEFINITIONS
For the purpdses cf 'the application of this Convention:

1;‘ Internatlonal Terminal Operator {IT0}' means any person .acting
in a cana01ty other then that of a carrier. who undertakes against remune-
ration the safekeeping of goods befere, during or after international car-
riage. either by agreement or by actually taking in charge such goods from
a shlpper Carrler forwarder or any other persen, with a view to their b51ng
handed over to any person entitled to take delivery of them, C

.. 2, TCustomer’ means the other party to the contract concluded by the
1TO. - ' S ' '

3. "Goods" includes any container, pallet or similar article of  transport
opr pgckaging, if supplied by the consignor.

4. "Internmational carriage” means any carriage in whlch the place of
ﬂdeparture and the place of destination are 31+uateq in two dlfferent States.

(1) It will be necessary at a later date to éxpand the Preamble. In the mean-
time, the Group has decided tc include z provision corresponding to the
basic principle (d) to be found in the Preamble to the 1980 Convention on
International Multimodal Transport of Goods to the effect that “the lia-
bility of the multimodal transport operator under this Convention should
be based on the principle of presumed fault or neglect™.




Article 2

o

This Convention shall:apply whenezver the operations for which the
ITC is responsible under Artlcle 3 are Derforﬁcd on the tcrrltory of a
Coﬂt‘"actln" State., L. . [ o e . TR P

Article 3/
PERIOD OF RESPONSABILITY
1. The ITO shall be ﬂeaponﬂlble for the safgkeeping of goods from

the tine he’ haq ta ' 'them in cnargo_un+11 their Banding over to the person
entitled to take d0¢1very of them. o ST :

"2, The 'ITO éhéll'élsoibe'reéponsibié for *he goods durlng such
additional operations of loading, stowage or discharging as he has under"
taken to perform or the performance of which he has procured.

Article 4
ISSUANCE OF DOCUMENT

1. The ITC shall, at the request of the _customer, issue a dated
document acknowleuglng receipt of the goodo and atlng the date on whlch
they were actually taken in charge.'"i' '

:721i : Such 2 dacuwent shall ;md;caie any Lnaccuracv cr 1nadequacy of any
partlcular conCanlng the descrlptlon GL thn goods taxen 1n charge aa far as
this can be ascertdined by veascnable means of ChECKlng

3. Such @ document is prlma ‘Facie' e“ldCﬂCt of the contract for the
safekeeping of goods and the taking in charge of the goods as therein
described,

4, The document issued by the TTO ma y if the partle 80 ar.gz’ﬁe9 and
the applicable national law-so permits,-contain an undertaking by the ITO
todeliver the goods against,surrender-of sthe document. ' A .provisiom: in:the
document that the goods are to be delivered to the order of a ﬁamed person,
‘or to order, or to bearersrconstltutes such ap undertaxlng T




~ 5. Nothing in this Convention shall prevent:the issuing of documents
by any mechanical or electronic means, if not inconsistent with the law of
the country where the document is issued,

Article 5
V'SECURiTY RIGHTS IN THE GoODsS

1. The ITO shall have a right of retention over the goods he has
taken in charge for costs and claims relating to such goods, fees and ware-
housing rent included. However, nothing in this Convention shall affect the
validity under national law of any contractual arrangements extending the
ITO's security in the goods.

2. The*TIT0 shall not be entitled to retain the goods he has taken in
charge if a sufficient guarantee for the sum claimed is provided or if an
equivalent sum is deposited with a mutually accepted third party or with an
official institution. ‘

3. The ITO may, after giving adegquate and timely notice, cause to
"be sold the goods retained by him up to the amount necessary to satisfy his
claim. The conditions @nd procedures of the sale.shall bhe governed by the
law of the place where the operations for which the ITC is responsible under
this Convention are performed.

4, The internal law of the place where the cperations for which the
ITC is responsible under this Convention are performed shall determine the
effects which third party rights may have on the ITO'e rights of retention
and sale and on the proceeds of ‘such -sale.

Article 6
BASIS OF LIABILITY

1.. The ITO is lizble for loss vesulting from loss of or damage to the
goods for which he is responsible under Article 3 of this Convention, unless
he proves that he, his servants or agents took all measures that could rea-
sonably be required to avoid the occurrence which caused the loss or damage,
and its consequences. .. ‘ I '

2.0 If the ITQ does not deliver the goods at the request of the customer
within a period of / 60_/ consecutive days following such request, the person
entitled to make a claim for the loss of goods may treat them as lost.




3. - The ITO is liable for securities. money or valuable articles only
if a special agreement to that effect has been entered into in writing.

4, Where fault or neglect on the part of the ITO, his sevvants or
agents combines with another cause to produce loss or damage the ITO is
liable only to the extent that the loss or damage is attributable to such
fault or neglect, provided'that the ITO'pfoves the amount of the loss or
damage not attributable thereto.

Article 7
LIMITS OF LIABILITY
1. - The liability of the ITO for.loss resulting from loss of or damage

to goods according to the provisions of: Article € is limited to an amount
equivalent- 0. 2,75 units of account per kilogramme of gross weight of the

gocds lost or damaged. : : L
2. Unit of account means the unit of account mentioned in Article 13.
3.. - By agreement between ths ITO and“tha,custémér@llimits’of,liébilify

exceeding those provided for in paragraph 1 may be fixed,

§pticle 8
NONﬁCONTRQCTUAL‘ LIABIL;TY

1. The defences and limits of liability provided for in this Conven-
tion apply in any action against the ITO in respect of loss of or damage to
goods caused by any act or omissiocn within the scope of the ITO's obligations
provided for in Article 3, whether the action is founded in contract, in tort
or otherwise.

2. . If such an action is brought against 2 servant or agent of the
IT0; such sepvant or:agent, if he. proves.that he acted within the scope of
his empleoyment, is ertitled to avail himself of the defences and limits of .
liability which the ITO. is entitled teo.invoke under thig Convention.

3. Except as provided in Avticle 39, the aggregate of the amounts
-recoverable from the ITO and from any person referred to In paragraph 2 of
this article shall not exceed the limits-of liability provided. for in this.
Convention. ' o ' .



Article 9
L.OSS OF THE RIGHT TO LIMIT LIABILITY

- L -:The ITO is not entitled to the benefit of the axclusion or the
limitation of liability provided for in Article 6, paragraph 3 and in..
Article 7 if it is proved thet the loss or damage resulted from i‘anﬁf
/ 2 perscnal / act or omission of the ITO done with the intent to cause such
loss or damage, or recklessly and with knowledge that such loss or damage
would probably result, '

%.  Notwithstanding the provisions of paragraph 2 of Article 8, a
servant or agent of the I70 is not entitled to the benefit of the limitation
of liability provided for in Article 7 if it is proved that the loss or damage
resulted from an act or omission of such servant or agent, done! with the intent
to cause such loss or damage9 or recklessly and with knowledge that such loss
o damage would probably result.

Article 10
NOTICE OF LOSS OR DAMAGE.

1. Unless notice of loss or damage, specifying the general nature
.of such loss or damage, is given in writing te the IF0 not later than the
working day after the day when the goods were haqdee over to the person
entitled to take delivery of the goods, such handing over is prima facie
evidence of the delivery by the ITO of the goods as described in the document
issued by the ITO or. if no such document has been issued, in good condition.

2. Where the loss or damaée'is not‘appare t, the provisions of
paragraph 1 of thlS article apply correspondingly if notice in wrltlng is
not given Wlthln 15 conSécutive ddys after the day when the goods were handed
over to the person entltl d to take anllverj of the goods. '

3. If'the'state of the goods at the time they were handed over to the
person entitled to tdke delivery of the goods has been the subject of-d joint
survey or inspection by the parties, notice in writing need not be givéﬁ:df
loss or damage ascertained during such survey or inspection.

T Inthe case of any actual or apprefiended loss or damage the ITO
and the person entitled to take delivery of the goods must give all reaso-
nable facilities to each cother for inspecting and tallying the goods.




Article 11
LIMITATION OF ACTTIONS

i Any action under this Ccnventlon is time-barred if judicial or
arbitral yroceedlﬁgs have not been 1nst1tutad Nlthin a period oF two yedrs.

2. Th\:: 11n1 tation per'lod commences on the day on whlf’}‘ the ITO has
delivered the goods or part thereof or, in cases where no good¢ have becn
delivered, on the last day on which the goods should have been delivered.

3. } ‘The day on whlch the l¢m1tatlon Derlod commences is not inecluded
1n the perlod ' o K ' :

4.  “The" person against whom a claim is made may at any time during
the running of the limitation period extéend that period by a declaration in
writing to the claimant. This period may be further extended by another
declaration or declarations.

5. An action for indemnity by @ person held liable may be instituted
even after the expiration of the limitation period provided for in the pre-
ceding paragraphs if ipstituted within the time allowed by the law of the
State where proceedings are instituted. However, the time allowed shall not
be less than 8Q days commencing from the day when the person instituting
such action for lndeﬂnlty has Settled the clawm or huS been smrvea with process
in the actlon agalnSt hlmself

Article 12
CONTRACTUAL STIPULATIONS

R Any stipulaticon in a contract. for the sa;ekeeplng of goods con-
cluded by an IT0 or inany document evidencing such a contract is null and-
void to the extent that it devogates. directly or indirectly, from the pro-
-visions of ‘this Convention. The nullity of such a stipulation does not
-affect the validity of thé other provisions of the contract or dogument of
which it forms a part. ' a B '

2.  Notwithstandirg the provisions of paragraph 1 of this or+1cleg
an ITO may increase his responsibilities under this Convention.

i



Article 12
UNIT OF ACCOUNT OR MONETARY. UNIT AND CONVERSION

1.. The. unit of account referred to in Article 7 of this- Convention
is the.Special; Drawing Right as defined by the International Honetarv Fund,
The amounts mentiocned in Article 7 are to be converted intothe national
currency of a State according to the value of such currency at the date of
judgment or the date agreed upen by the parties. The value of a national
currency, in terms of the Special Drawing Right, of a Contracting State
which is a member of the International Monetary Fund is to be caleulated in
accordance with the method of valuation applied by the International Monetary
Fund in effect at the date in question for its operations and transactions.
The value of o mutlonal currency in terms of the Special Orawing Right of
a Contracting State which is not a member of the International Monetary Fund
is to be calculated in a2 manner determined by that State.

2. Nevertheless, those States which are not members of the Interna-
tional Monetary Fund and whose law does not permit the appllcatlon of the
provisions of paragraph 1 of this aprticle mayy at the time of signature, or
at the time of watification, acceptance, approval ovr accession or at any
time thereafter, declare that the limits of 1iability provided for in this
Convention to be applied in their territories shall be fixed as Ul.25 mone-
tary units per kilogramme of gross weight of the goods,

3. The monetary unit referved to in paragraph 2 of this article
corresponds to sixty-five and a half milligrammes of gold of mllleSImal
flnpness nine hundred. The conversion of the amounts referred to in pa-
ragraph 2 into the national . -currenicy is to be made according to the law
of the State concerned.

4, . The calculatlon “'lE"lthIled in the last sentence of paragraph 1
and the conversion mentioned in paragraph 2 of this article are to be made
in such a manner as to express in the national currency of the Contractlng
State as far as possible the same real v=lue for the amounts in Article 7
as is expressed there in units of account Lﬂptﬂactlng States must commu-
nicate to the Depositary Covernment the manner of calculation pursuant to
paragraph 1 of this articie, or the result of the conversion mentioned in
paragraph 3 of this article, as the case may be, at the time of signature
or ‘when depositing ‘their 1nstruments of rt.tlf:lca‘tlon5 acceptance _approval
or-dccession) ¢t when availing thcmsclves of the ontlon provided for in
paragraph 2 of this article and whenevxr there is a change in the manner of
such calculation or in the vesult of such conversion.




Article 14
QTHER CONVINTIONS
"This Convention does not modify the rights or dutieéupf a cap-

rier which may arise under any international Convention rélating to the
international carriage of goods. ‘

Article 151y 
INTERPRETATION OF THE CbNVﬁNTION
: In the ¢nterp“e tation an@ appllcbtlon of the vrovisions of this

Conventloﬁ regard shall be had o 1ts,1nternatlonnl character and te the
need to promote uniformity.

/ Article 16

SIGNATURE , RATIFICATION, ACCEPTANCEs APPROVAL AND ACCESSION

1. This Convention shall be open to signature / by all States /
< 1 2 e s I

2, This Convention shall be subject to ratification, acceptance
or approval by the sipgnatory States. ' ' -

3. After ....oveenoa... 19,, 7, this Convention shall be open inde~
finitely for accessicn by / all / States which are not Qlanatory States,

by, Instruments, of ratification, acceptance, approval and accession
shall be deposited with the Government of St esesediiees, which shall be
the Depositary Government. f o ’ .

/ Article 17
__'ENTRY INTO FORCE
1. This Cor#énfibn shall enteyr into force six months after the date

£ deposit of the / fifth / instrument of rdtaflcaulon accmptance5 approval
or acce551on, wmth the Deﬁoqltarv Government,

&



y 2.. For cach State which becomes a -Contracting State to this Com-
.veqtlon after the depOSlt of. the / fifth / ;nstruwent of ratlflcatlon,. ,
‘accepuanceg aprroval or accession, this uqﬁVLniluD shall enter into fofce“.‘
siz months after the deposit of the appropriate instrument on behalf of o
that State. /

Articie 18

RESERVATIONS
- ;1.q_ Any State mayghat the tlme of 51ﬂnature3 ratlflcatlon,raccec‘tance3
approval or. accession, declare by notlflcatzon addPGSSed TO viiberiinas

that it will gudrantee. erfect to the rules on the llablllty of 1nternatzonal
terminal operator:; com:e.lned in thls Convention only .m respect of operators
who expressly. or, 1mp11euly undertake to apply those rules A The use of the

name "International Terminal Operator (TTO)“ chall constitute such an express

undertaking.

2,(~ Any State may recognlee operators who epply the rules of this
Convention as “Internatiocnal Terminal Operators {ITOs)".

l‘ﬁrticle 1%
FEDERAL STATES

1. If a State has two or more territorial units in which different
systems of law apply to matters respecting the safekeeping of goods, it -
may, at the time of signature, ratification, acceptance, approval or acces-
sion, declare that this Convention shall extend t¢ all its territorial
units or only to one or more of them, and may modify its declaration by
submlttlng ‘ancther declavation at any time. S

2. These declavations shall be notified to the. Depositary Govern-
ment and shall state expressly the tervitorial units to which the Convention

applies._/
f.ziérticie 20
REVISION AND AMENS%ENT
1. At the reguest of not less than one~third of the Contracting

States to this Convention, the Depositary Govermment shall convene a Confe-
rence for revising ov amending it.
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2. - Any instrument of ratification. acceptance, approval or accession
deposited after the entry intc force of an amendment. to this Convention shall
be deemed. to apply to the Convention as amended. /

iﬁﬁrticle 21

REVISION OF THE LIMITATION AMOUNTS AND UNIT OF ACCOUNT
COR MOKETARY UNIT

1. Notwithstanding the provisions of Arvticle 20, 2 Conference only
for the purpose of altering the amount specified in Article 7 and paragraph 2
of Article 13 of this Convention or of substituting either or both of the
units defined in paragraphs 1 and 3 of Aprticle-13 by ether units shall be.
convened by.the Depositary Government in. dccordance with paragraph 2 of this
“article.,  An alteration of the amounts shall be made oply because of a .
significant change in- their real value ER

2. A revision Conference shall be convened by the Depositary Govern-
ment when not less than cne-fourth of the Contracting States so request.

3. Any decision by the Conference must be taken by a two-thirds
majority of the participating States. The amendment shall be communicated
by the Depositery Government to all the Contracting States for acceptance
-and. to -all the StateSusignatories to the Convention for information.

L, - Any aﬂcndmﬂnt aaopted ohall entey into force on the flrst day
efthe month following one year ‘after its acceptancesby two-thirds of the-
Contractlng'Stat\ . Acceptaqce shall be effegted by the depogit of a formal
instrument to that exfgct w1th tbe Deposltarv bovernmept :

S. Afte“ the entry 1nto force of an wnndnent a Contractlng State
which Has accepted the amendment is entitled to 1pp1y the Convention as
amended in its relations with Contracting States which have not, within six
months after the adoption of the amendment., noti fled the Peposztarv Governw
ment that they are net bound by the amendmeni :

5. Any instrument of ratification, acceptance3 approval or accession
deposited after the entry into force of an amendment to this Convention is
deemed ‘to apply to the Convention as amended. /
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/ Brticle 22
DENUNCIATION

1. Any Contracting State may denounce this Convention by written
notification to the Depositary Government. .

2. Such denunciation shall take effect twelve months from the date
on which the Depositary Government has veceived the notification. /

/ Article 23

DEPOSITARY
1. The original of this Convention, in the ...,........ languages,
each version being equally authentic, shall be deposited with the Govern-
ment of ................... , which shall tpansmit certified copies

thereof to each of the signatory and Contracting States; and to the Intep-
national Institute for the Unification of Private Law.

2. The Depositary Covernment shall give notice to the signatory
and Contracting States, and to the Internationzl Institute for the Unifi-
cation of Private Law, of: '

(a) apy signature;

{(b) the deposit of any instrument of ratification, dcceptance, approval,
or accession:

(c) any date on which this Convention enters =%, ‘crce in accordance
with Article 17,

(d) any declaration received in accordance with Article '18,

(e) any declaration received in accordance with Article 19, paragraph 2,
and the date on which the declaration takes effect;

(f) any requests for the revision or amendment of this Convention and
the convening of a Conference for such revision or amendment in accordance
with Articles 20, paragraph 1 and 21, paragraph 2:

(g) any denunciation received in accordance with Article 22, paragraph 1,
ané the date on which the denunciation tzkes effect. /

/ TN WITNESS WHEREOF, the undersigned Plenipotentiaries, being duly
authorised to that effect, have signed this Convention. /

/DONE at ....cciviiviii, 5 this cievven.. day of oiiieen.... ODE

thousand nine hundred and ........:/






