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TEXT OF THE PHILIVINARY DRATT COW“E“@EON On THE LIABILITY

OF INTORNATIONAL TERMINAL OP”RETOPS {IT0s) ADOPTED BY THE

UNIDROIT STUDY GROUP ON THE WARFHOUSING CONTRACT AT ITS

THIRD SEESSION, HELD IN ROME FROM 12 TO 21 OCTOBER 1581

Preamble

THE STATES PARTIES TO THE PRESENT CONVENTION,

HAVING RECOG NIS“D the desirability of determining by agreement
certain rules on the liability of International Terminal Operators.

HAVE DECIDED to conclude a Convention: for this purpose and have
thereto agreed as follows: (1}

Article 1  lh
DEFINITIONS
For the pur?oses of the application of this Convention:

1. “International Terminal Operator (ITO}” means any person acting
in a capacity other than thet of a carrier, who undertakes against remune-
ration the safekeeping of goods before, during or after: international: car-
riage, either by agreement or by actually taklng in .cherge. such _goods from
a shipper. carrier. forwarder or any other De son, with a view to their being
. handed over to any person entitled to take delivery of them. )

2. "Customer” means the other party to the contract cericluded by the
IT0.

. 3. ”Goo@sﬁ includes any container, pallet or similar article of transport
or packaging, if supplied by the consignor. o

b, "Internaticnal carriage™ means any carriage in which the place of
-departure and the place of destination are situated in two different States.

(l) It Wlll be nccessarv at a later date To expapc the Preawble. In the mean-
tme5 the Group has de61ded te include 2 provision corresponding to the
basic principle (d) toc be found in the Preamble to the 1980 Convention on
International ¥Multimodal Transport of Goods to the effect that ‘ithe lia-
bility of the multimodal transport operator under this Convention should
be based on the principle of presumed fault or neglect?,



ﬁrticle 2 ‘
SCOPE OF APPLICATION

This Convention shall apply whenever the coperations for which the
ITO is responsible under Article 3 are perforwca on the territory of a
Contracting State.

Article 2

PERIOD OF RESPONSABILITY

1. . -The ITO shall be resp0ﬁ51ble for the safeckeeping of goods from
the time he has taken them in charge until their hardlng over to the perscn
- entitled to take delivery of them. '

2, The ITO shall alsc be responsible for the goods during such
additional operations of loading, stowage or discharging as he has under-
taken to perform or the performance of which he has procured.

Article 4
ISSUANCE OF DOCUMENT

1. The ITO shall; at the reguest of the customer, issue a dated
document acknowledging receipt of the gocds and stating the date on which
they were actually taken in charge. '

2. Such:a document shall indicate any inaccuracy v inadequacy of any
particular concerning the descripticn of the goods taken in charge as far =
this can be aseertained by reasonable means of checking.

[}

3. Such a document is prima facie evidence of the contract for the
safekeeping of goods and the taking in charge &f. th :goods as thereln
described. : :

4, The documunt 1°su¢d by the ITO may, if “the partles so agree, and

" “the appllcable naticral law so permits, contain an undertaking by the ITO

to deliver the goods against surrender of the.document.. 4 provision 1n the
document that the goods are to be delivered to the oprdsr of a named person,
- OP to order, or to bearer, constitutes such an undcrtaxlng



TE:' Nothing 'in this Convetrition shall prevent the 1ssulnp' of documents
by anv mechanical or electronic means, 1f pot inconsistent with the law of
the country where the document is issued,

CApticle §
SECURITY RIGHTS IN THE GOODS.

1. The ITC shall have a right of retention over the goods he has
taken in charge for costs and claims relating to such goods, fees and ware-
housing rent included. However, nothing in this Convention shall affect the
validity under national law of any contractual arrangements extending the
ITO's security in the goods,

"2, The IT0 shall not be entitled to retain the roods he has taken in
charge if a sufficient guarantee for the sum 'claimed is previded or if an
equivalent sum is deposited with a mutually accepted third party ow with an
official institution.

3. The ITO may, after giving adequate and timely notice, cause to

" be sold the goods retained by him up to the amount necessary to satisfy his
claim, The conditions and procedures of the sale shall be governed by the
law of the place where the operations for which the ITO is responsible under
this Convention are merformed,

4. The internal law of the glace whero the operations for which the
ITO is responsible under this Convention are o@rformeﬁ shall determine the
effects which third party rlghts may have on the ITG?s W1ghtg of retention
and sale and on’ the procesds of such sale.

Basis OF LIABILITY

1, The ITO iz liable for loss fesﬁltihg'from loss of or damage to the
goods for which he is résponsible underlArtiéTe' of thls Corventlong unless
he proves that he, his servants or ageénts' took all measures that could rea-
scnably be required to aveid +he occurrence which caused tha logs or damage,
and its” consequences, ' e '

2. - If the I7T0 does not deliver the gosds at the request of the customer

within a period of / 80 / consecutive days following such vequest, the person
entitled to make a claim for the loss of goods may treat them az lost.



3. The IT0O is liable for securities. money or valuable articles only
if a special agreement to that effect has been entered into in writing.

L, Where fault or neglect on the part of the ITO, his servants or
agents combines with another cause to produce loss or damage the ITO is
liable only to the extent that the loss or damage is attributable to such
fault or neglect, provided that the ITC proves the amount of the loss or
damage not attributable theretc.

Artiele 7.
LIMITS OF  LIABILITY

1. The liability of the ITO for loss resulting from loss of or damage
t6 goods according to the provisions of Article & is limited to an amount
equivalent to 2.75 units of account per kilogbamme of gross weight of the
goods lost ob damaged. L ' g

Z. Unit of account means the unit of sccount mentioned in Article 13,

3 By agreement bétween the ITO and the customer, limits of liability
exceeding those provided for in paragraph-1 may be Tixed.

§?ticle g
NOK-CONTRACTUAL  LIABILITY

1. The defences and limits of 1iability provided for in this Conven-
tion apply in any action against the ITO in respect of loss of or damage to
goods caused by any act or omission within the scope of the ITC's obligations
provided for in Article 3, whether the action is founded in contract, in tort
or otherwise,

2. if such an action is brought against a servant or agent of the
170, such servant or dgent, if he proves that he acted within the scope of

. his employment, is entitled td avail himself of the defences and limits of

liability which the ITQ 'is entitled tec invcke under this Convention.

3, Except as provided in Article 9, the aggregate of the amounts
recoverable from the ITO and from any persen referred to in paragraph 2 of
:this articzle shall not =xcesd the limits of liability provided for in this
Convention. ' AR -



Article @
LOSS OF THE RIGHT To LIMIT LIABILITY

1. The ITO.is not entitled 4o the benefit of the exclusion or the
11m1tat10n of ll&blllty prodeeu for in Article 6, :paragraph 3 and dn- 7
Article 7 if 1t ie proved that the loss or damage resulted from / an /

/mé personal / ac+ or omission of the ITQ dome with +the intent to cause such
loss op damage ov recklessly and with knowlodge that such loss or damage - -
would probablg result., o

2. Hotwithstanding the provisioﬁs-:of_paragraph 2 of Article 8, a
servant or égeqt of the ITO is not entitled te the benefit of the limitatien
of liability provided for in Article 7 if it is proved that the loss or damage
rogulted from an act or omission of such servant or agent, done w1th the 1ntent"
to cause uuch loss or domags, or recklessly and:with knowledge that such loss
or daﬂage would probably. result, “

Article 10
" WOTICE OF LOSS OR DAMAGE

1.  +Unless norzcc of loss or éamases gec1szng the. genera1 nature
of such loss or damage, is given 1n wrltlng *o the IT0 not later than the
working day after the day when the goods were handed over: to the person
entitled to take delivery of the goods, such handing over is prima facie
evidence of the delivery by the ITO of the goods ag described in the document
issued by the ITQ or, if no such document. has béen issued, in good condition.

2. Where the loss or damage is not appavent, the frovisions of
paragraph 1 of this article apply correspondingly if notice in w“ltlng ig
not given within 15 consecutive days after the day when the good% ware handed
over to the person entitled to tqke a911VEry of *b? goods.

3, If_the,state,qfuthe goods at the time they we%e'handed over to the |
person entitled, to take delivery of the goods has been the %ﬁbféct of a joint" 
survey or inspecfio by the parties, notice in writing need not be given of
loss or damage zscertained during such survey or 1n5pectloﬂ.

b, In thﬂ case of any actual or. aporéﬁbn&eé'1oss or damage the ITO
and the person entitled %o take delivery of the goods must give all reaso-
nable facilities to each other for inspecting and tallylng the goods.



Article 11
LIMITATION OF ACTIONS

1. Any action under this Convention is time-barred if judicial or
arbitral proceedings have not been instituted within a peridd of two years.

2. The limitation period commences on the day on which the ITO hag
delivered the goods or part thereof or, in cases where no goods have been
delivered, on the last day on which the goods should have been delivered.

3. The dev on which the limitation period commences is not included
in the peried. ' o

4. . The person against whom a claim is made may at any time during
the running of the limitation period extend that period by 2 declaration in
writing to the claimant. This period may be further extended by another
declaration or declarations.

5. An action for indemnity by a person held liable may be instituted
even after the expiration of the limitation period provided for in the pre-
ceding paragraphs if instituted within the time 2llowed by the law of the
State where proceedings are instituted. However, the time allowed shall not
be less than 90 days commencing from the day when the person instituting . .
such action for indemnity has settled the claim or has been served with process
in the action against himself.

Article 12
CONTRACTUAL STIPULATIONS

1. Any stipulation in a contract.for the safekeeping of goods con-
cluded by an ITO or in any document evidencing such a contract is null and
void to the extent that it derogates., directly or indirectly, from the pro-
visions of this Convention. The nullity of such a stipulation does not
affect the validity of the other provisions of the contract or doaument of
which it forms a part. B :

2.  Notwithstanding the provisions of paragraph 1 of this article,
an ITO may increase his responsibilities under this Convention.



Article 13
UNIT OF ACCOUNT OR MONETARY UNIT AND CONVERSION

1. . The unit of account referred to in Article 7 of this Convention
ig the Special Drawing Right as defined by the International Honetary Fund.
The amounts menticned in Article 7 ars to be cenverted. into the national
currency of a State according to the value of such currency at the date of
judgment or the date agreed upen by the parties. The value of a national
ecurrency, in terms of the Special ﬁrawlnq Right, of a Contracting State
which iz & member of the International Monetary FPund is to be calculated in
accordance with the methe? of valuation appiied by the International Monetary
Fund in effect at the date in question for its operations and transactions.
' The value of =3 national currency in terms of the Special Drawing ngbt of
a Contracting Stats which is not & member of the International Monbtary Fund
is to be calculeated in 2 manner aetermlned by that State.

2. Mevertheless, those States which are not members of the Interna~
tional Monetary Fund and whose law dees not permit the application of the
provisions of paragraph 1 of this article may, at the time of signature, or
at the time of ratification, acceptance, approval or accession or at any
time thereafter, declare that the limits of liability provided for in this
Copvention te be applied in their territories shall be fixed as 41.25 mone-
tary units per kilogramme of gross weight of the goods.

3, The monetary unit referved to in paragraph 2 of this article
 corresponds to sixty-five and a half milligrammes of gold of millesimal
fineness nine hundred. The conversion cf the amounts referred to in pa-
ragraph 2 into the national currency is to be made according to the law
of the State concerned.

b, The calculation mentioned in the last sentence-of paragraph 1
and the conversion mentionead in paragraph 2. of this article are to be made
in such 2 manner as to express in the national currency of the Contracting
State as far as possible the same real value for the amounts in Article 7
as is expressed there in units of account. ‘Contracting States must commu-
nicate to the Depositary Govermment the manner of calculation pursuant to
paragraph 1 of this article, or the result of the conversion mentioned in
paragraph 3 of this article, as the case may be, at the time of signature
- or when depositing'their instruments of ratificaticn, acceptance, approval
- or accession, or when availing themstlvés of the option provided for in
pavagraph 2 of this article and whenever theré is a change in the manner of
such calculation or in the result of such conversion.



Article 14
OTHER CONVENTIONS
This Convention does not modify the rights or duties of a car~

rier which may arise under any internaticnal COﬂV@nLJOF relatlng to the
international carriage of pgoods.

-

Article 15
. THTERPRETATION OF THE CONVENTIOH
In thé:iﬁferpﬁetation and application of the provisions of this

Convention regard shall be had to its international character and to the
need to promote uniformity.

/ Article 16

SIGNATURﬁg:Rﬁ IFICA T; N]CEP"T"JL‘J\.C,,_.,1 nPPRJan PlD ACCTSSLGN

1, This Convention shall be open to signature / by all States /
R MUPUS 41 1 AR 1= LIS itc S .... 18,
z. This Convention shall be subject to ratification, acceptance

or-approval by the signatory States.

3., After o.u.iiii.i.. 190 , this Convention shall be open inde-
finitely for accession by / all / States which are not signatory States.

L, Instruments, of ratification, acceptance, approval and accessicn
shall be deposited with the overnment of seteeseeosansaa., which shall be
-the Depositary Government.“j S o

/ Avticle 17
ENTRY INTO FORCE
1. .  This Convention éhall enter into force -six months after the date

of deposit of the / fifth / instrument of ratification, acceptancc approval
or accession, with the Depositary Government, :



2. ., For each. State which. becomes: Contractln“ State to this Con-
vention. after Lhe deposit of the. / fifth / instrument of ratification:.
acceptanceg approval or accession, this Convention shall enter into force
six months after the deposit of the appropriate 1nstﬂunent on behalf of
that State._/

Apticle 18

RESERVATIONS

ke Apy State may, dt the time of s;gnature5 ratlflcatlon, acegntance,
, approval or accession, declare by notification addressed To ........vus,

that it w1ll guarantee effect to the rules on the liability of international
termlnal operators contained in this Convantion. orly. in respect of- operators
who expressly or impliedly undertake.to apply those rules. The use of.the
name “"International Terminal Operator (ITO)" chall constitute such an éxpress
undertaking. )

. 2. . Any State may recognise operators who apply the rules.of this
Convention as "Intermational Terminal Opevators {IT0s)".

/ Article 19

FEDERAL STATES

' l;' If a State has two or more te rr1tor1al units in which different
aystem= of law’ auply o %atturs re3ﬂect1ng tln safekeeping of goods, it
‘may, at the time of zig mature, ratification, accsptance, approval or acces-

sion, declare that this Conventicn shall extend te 21l its territorial-
units opr only to one or more of *hem3 and may noalfv its declaration by
'suhmlttlnv another 6Lvlarat¢on at any time.

02, These ééélar ations shall be notified to’the Depositary Govern-
‘ment ahd shall state exg rﬁssly the fLP“ltO? él units to which the Comvention
applies. / ‘ ' h

. -/ Article 20
REVISION AND AMENDMENT
1. At the request of not less than one-third of the Contracting

States to this Conventicn, the Depositary Govermment shall convene a Confe-
rence for revising or amending it.



2. Any instrument of ratification. acceptance, approval or .gecession
deposited after the entry inte force of an amendment to.this Convention shall
be déemed to apply to the Convention as amended,/ |

/ hrticle 21

REVISION OF THE LIMITATION AMOUNTS AND UNIT OF ACCOUNT
OR MONETARY UNIT

1. Notwithstanding the provisicns of Article 20, a Conference only
for'the purpose of altering the amount specified in Article 7 and paragraph 2
of Article 13 of this Convention or of substituting either or both of the
- units defined in paragraphs 1 and 3 of Article 13 by other units shall be
‘convened by the Depositary Covernment in accordance with paragraph 2 of this
article. An alteraticn of the amcunts shall be made only because of a
significant change in their real value.

2. A revision Conference shall be convened by the Depositary Govern-~
ment when not less than one-fourth of the Contracting States so request.

3. &ny decision by the Confevence must be taken by a two-thirds
majority of the participating States. The amendment shall be communicated
by the Depositary Govermment te all the Countracting States for acceptance
and to all the States signatories to the Convention for information.

4, Any amendment -adepted shall enter into force on the first day
of the month following one year after its acceptance by two~thirds of the
Contracting States. Acceptance shall be effected by the deposit of a formal
instrument to that effect, with the Depositary Sovernment.

5. After the entry into force of an amendment, a Contracting State
which has accepted the amendment is entitled tc apply the Couvention as
amended in its pelations with Contracting Stetes which have not, within six
.- months after the adoption of the -amendment, notified the Depositary Govern-

ment that they are not bound by the amendment. ' '

6. Any iInstrument of ratification, acceptance, approval or accession
deposited after the entry into force of an amendment to this Cenvention is

deemed to apply to the Convention as amended. /
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/ hrticle 22
DENUNCIATTON

1. Any Contracting State may dencunce this Convention by written
notification to the Depositary Government.

2, Such dernunciation shall take Lff&CL twelve mcvths f”om the date
on which the Depositery Government has received the nOtlflC&thnﬁ_/
/ hrticle 23

DEPOSITARY

1. The criginal of this Convention, in fhﬂ'e.,..,..;.;; languages.
each version being equally authentic, shall be deposited with the Governw_
ment of ................... ., which shall transmit certified copies

thereof to sach of the signatory and Contracting States, an@ to the Inter-
national Invtltut@ fer the Un1¢1cat10r of Private Law. :

_ 2. %f The DbDOblfdPy Covernment shall give noflce to the 81gnatory
and ont“actlre States, and to the International InctitLte for the Unifi-

2

cation of Private Law, of:
{a) any signature:

(b) the deposit of any instrument . of ratificaticn, acceptance, approval,
or accession: ' o

, (c) any date on which this Convention enters in+tu Surce in accordance
with Article 17, - - N ' '

3
(d) any declaration received in accordance with Artiele 18,

: (e) any declaratlon received in aCCOﬂdanc¢ w¢th Article :LJ5 paragragh 2,
and the date on which the declaratlon takes effect; '

af) any requesto for thb_rev131on or amsndment of . this Convention and
the . convenlng of a Conference for such-revigion or amendment in accordance
w1th ‘Articles 20, paragraph 1 and 21, paragrash 2, : '

(g} any denunciation received in accerdance with Article 22, paragraph 1,
and the date on which the denunciation takes CTLEPPnN/

/ T WITNESS WHEREOF, thy uﬁdersigned PlenlpotentlarleS, belng duly

authorised to that effect, have signed thisz Convention. /

T ™ a o+ - _;:
/ DONE at .......covvenee 5, this ouvneee. day of .o.v....... ONeE

thousand nine hundred and Y



EXPLANATORY REPCRET

preparaed by the UNIDROIT Secretariat

BACKGROUND TO THE PRELIMINARY DRAFT CONVINTION

1. It was in 1960 that the subject of bailment and warehcusing contracts
first appeared in UNIDROIT s general work programme. Tt had been included
therein in the context of combined transport operations since it was here that
the lack of uniform rules for the liability of those prrscns into whose custody
goods had been entrusted, whether before, during or after the transport oper-
ation or operatinns, had made itself Ffelt. A preliminary report was prepared
on this aspect of the topic during 1965 and 1965 by Professor Le Gall (1) and,
although the Governing Council of UKIDROIT did not grant priority to the matter,
it nevertheless requested the Secretariat to make zuguiries of Governments and
the appropriate Organisations so as to assess their possible interest in the
subject and to give greater precision to its sccpe.

2. During the triennium 1972 to 1374% the Secrctariat noted that a large
amount of information assembled by other Organisations was becoming available
and that the gap mentioned in the preceding paragraph was being fully brought
out during the revision work on the 1924 Convention on bills of lading within
UNCTAD and UNCITRAL. In fact, during this work some countries, in particular
developing countries, suggested that z study should be made of the liability

of the independent contractors used by carriers by sea, especially warehousemen
and storekesepers. A wish was, thevefore, oxpressed by some countries, such as
the Federal Rgpublic of Germany, that UNIDROIT resume its study of the subject
and at its 5377 session, held in Rome in Fébruary 1974, the Governing Council
decided to instruct the Secretarist to bring up to date Professor Le Gall's
report and to give priority to the convening of a Study Group entrusted with
the preparation, on the basis of the revised report, of draft uniform provisions
on the liability of perscns cther than the carrier having custody of the goods
before, during cr after transport operations.

3. In accordance with these instructions., the Secratariat commissicned a
preliminary veport on the warchousing céntiact ‘from the late Dr Donald J. Hill,
Senior Lecturer in Law at Queents U %versityg-Eeifast {2). Dr Hill ocutlined
his report to the Council at its 55 session, held in September 1376 and the
Council instructed the Secretariat to transmit the réport to Governments and
to the COrganisations concerned with a reguest for chservations con the desir-
ability and feasibility of preparing.uniform provisicns in this connection.

(1) U.D.P. 1865 - Etudes: XLIV - Doc. 1.

(2} Study XLIV - Doc. 2, UNIDROIT 1976. This report is alsc reproduced
in the Uniform Law Review 197%, 1, 55. ' o
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4. The bulk of the observations:of Governments and interested Organi-
sationg, (3) favoured continuance of work on this subject by UNIDROIT and at
its 56 session held in May 13977 the Governing Council decided io set up a
Study Group, the composition of which should reflect a balance between States
with different economic and legal systems and alsc between the various modes
of transport., to draw up uniform rules on the warehousing contract.

5. The Study Group held three sessiong under the chairmanship of
Professor Kurt Gréinfors (Sweden), member of ths Governing Council of UNIDROIT.
At the first session (4), held in Rome from 10 to 12 April 1978, the Group
nad before it Dr Hili's preliminary report, as well as the anzlysis of the
replies to the enquiry conducted by the Secretariat, On the bhasis of this
documentation, the Study Group gave langthy consideration to such questions as
the nature of a peossible future instrumen: on the warahousing .contract, the
scope of the operations to be covered by it, the cbligations of. the warechouse-
man and the liability regime to which he shcould be subject. ineluding rules on
limitation of liability. the obligations of the customer, the wapehouseman's
lien ete, On many peoints a wide measure of agreement cmerged and, in accord-
~ance with the instructions of the Group, the Secretariat prepared the text of
a preliminary draft Convention on the liability of international terminal
cperators (5) which was considered by the Study Group at its second session,
held- ir’ Rome from 23 to 26 January 1979 (6). :

6. 1In the course of this session, the Study Group made a number of
modifications to the preliminary draft Conventicn elaborated by the Secretariat
and instructed the latter to prepare an explanatory report for submission,
together with the text of the preliminary draft Convention, to the Governing
Couneil. ' :

7. Bt its 5670 session (September 1972} the Council deeided to transmit
the text of the preliminary draft Convention to Governments and the interested
international Organisations with a request for observations, Replies were
received from fifteen Governments and from four international Organisations,
mest of which expressed keen interest in the UNIDROIT initiative. . A con-
solidated document setting out these observations (7) was submitted to the
Study Group at its third session, held in Reme from 1€ +o 21 October 1981 (8).

{3) Analysed in UNIDROIT 1977, Study XLIV - Doc. 3.
(4) For the report on which, see UNIDROIT 1378, Study ¥LIV - Doc. b,
(3) UNIDROIT 1978, Study XLIV - Doc, 5.

(8) The report on this session is contained in UNIDROIT 1979, Study
XLIV ~ Doe. 7. - T

(7) UNIDROIT 1981, Etudy XLIV - Doc. 10,

{8} The repert on this session is contained in UNIDROIT 1981, Study
2LIV ~ Doc. 13.
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In the light of thess comments a substantial number of amendments were made
the text of the preliminary draft Convention, the revised version of
. which precedes this explanatory report (9).

IT

GENERAL CONSIDERATIONS ,

8. Ir embarking upon the preparation of uniform rules governing the ware-
housing contract, the scope of which was subsequently extended to deal with
other operations carried out by modern terminal operators, the Study Group
recognised from the outset that its task was one of particular difficulty,
the complexity of the problem having already been clearly illustrated by
Dr Hill in his preliminary report. Not only was there the distinetion
between long-term and transit warehousing but in addition customs.and
practices differed widely between one warchouseman or terminal 0pev~a“tow and
andther, not only as regards the conduct of their operations but also in
respect of the liability regime applied. Then again, uniike carriage
operations, warehousing was a spﬁurﬁ of activity which had been left almost
exclusively within the province of national reoulatloﬁ and it was to be
feared that there might be strenucus opmosition to the introduction of rules
designed to bring about uniformity.

¢, Hotwithstanding these difficulties, tbere
there was a need for the introductieon of uniform »
keeping of goods, especially in the context of internat

This latter subject had, to a very large extent, been regulated by inter-
national Conventions and yet, paradoxically perhaps, the most frequent cases
of damage to, or loss of, goods cculd be proved statistically to oeccur before
and after transport operatlons. In these circumstances it seemed important
to try te f£ill in the zaps in the liability regime left by the existing inter-
national transport law Conventions and to ensure t?e availability of a
recourse action to the carrier or the multimodal transport operator against
non-carrying intermediavries such as the warehouseman or terminal oparator.

10. Given these premisss, the majority of the Group was of the opinion
that it would be desirable to limit the qul1ca*1on of the future instrument
to international operations as it was felt that unification of domestic law,

where there dre substantial differences in conceptual approach between
different legal systems, might be an umrealistic soal at the present time.

{9) For the participants iv the three sessions of the Study Group, see
the Annex hereto. , o



A conseQﬁencé'of this conclusion was the decis LGn to deal only w:th the
safekeeping of goods linksd to international carriage, as it is this dynamic
element alone which would pevmit the delimitation of tne scope of the prelim-
inary draft Convention in such & way as to exclude from its application
purely domestic operations as well as long-term warchousing per se, It was
further agreed that the future instrument should be applicable irrespective
of the mode3 or ﬂcdcsa of transport prccealﬁr or following the safekeepin Ty

although in this connection see paragraph 3¢ balow.

11. The regulation of international warehousins operations is, there-
fore, the main objective of the preliminary draft Convention but th: Group
recognised at the same time that modern terminal operators often undertake a
number of services associated with the handling of goods, such as loading,
stowage and unloading, and while there was little support for the idea of ex-
tending the scope of the instrument tc cover the performance of such-ope-
rations in zll cases, and thus to regulate what 11 gt he termed the ‘‘contrat
de transit", it wids nevertheless agreed that, to the extent that the. operator
who undertakes the safekeeping of goods alse undertakes to perform or to
procure the performance of such operations, he should be liable in the same
way and on the same basis as he would be in the performance of his obligation
to ensure the safekeeping of the goods,

-
A

(\

. 12, Another question which was the subject of lengthy discussion by the
Group was that of the character of the future instrument. While some. members
argued in favour of a Convention of a traditional nature, the provisions of
which would be of a mandatorv character, others considered that it might be
difficult to overcome the pressure of the pﬂofe sional interssts involved on
States not to adopt such a Convention and in Cconsgguencs a compromise

solution was reached, Those States which wish to do so may -apply the pro-
visions of the future instrument to 2ll terminals operating on their territory
while others will be free, in accordance with Article 18, to make & declaration
to the effect that they will guarantec Lf”ﬂcf to the rules on the liability of
international terminal operators contained in the Convention only in respect
of operators who expressly OI‘lﬁplledly' undertake To apply those rules.

Those pleading in favour of this semi-nandatory solution considered that the
voluntary acceptance of the minimum rules by operators might be obtained if
the Conventlon were to contain a aumber of incentives.such as a moderate
i1iability regime based on that of the Hamburg Rules, z limitation on.liability
which could be broken only in highly exceptional circumstances, the granting
of a wide lien over the goods, a short prescription period, and above all the
fact that the insertion of these rules in geperal cond lthDc would be
recognised by the courts of Contracting'ﬂtates vhereas otherwise such con-
ditions would be exposed to the risk of beJn* agtruck down in the faceiof the
growing pressure of ccnsumer protection lobb -

ij‘
@
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13. Turning now to the general structurce of the preliminary draft Con-
vention prepared by the Study Group, 1t may be stated that it iz built around
the concept of thé “international terminal operator (IT0)”, who is defined in
Article 1 as "any person acting in'a capacity cther than that of a carrier,
 who undertakes against remuneration the safekeening of gzoods before, during or
‘after international carviage, either by agreement or by actually taking in
- charge such goods from a shipper. carrier,: forwarder or any other person, with
a view to their being handed cver to any person entitled: to take delivery of
them", As mentioned above, the preliminary draft is thus concerned with



terminal operations connected with international cawrlgae which, for the
purposes of the preliminary draft Convention, means “any carridge in which
the place of departure and the place of destination are situated in two
dlfferenL Stg;es

7 iﬁa Artlcle 2 determines the territorizl scope of application of the
future instrument while Article 3 lays down the g 1 statement of the
1lab111Ly of the IT0 in respect of the pePSOPWaPCﬁ of hi

the safekeeping of +the goods and also indicates the perio d durlng wnlch he
shall be liabfe. Paragraph 2 of the article further af irms the liability
of the IT0 in. reaspect of certain services connected with the handling of the
goods which he performs, or the performance of which he procures, in addition
to the safekeeping of the goods.

15. Two key articles of the preliminary draft arve Athcles L4 and 5.
Article 4 is concarned with the 1sbuan0ﬁ Dy the ITO of a dated document ac-
knowledging receint of the goods and stating the date on which they were
actually taken in charge. Such a docunent howaver, need only be issued if
reguested by the customer. Article 5, whlcn iz closely modelled on & corre-
sponding provision in the UNIUQOIT iraft Convention on the hotelkeeper’s
contract, deals with the ITO's rights of retention and sale over goods.

16. Articles 5 to 15 of the preliminarv draft Convention are based to a
very larse extent on the corresponding provisicns of the Hamburg Rules and of
the Geneva Convention of 1380 on Tnternatzonugrfu¢tlmoual Transport of Goods
{hereafter referred to as “the Geneva Convention™) and this is true especially
of the basic liability regime {presumed : ahl7—W¢Tu the burden of proof
reversed) and the rules govern:ng limitation lraylllty availability of

defences, loss of the pight to iimit liabil of loss. prescripticn,
nullity of stipulations centrary to the pro he Convention and Smit
of account. In additiom Article 14 provic . Convention ‘doess not
nodify the rights or duties of a carrier whi may arise under any inter-
nationai Convention relating to the Interna 1 carriage of goods”.

- 17. Articles 15 to 23 contain a set of draft final clauses and, like the
draft Preamble, these were not discussad at any length by the Group. The one
Cexception is Article 18 which makes provision for a declaration by States ex-
cluding the mandatory character of the future instrument, which hag been
mentioned above in paragraph 172 of this report and which is discussed in detail
below in parasgraph 91 =t seg.

18. The Group realised that the preliminary draft Convention prepared by
it did not deal with a number of important aspects of contracts conﬂludﬂd by
IT0s. In particular, it is silent on the guestion of the customer’s obli-

gations such as those of paying the price for the services and, in the event
of his tendering Manc"ﬂouf g\ods to the ITO for handling or safekeeping, that
of giving the “wceasary instructions. Neither does it deal with the ITO's

© h sligations of the

right to dispose of or sell dangerous goods no: the oblig
customer to tander the goods for o TO to tzke them in
charge when a contract for their 2 has been concluaed in advance.
It is, in effect, an outline draft concerned essentially with esiablishing a
set of minimum rules governing the liability of ITOs and many points of
detail have been omitted which might be fitted in at a later state or alter-
natively regulated by standard conditions whici:, if a need for them were to




- 17 -

be recognised, might be prepared by the interestad CGmmercial Organisations
such as the ‘CMI, the ICC, and TAPH. Other Organisations might wish to co-
“operate in thisg task but what the Group considered essential wah'tc

avoid any incompatibility between such conditions and the gro:ppcijve Con~

vention on the liability of international terminzl operators.

ITY

ARTICLE BY ARTICLE COMMENTARY ON THE PRELIMINARY DRAFT CONVENTION

Artlcle 1

ions which the Study Group
1sakle for the application
tion. - It should, howsver,

.18, Article 1 lays down & numbér of definit
considered to be useful and in some ¢ases indisper
and interpretation of the prelimindry draft Conven
be observed that some of the definitions indirect
application of the future instrument and this is true in particular of that
of the “international terminal operator (ITO}'.  For-the purposes of "the Con-
vention, he is defined as “any person, acting in a capacity other than that
of a carrier, who undertakes against vemuneration the safekecping 01 goodb
before, during or after internaticnal carrlagL3 zither by agreement or by
actually taking in charge such goods from a shipp carrier, Fforwarder or
any other person, with a view to their being handed over to any Dperson
entitled to take delivery of them”, : :

ly determine the scope of

.

4]

2G. Now, it wiil readily be sean that this definition of a legal Figure,
the ITO, not only contains a description of his primary obligation, that of
“the safekeeping of goods ... with a view to their being handed over to any
person aentitled to take delivery of -them"and of the capacity in which he acts,
that is, “other than /Ln/ thet of a carrier™, but zlso specifies the sale-
keeping of goods with whlc the preliminary draft Convention is concerned,
namzly that which occurs “before, during or after international carriage’ and
in addition the mamner in which the ITO undertakes such & rtkccnlng, that is
to say "by agreement or by actually taking ifhe goodﬁ/ in charge”

21. In these circumstances it would seem desirable to examine in detail
the constituent elements. of the definition, which to a large extent reflects
the whole philosophy underlying the preliminary draft Convention.

22. 1In the first place then, why speak of a “terminal operator” rather
than of a warehouseman in English and of an "Opéﬁ&*‘d“ de te”m1nal' instead

of an “entrepositaire* in French?  The reason for the Group's choice of
terminology was that, on the one hand., some members elt'thatithe very con-
cept of a "warehouse™, with its 1mul¢cat*op of SJQI ter, wag becoming in-
creasingly outmoded as new techniques of steoring zoods ”’Velopéﬂ ang, on

the other, that in view of the decision to no?’ the operator liable in certain
cases in resnect of the performance of handling services which would not nor-
mally have been entrusted to the traditional ware wusenan {sse below, para-
graph 41 et seq.}, it could be positively wmisleading to use the terms ‘ware~



houseman” or "entrepositaire”, the latter of which has fairly strict con-
notations in some legal systems. Moreover, warchousing unconnected with
carriage cperations was not dealt with by th draft, It was therefore
“deemed advisable to seek a more neutral term and the growing use of the con-
cepL of "terminal® in a number of modes of trapgaoﬂ* was seen as militating
in favour of thc expression "terminal operatcr’. g

-

23. In addition, the use of the adjsctive “international’ further to
define the ITO sprang from the decision of the Sroup referred to in paragraph
10 above to exclude from the scope of application of the future Convention
purely domestic operations and therefore to link the operations to be covered
by it to international transport; hence the reference in the definition of
the ITO to the safekesping of goods “before, during or after internaticnal
carriage”, The reason for the limitation teo international operations has
been given alrveady in this report in paragraph 10, but it should be noted

~

that the view was not shared by all members of the Sroup.

2%. In particular, some participants considered that it would be
worthwhile task to unify the law relating to all contracts for the sarekec ing
of goods throughout the world and that from 2 practical vigwpoint the limit-~
ation of the scope of tPe future_lns trument to operations connscted with
international carriage would deprive it of much of its interest. In this
connection, it was stressed bé one participant that, as a rule, in particular
in the cese of carriage by sea, the cargo would be covered by an insurance
policy against all risks from warehouse to.warehouse. Provided that such
insurance had been talken out, the customer would not be interested in the
1iability regime applicable to the warehouse where the goods were stored,
whether this bz a port terminal or a state warshouse such as a customs wapre-
house.  He feared therefore that the end result of the exercise upon which
the Group was enggg-d would be To increase costs by covering. twoe or thrse
times risks to the goods which were already covered Ly insurance. The
future instrument should therefore, he argued, deal with warehousing operations
per se and not concentrate on those occurring betwsen different legs of a-
transport operation, for otherwise thers was a Qﬁ ey of impinging upon the
activities of freight forwarders and combined trans sport operators

o
:'

25, To this it was veplied that while insurdnde considerations were
most certainly of importance, the fact could not he overlooked that at the
UNCITRAL COQIEPLUCQ for the adoption of the Hamburg Rules the general view
had prevailad that the detevmlnat1on of the 1iability regime should precede
the consideration of insurance questions. Mopao ; if one were to argue
- that it is the exclusive function of cuxgo inzsuy to cover the gaps left
by the international transport. Convention : t eoually well ask why
it was thought desirablie to lay down mand -zoverning the carriage
operations themselves. Finally, as ﬁlr d above, statistics
seemed to show that mogt cases of damag of . goods arcse before,
and more especxaﬂ"“-’ﬁctur= carriage, at the maritimé sector, and. in
this connection stress was laid on ¢ - : the -availability of an
effective right of recourse to carriers who have extended thelir liability
beyﬁnd the period of actual carriage itself, espoc ?¢¢y under modern con=
tainer contracts, and to other pers : 2ight forwarders. and
_ camblned transport operators, against intermedis i;s handling the goods

‘Such as terminal operators. S

[




26. This view was shared by the ma Jority of the Group, which also con-
sidered that if the definition of the IT0 were to contain a clear statement
of his principal obligations, namely the safekeeping of the goods and their
handing over tc any person entitled to teke delivery of them, it mlght not

be necessary to define the contract for the safekeeping, of.goods.' This -
approach was reinforced cnce the Group had asreed that the ITC Should, in
certain cases, alsc be responsible, underthe terms of Artlcle‘g paragraph

2 of the preliminary draft Convcution for the WﬁrijP“uPC‘ of other services
asscciated with the handling of the zoodgj as the performance of such services
could not be regarded as falling within the traditicnal scope of warehousing
operations.

27.. Some criticism was however made both by members of the CGroup and in
governmental observatiors of the language used in Article 1, paragraph 1, in
particular in velation to the circumscribing of the ITO'S 6bligation of
safekeeping under the pros DQCthL Convention te the pericd "before, during or
after international carriage’. In the first instance, it was suggested that
the words “during ... carriagz” might be taken as referring to the carrier's
obligations in respect of the goods during actual carriage although it was
argued that such an interpretation could not stand alongside Article 14 and
that the cizar intention of the drafters was o cover cases of safekeeping
during transshipment and not the carriage itself. To make the matter
absolutely clear however the Group decided at its third session to introduce
at the beginning of pavagraph 1 the words “acting in a capacity other than
that of a carrier® o

connuvtlop as revards the
ongible undcr thﬂ future
a tﬁat good FLEnt "‘be

o whether they would be

28. Secondly, hesitations wezre voiced in this
precise circumstances in which the IT0 would be ves
Convention and the objection was in paptlculaL rais
“stoved in a terminal without it being known ab initi

.
i
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the subject of international carriage. At what time therefore would an
operator cease To be a simple warchouseman and instead become an ITC?  One
member of the Group considered that what was vital was the operator s know-

ledge of the international character of the carriage precading or subsequent
to the safekeeping for otherwise he would not know whether ne nad to take out
insurance to cover his eventual liability under the Convention. In his view
it would be preferable to speak of the ITO's undertaking the safekeeping of
goods “in connection with interpational carriage’ and to define this notion
by reference to whether the ITO knew or ought to.have known that the safe-
keeping was to take place before, during or after international carriage.

29. A majority of the Group however was of the opinion that it would be
extremely diffichit, if not impossible, to prove knowledge in such cases.
It likewise reijécted a proposal to clarify +the cases in which & person could
be deemed to be an Ijﬁ for the purposes oi the orogpective Convention.by the
deletion of the words “or by actually taking in charze such soods! and by the
introduction of a pro ovision t he effect that the operator wouid only be
considered to be an ITO where a p ecinl agreement was ccencluded to that
effect. Suéﬁ‘a.sweéﬂinﬁilQﬁt“lcti s 1T was considersd, uould ‘deprive the
Convention of much of its Importance by removing from its pe of application
one of the commonest situations arising in practice.
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30. The opinion of the majority of the membere of the Group was there-
fore that the wording of paragraph 1 adequately reflected their intentioms.
- They - were of +the belief that few difficulties would be snecuntersd in practice
-whevre the goods were taken in charge by the ITC after international carriage
and in those gases whepre pick-up and delivery cperations intervene between
the arvival. of goods, for example, at an airport. znd their reaching a terminal
a short distance away, thers seemed to be no cnjection to regarding the Con-
vention as applicable sven though the pick-up and delivery operaticns, for
which the ITO might himself be prepared to accept liabiiity, did not themselves
- constitute international carriage. Moreover, in many cases the question of
‘whether a2 transport was or was not international could be determined by refer-
ence to the underlying carriage documents or to the instructions given to the
ITC by the person from whom he received the goods. In addition, it was noted
that the words at the end of the provision “with a view to their being handed
over to any person entitled to take delivery of them’ already carry the
implication that the ITO would be aware to some Feg“eé at least of the
original intenticn of the person from whom he received the goods and in con-
sequence there sesmed tc be no objection to the future Conventlon applying
in situatiens where goods which were orlglnally handed over to the operator
with 2 view to subseguent international carricge were in fact sold domestically.

31.  As mentioned above in paragraph 20 of this &x Dlanat“ﬂy veport, the
def;nltlon of the ITO also indicates the marmer in which he assumes the obli-
gation of safekeeping of the goods and, al Lﬁqubﬁ it was considered that in a
great majority of cases the contract would be conciu ed by his actually taking
the goods in charge, it was agreed that logic dictates that reference should
first-be made to the situation in which an agreement is concluded for the
safekeeping of the goods prior to their actual taking in charge, without
_prejudice to the theoretical gquestion of whether taking in charge itself con-
stitutes an agreement. : '
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32. Two other points should be raised in conncction with the definition
cf the ITO. The first of these is that the words “against “emunerablon
indicate that the future Convention should only apply to operations conducted
by operators acting for reward and hirve, the word “remuneration! having been
chosen in preference to ‘payment’ to make it clear that comsideration does not
necessarily consist in the payment of a sum of money. As to a statement of
the customer's obligation to pay the price for the services provided by the
ITO, the Group Felt however that it would be desirable to leave this to be
regulated in the context of the general conditicns of the operator.

33, The last aspect of the defiﬁition of an ITO calling for comment is
the reference to the persons £rom whom the ITO takes in charge the geoods,
namely the “shipper, carrier, forwarder or. any ol aaréon*i a formuia whicb
recognises the central position of the ITO in the

movement of goods and the variety of Tactusl situftl IS in whlch e may be
called upon to act.

Group-r“vorsed an earlier decision
icn of “customer” basej on
onsignor’ in the Geneva

e

U, . After lengthy consideration, th
to inciude in paragraph 2 of Article 1 a
that of “shipper” in The Hamburg Rulss an
Convention. Such a definition had been nocessary
had, inter alia, imposed chligations on the © o and the ‘Yconsignor’ and
in particular liability with vespect tc dangerous goods. Moreover, the word
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+those Conventions which



“ocustomer” was used very rarely in the draft. IT0 Convention and although for
this reason cne member of the Group suggested that any definition of the term
would be superfluous, a majority opted in favour of z form of words which was
much simpler- than that of the complicated Fformula to be found in the Hamburg
Rules and in the Genmeva Convention, both of which had already been the subject
of criticism. Paragraph 2 therefore providos simply that '”rustomur means
the othér party t¢ the contract concluded by the ITOY.

zgraph of the

35, As to the question mentioned in the vreceding ‘
& I“O veing damage to the
ced |

possibility of dangercuz goods doposited wi

terminal and to other goods, the Group recogni ! ‘his might prove to be
a vreal problem but the majerity view was that the guestion should not be dealt
with in the preliminary draft Convention but cied In the context of
the standard condltloq% To be drawn up by the interested commeprcial Organ-
;aat*ons. L

36. The brief definition of “goods™ in pavagrapn 3 is taken over
textually from Article 1, pavagraph 7 of the Geneva Convention, and was chosen
in prefe“eﬂce_* the lengthier formula contained in &frticls 1. paragraph £ of
the Hamburg Riules. ‘ '

37. With regard to paragragh b of ifrticle 1 of the preliminary draft

Convention, the Group considered that it was necessary to define the inter-
national carriage to which reference is made in paragrapn 1.  “Recognising

o

“that different definitions of “international .carriage’ exist in the inter-

" national Conventions regulating the carriage of geods in thé varicus modes o
tﬂanspnrt the Group doczded that it would be desirable to formulate a
definition for the purposes of the present preliminzry deaft which would con-
centrate on the sole fact that the goods are to be transported from one State
t¢ another, No reference is made to the questicn of whether such inter-
'Dgthnﬁi cawrlape is contemb¢ated by the cont carriage so as to aveid
e cases where goods
iznal contracts of

‘5 "‘:

amxﬁmwmmtdlﬂxﬂﬁtmwuyumwr Sﬂd
Capr.l.ugc, o

ction ”lfh para agraph 4, it will be noted that, as
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38, F:Lnally5 in conne
in paragraph 1, refevence is made to international carriage without any
mention being made of the different ﬂodea of transport. Tt should however
be recalled that although the Croup was of the helief that the prospective
Convention should apply irrespective of the wodss of traasport preceding and
following the safekeeping operations, some of the written observations from
States and interested Organisations indicated that such a Conventicn might
be of less velevance to the .safekeeping of’ ;oods_in Lonn@crlov with carriage
by road and raii and one membar of the Group sug that if
finally decided to adopt a fully mandatory Conve n, that is to say one
containing Article 12 but no Articls 18, then it minh{ be wise to consider
attempting t¢ delimit the scope of apnlication of the Convention more
strictly, for example by restricting it to cpervationz related to carpriage
by certain modes of “EHDPOFT cnly.

L
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t were




Article 2

38. In the course of the <o snsultation procedure whereby States and
_1nterestbd Organisations wers rvequested to submit chservations on the pre-
liminary dvraft prepared by the Study Croup at its second sessicn, reference
was made on a number of occasions to the absence of the customary provision
defining the territorizl scope of application of the future Cenvention.

558100
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Accordingly, the Group decided at itz third session teo introduce 2 'mnew
article worded as follows: “This Convention shall apply whenever the
n

operations for which the IT0 is vesponsible under Article 3 are performed on

the territory of a Contracting State”.

Article 3 -

40, Paragraph 1 of this article reverts to the primary obligations of
the ITC referred to in Article 1, providing as it does that he “shall be
respensible for the safekeeping of goods from the time he has taken-them in
charge until their handingz cver to the person entitled to take delivery of
them®. It should be noted that this pinpointing of the time during which
the ITO is liable for the safekeeping of goods excludes his liability under
the preliminary deaft Convention for failure to accept them when he has
undertaken tc do sc¢ by pricr agreement, as the Group as ax whole considered
that this questicn should not be dealt with in:=n international Instrument
seeking to lay down minimum rules governing the ITO's liability but rather
‘left to be regulated by general conditions, as alsc should a number of other
matters donnected with non-performance of the contractual cbiigaticns of the
parties.

41. As mentioned sbove in paragraph 1% of this explanatory report,
paragraph 2 of the article providss that the ITC shall also be responsible
for goods which he has taken in charge for safekeering when he undertakes
te perform in relation to them additional operations of leading, stowage, or
discharging or undertakes to procure the performance of such operations by an

independent contracter. This sclution, which reflects the view of the
majority of the Group, represents a compromise beitween two more radical
proposals. One of these recommendad the application of the future instrument

to all handling operations performed before, during, or after international
carriage operations, irrespective of "he‘ngﬁ the operator had undertaken the
primary obligation of the safekeeping of the goods, while the other would
have restricted the scope of the preliminary draft to warehousing operations
stricto sensu, princlﬁally on the ground that Article 3, paragraph 2 would
Tntroduce differences in the 1iability regime a:pllvaple +to those engaged in
handliing cperations according to whether or nct such operations were linksd
to the safekeeping of the goods. It was also suggested that it was not -
clear whether paragraph 2 would zpply when the safekeeping was ancillary to
the handling operations, performed for axample by stevedores,-and that such
uncertainty would be even less acceptable if the future Convention were to
e fully mandatory in character. o o C

42, The majority, however, considered he pr l*nknaﬂy draft Con-
vention should, as far as possible, f£ill in the laft in the liability
regime by existing international Conventions dballnr with the carriage of

goods and, given the tendency fto reduce the period of safekeeping by means of



+advanced. technoluay with a v1ew to cutting costs, it was in consequence
agreed that regard must be Had to the fact thit more and more comprehensive
services are provided by modirn terminal operitors. Such operators should
notr, thorefore,lbe pcrmlttgd to avoid the applicatisn of the provisions of
the Convention by alleging t1at thL damage cccurred to the goods nct during
the period of safekesping but. i he course of the WquOTNaHFC of other
handling operations. O the oth@r hand, 1t war : there would be
most strenuous resistance on the part of the sted professional circles
to an extension of the Convention to cover 1i‘ haru4“ng operations bhefore,
during or after international carriage, princinpal aciuse the llablllty
regime proposed under Article £ wmight not prove to b suitable for all such
operations.

S b

42. Desirable as it might be. therefore, to estabhlish at internaticnal
level a uniform liability for handling intermediaries on the model of the
French law of 1566, it was considered unrealistic to seek to achieve this
goal at the present time and the Group further agesed thut the operations
contemglut;d by Article 3 paragraph 2 should not extznd to these, such as
checking of the gocds, which would fall wit“*n'the Franch concept of “actes
juridiques” -az opposed to “actes matériels”, and the defective performance
of which, although giving rise to_f;nanblal loss, does not result in actual

mags to, or loss of, the goods. Similarly +hh handiing operations covered
by the provision are restricted to loading, stowage an

discharging, that is
to say operations directly linked to the vehicle or craft transporting the
goods and do not include such services as distributicn ¢f the goods from a

terminal at the end of internaticnal ca rriage,

Ya. Noiw1+h°t1nd1n’ The general Feellré within the Group that ancillary
handllng operations should bedealt with by the future 1ﬁqtrunnn L, some

participants considered that pavagraph 2 was unnecessary as in their view the
handllng operations menticnad therein were already covero 'ﬂy the wordlng of
paragraph 1, while others were of the opinicon that even thla ware the case

it might still be desirable to add the words “and n11d¢1ﬁ " after “safekeeping®
so as tg make it clear. that the ITO is liablie in respect uf such handling op-
festion it was however pointed cut

erations. - With respect to this latter sug
that the notion of taking in charge, mentic
fectly compatible with the safekeeping of g

in with the performence of handling opcrati

u~(
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ned in paragraph 1, while par-
00d85 did not perhaps fuliy fit
on
45, It should be noted that pavsgraph 2 establishes a certain parall—
elism with paragraph 1 in that whepreas the former states the peried of
liability in relation to the safekeeping of goods as running from the time
the ITO takes them in charge until their handinz over to the person entitled
to take uc11verv of them, the period under paragraph 2 is that “during /tne/
additional operations of loading, stowage or discharging®, irrespﬂctlvc
of when such operations take place with reference ¢ the period of safe-
keeping. In the opinion of the majority of the :?od;a this lenguage. would,
when read in conjunction with Article 8, Parar-; ‘meke it apparent that
the ITO is lisble only for demags to or loss of the poods occurving during

the pericd of uaTePc¢p“ng op durlaa the operations specified in Article 3 and
not for the due performance of his obligations asg such.  Thus, if for

example faulty stowage of goods were to result in damage to those goods
during the voyage, the I70 would not be liable ‘such damage under the
Conventicn, irrespective o iat hiz position miszht be under his general
conditicns or under the ar cable law.

T w
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46, Finally. in cennection with this articls, the Group noted at its
~third session the concernaf oncof its members as te whether it was sufficiently
clear that purely domestic operations for which the ITC would have been
responsible: - under Article 3 had they been internmational in chapacter, did
not fall within the scope of application of the future Convention. While
admitting the ambiguity of the language used and that the link between Article
1, paragraph 1,and Article 3 was not perhaps as cleiar 2s it, mi ight be cn this
point, the Group nevertheless decided that time did not permit it to embark
uporraxedraf%:of the relevant provisions. It was, however, agreed that,

pending the next stage ﬂf the work, the explanatory report to be prepared by
the Secretariat should expressly 1ﬁdchtu that in no circumstances would the

future Convention apply to an ITO in respect of purely domestic operations of
safekeeping or of handling the goods.

Article L

47, This article was the subjesct of lgngtny discussion by the Group and
represents a compromise sclution between the various proposals made. On the
one hand, some participants expressed scepticism as to the need for another
document in international transport operations, In particular, it was

suggested that it would be unnecessary for the ITO to issue .a document
acknowledging veceipt of the zoods when they were already covered by a trans-
port document against which the goods would have o be handed over and that
today, as modern traanﬂrT techniques increase the spesd with which goods are
mhvoa, operations might be unduly siowed down if an ITO were always to have
to issue a document when taking the goods in charge. In addition, one
participant considered that if the ITO were‘to be obliged to issue a document,
the evidentiary value of which would have some bearing on his liability. he
ought to be entitled to insure the goods UPieoS he receives contrary instruc~
tions indicating that they ave already covered,

48. Against this view, one member of the c“O&y considered that there Wwas
no value in laving down an slaborate liability rvegime for IT0s intended to fill
in the gaps in Article 4, parawraah 7 of the Hamburg Rules and providing the
carrier with a recourse azction against the ITO. or the cargo interest a direct
acticn against him 1f no documents wers to be available to prove thét.the
goods had actually been taken in charge. In some countries no confirming
documents were issued or, if they were, then many weeks or months after dis-
charge of the goods from the terﬁinal and with no indication whatever regarding
the state of the goods on arrival or discharge. This was particularly the
ecase with barge enterprises inﬂtypica; Poadatead ports and with customs ware-

‘housemen. There should therefore be a duty to confirm the taking over of
the goods and a statement of their quaﬁ‘lty and quality within a certain
limited time in 2 dated document: , for5 1f the issue of the document were to
be conditional upon & request. by the customer, and Lhe ITG were to refuse
to issue it, how could the former prove that he had in Fact raquested 1t?
Only in thcsc cases where the document was to be of a negotiable character
thepefore should it be necessary for the customer cxpressly to request it.
and provision should. in addition be made for sanctions in the event of the
ITG's failure to. chserve the duty to issue a document acknowledging recalpt
of the goods.  In such cases; as also in those where the ITO issued the
said dogument in & way which did not conform bo_the.requlrementa of




Article 4, pavragraph 2 of the preliminary deaft, it should, in the absence
of proof to the contrary. bé ; sresumed that he tock delivery of the goods in
“the circumstances appearing;rrom_thL documentary evidence provided by the
customer, i.e. the last documént in the:DﬁSC“SS on of the customer relating.

e

to the goods, includins his own exit certifi
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49; The majority, however, considered that such.a proposal would go
too far. In the first place, it was suggested that the need for a con~
firming document as evidence of tdking in charge would vary accepding to tfe
circumstances. In some cases, the parties would prefer to dispense with a
document as evidence for the taking in charge as b@ing toc expensive or time-
consuming and a simple receipt would be sufficient. especially in those cases

where the goods were not of any great value.  HMoreover, on the question of
refusal'by the ITO to issue = document on request, it was suggested that the
matter chuld best be left to he dstermined by national law, . and one member
of the Group recalled that in his experience he had come across ne case of a
maritime carrLer_refu81ng to issue a bill of lading in accordance with
Article 3, paragraph 3 of the 1924 Rrussels QLDVthlOM cn Bills of Lading.

50, In these éircumstances, the Group agTGGd that Art
1 of the preliminary draft should merely provide for the issuing by the ITO
at the n{qaest of the customer of a document acknowledging receipt of the
goods, it being understocd that signature by the ITO of a carriage document
should be regarvded as the issuance of a document for the purposes of the
prov131on. - With a view to allaying some of the fears expressed during the
discussions, paragraph 1 fupther stipulates that the document must be dated
and that it must alsc state the date on which the goods were actually taken
“in charge. The guestion of the legal conssquences of failure to issue such
a document is thersfore left to natlonal law aithough, as one member of the
Group pointed out, if the carrier or the customer could adduce evidence that
the goods had been handed over, the court would be likely to be sympathetic
te his claim. :

icle 4, paragraph

51. The document to be issued in accordance with paragraph 1 of

Apticle 4 is not however a mere receipt as,paragraphe 2 and 3 are concerned
respectively with its content and with its evidentiary effect. Here the
Group considered that it was unncceasary to.enter into the. detail to be found
in the various Conventions concerning the carriage of goods, for example the
provisions of Articles 15 to 18 of the Hamburg Rulce. Az reganrds the con-
tent of the document, therefore, paragraph 2 provides that it shall “‘indicate
any inaccuracy or 1nadCﬂuacy of any partlcuLar concerning the description of
the goods taken 1 charge as far as this can bo ascertained by reasonable

means of checking”, although one member was of ths onunzon that the last
words ‘of the p;rapraph were unduly wide and that they might permit the ITO
o make general rogérvations of 2 sweeping charactoy in cases where it would
be lmDOSSlblb to make an adeguate check, the reby rendering the whole.pro-
rision ineffective.. . In reply to these eriticisma, it was however recalled
that the prellwlnary draft under preparation was not seceking to regulate all
points of detall and that one might peﬂhaps‘bnvis%;t the elaboration by the
1nterested_profess;onalwﬁrg anisations of some kind of check list to assist
IT0s. e




52. With respect to the evidentlary value of the documeznt to be issued
by the ITO, pavagraph 3 iz modelled on Article 18 of the Hamburg Rules in
that it provides that the document is "prima facie¢ evidence of the contract
for the safekeseping of goods and the taking in charge of the goods as therein
described™. . ,

53, Paragraph 4 of Avticle U4 secks to deal with a question which was
discussed at considerable length by the Group, namcly whether the document
acknowledging receipt of the goods should be of 2 negotiable character or not.
The principal difficulty encountered in this connection was that the Group d4id
not feel itself to be in a position to judge the extent to which international
trade actually experiences the need for a negotiable warehouseman'®s document,

. although it was recognised that there might well be some such need at distribu-
tion terminals in cases where it is not knmown to whom the goods will be sold
upon their arrival at the terminal. In consequence, it was decided that no
final decision should be taken on the guestion until further information had
been obtained but, with a view to stimulating disc 1on
within the interested cirvcles, it was agreed to maeke provision in paragraph U,
the wording of which iz in part inspired by Artizle 1, paragraph 7 of the
Hamburg Rules, for the possibility of the ITO®s document being of a negotiablie
character, subject however to two conditions, namely that the parties so agree
and that the national law, i.e. the law of the State where the safekeeping
and, when appropriate, handling operations are performed, 3o permits.

e

54, Paragraph 5 was inserted at the request of a number of participants
who considered that the future Convention should take account of the ever
increasing trend away from the traditional paper documentation in Ffavour of
the use of mechanical and electronic means of communication and the provision
is based on a simplified form of wording of Article 14, paragraph 3 of the
Hamburg Rules (Article 5, paragraph 2 of the Gemeva Convention).. In this
comnection, it should however be pointed ocut that, as it stands, paragraph 5
may be taken as referring only to the document referred to in Article &
itself and that provision might also be made elsewhere in the preliminary
draft, as is the case with Article 1, paragraph & of the Hamburg Rules
(Article 1, paragraph 10 of the, Geneva Convention), to the effect that
“writing” includes, inter alia. telegram and telex. which could be of
relevance in particular in connection with Articles 6, 10 and il of the
preliminary draft.

Article &

55. A number of members of the Sroup expressed the opinion throughout
its meetings that the presence of a provision in the Ffuture Convention
granting z rizht of geneval lien to the ITO might prove to bz an incentive to
operators to accept the provisions of the Convention as a whole. They. con~-
sidered that such a lien would permit the ITO to grant cradit to the
‘customer. thus speeding up the flow of goods, and would alsc be important in
those situations where theve was a dispute between the 170 and the customer
over the price of the agreed services, for in such cases there could be 2
rigk of the IT0's delay in delivery of the goods being converted into a
liabiiity for physical loss (see below, paragraph &4). It was, admittedly,
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provided for such 4 general lien but it was Ffar from clear that such liens
‘were recognised in all couatries and so the availability of a right of
gencral lien under an intermational Convention would be of real benefit to
operators in those countries where the exercise of such a liem was not per-
mitted or where it was doubtful whether it would at present be upheld by
the courts. : : : .

6. Others howoever were of the opinden that it
time, be realistic to attempt to unify the widely dif
governing the warehouseman's lien and were opposed to the granting to the
ITC of a general lien, partly on the zround that such a ilen was nct recognised
by their legal systems and partly for fear of the confusion which.might be
caused by the creation of unconnected liens. It was, moreover, suzgested
thet the existence of such a wide right of retention would sericusly reduce
the value of any negotiable document which might be issued under Article 4,
paragraph 4, and possible conflicts were alsc scen between the ITC's right of
retention and his duty. to surrender goods on productign of a carriage document.

57. Tha sane difference of opinlon emerged-from the written observations
‘of States and intervational Organisations on the preliminary draft and in these
circumstances the Group came to the conclusion that it would not be possible
to accord a right of general lien to the ITO under ths future Cenvention. On
the other hand it was considered necessary to aveild giving rise to an :
a contraric interpretation that it did not permit a zenmeral lien. Paragraph
1 consists thereforve of two sentences. the firzt of which makes provision for
the IT0%s right of retention over goods taken in charge by hin for costs and
claims relating to thoss goods. The second sentence states that “nothing in
this Convention shall affect the validity under natiocnal law of any centractual
arrangements extending the ITG's security in the goods’, thereby seeking to
uphold, inter alia, provisions in the general conditiwams of ITOs providing
for a general lien which are not: themselves contrary o the applicable law.
Finally, in comnection with parvagraph -1, it may be guestioned whether the
words “fees -and warehousing rent included” de not suzgest that Articls 5
applies not only -in respect of claims relating to the safekeeping of the goods
but‘alsc to the other services which may be provided by the ITO and for which
he is responsible under Article 3, paragraph Z.

58. Paragraph 2 of the article which, like paragraphs 3 aznd 4 is based
on Article 10 of the UNIDROIT draft Convention en the hotelkeeper's contract,
makes provision Tfor the operator’s being obliged to release the goods if the
customer provides, or abtains from another perscn, & sufficient guarantee for
the sum claimed. as he might be willing to do =5 as to ensure that the geoods
may - be moved out ‘of the terminal and seld, pending the settlement of =z -dispute
betiween the opervator and himself, Similarly, the operator will not be en-

titled to retain the goods if a sum equivalent to that claimed by him is
" deposited with a mutually accepted third party or with an official Institution.

- 59. Paragraph 3 asserits the principle that the IT0, in addition to his
"right of retention of the goods, may also sell them up to the amcunt neces-
sdary to satizfy his claiwm and after giving “adequate and timely nctice’.
Although one meiber of the Group considered that the provision should lay
down a specific time~limit, the majerity fslt that the pracise meaning of
this phrase must be determined by each legal system, and the impossibility of
laying down general rules governing the conditicns and procedures. of the sale




led the Group to limit itself to providing that such conditions and procedures
shall be governed by the law of the place where the operaticons for which the
ITO is responsible under the Convention ave performed. It should alsc be
understood that the term “conditions and procedures® covers the repayment of
any surplus proceeda‘rbalised and that the law referred to is the law of the
jurisdiction in question, to the exclusion of cenflicts of law rules, as such
procedural matters are usually regulated by the internmal law of that 3uriSw
dlctlon.

60. Paragraph 4 is concerned with the difficult *roblem of the effective-
ness of the ITO's rlghts of retention and sale against third parties with rights
or interests in the goods, a problem which had already heen discussed at length
in the context of UNIDROIT's work on the hotelkeeper’s contract. Although one
participant considered that the text of paragraph U would not be acceptable in
his ‘country, the majority of the Group however found it satisfactory in. that
it attempts only to lay down a cheoice of law rule as regards the priority. to
be accorded to claims over the geoods. Thus it will be the internal law of
the State where the opcrations for which the ITD is responsible under the Con-
vention are performed, that is to say the national law excluding the rules
relating to confiict of laws, which will determine the question of priority.
However, this law will not determine the existence of any third party rights
over the goods which may have been created under the law of another State, and
to ascertain the existence of such rights the law of the foruwm wilil have
recourse to its own conflictsd law rules.

Article 6

61. This article lays down the basic liability regime to which the ITO
is subject under the preliminavy draft Convention and it will readily be seen
that this regime closely follows that established by Article 5 of the Hamburg
Rules and Article 16 of the Geneva Convention. - Indeed, with a view to
stressing this fact, the Group rvequested the Secretariat to indicate that the
- Preamble to the future Convention should, when fully developed, include a
provision corresponding tc the basic principle (d) to be found in the Preamble
to the Qeneva Convention where it is provided that “the liability of the
‘multimodal transport operator under this Convention should be based on the
principle of presumed fault or neglect™. Although The Group did not find
it possible for technical reasons to follow precisely the language of the
above-mentioned provisions of the Hamburg Rules and the Geneva Convention,
its intention was however, subject tc the decision not te deal in principle
with liabilitj for delay, to lay down the same liabilitysystem as that con-
“tained in those two Conventicns and it is for this reason.that the comma.
before the last three words of paragraph 1 has been insert ed 30 as to: make
1t quite clear that the verb “aveid’ refers not only to the occurrence which
caused the loss or damage, but also the consequences of that occurrence.

62. Broadly speaking, the choice of the liz bllwty regime established by
Article 5 represents the preference of the Group as a wholeg for no participant
spoke in favour of a system under which the customer would be called-upon to
prove that the loss or damage had been caused by the fault of the ITO.or his
servants and agents as a pre-conditien for recovery.  although some dopubts
were expressed as & whether a regime based on that of the Hamburg Rules and



founded on the presumed fault of the ITO, which was les vere than that

_mﬁosed upon .carriers by alr road and rail, wa &, the choice of

the ‘Hamburg’ “and “Geneva’ solution WaASSeEN Dy y of ths Group,

. as well as by the States and Orgznisaticns which com “2n the preliminary
draft, as being dictated by a number of conaL=efationsn '

v

63, In “the first place, it should be recalled that at present the legal
position of wapehouse emen, as Dy Hill's report illustrated, is characterised
by many restricticns on legal liability and a low level of financial respon-
sibility, irrespective of whether the rules > baged on statute, conditions
of trading or general conditions, although, with the development of contain-
erisation, larger consortia have been successful in obtaining higher levels
of liability. If, therefore, cone hopes to overcome the OLFOalthH of the
profession te the imposition,of 1iability in excess of that to which it is
accustomed, then a realistic, uniform level of '"t3 should be estab-
lished. . It wns tth concern foy laving down = liability for ITOs,
an innovation which would certainly be favoured by Laﬂ ks who area oppased tu
gaps in lisbility regimes, which also led the Group Lc raject the idea of
increasing the ITO's liability to the level of that of the carrier in those
cases whers the carrisr has himself extended his liabllzty to ecover thsa
period after carriage and bofore. delivery to the ultimats consignee, while
reasons based on considerations of practicality cauzed it to dismiss a
similar sugzestion that the IT0’s iiability misht scmehow be reélated to the
mode of transport with which the terminal opsrations were connected.  Such
a solution might be workable, although contrary to the Interests of uniformity,
if only one mode of transport were invelved but, if the terminal operations
were to be sandwiched between carvizge effected by di
i

; a 5 grent nodes of trans-
port, there would be no cbjsctive critericn for determining which liability
regime should be applicable.,

i

L

64. After lengthy discussion, the Group decided, as mentioned above in
paragraph 81.. in principle not to make nrovision for the ITO’s liabiltity for
loss or damaggﬁresultlng from delay in- handing over the goods. On the one
hand, some partigipants saw nc reason why an efficient ITC:should not in
normal circumstances be able to hand over goods to the consignee on demand
and they added that there would usually be evidence, for example the issuing
of a receipt for the gco oda - by the ITO to the carrier, which would indicate
whether the delay in delivery 1o the consignes had been caused during the’
transport opevations or by an event occurring whiles the goods were in the
terminal. There did not therefcre seem to be valid reasons for not holding
the ITO liable for damage resulting from delay in handing over the goods.

the other hand however, a majority of members of the Croup, whose view
was moreover shared by a number of Governments in their written observations,
were opposed to dealing with the ITC's possible liability for deliay in the
preliminary draft on the ground that the question of delay is one essentially
tied up with the movement of goods as oppoesed to stationary goods, such as
. those deposited in 2 terminel. In reply to the cbzervation that to leave
'llgblilt for delay to be determined in principle by national law would be
to OXPODL an ITO who might be responsible for loss or damage resulting from
“delay to large claims for comseguentizl damage which would not be subject
to limitaticn under the future Convention, it was pointed out that such cases
might be settled in. the general conditions of the operators who could, for
example . imit their liability te the cost of reitrieving the gouds. :

Failing this, they would be liable under paragran of Article &, which




deals with the special case where.the ITO claims that he intends te hand
over the goods and that he will do so as scon asg he has found them.
Usually., failure to produce the goods is to be attributed to the fact that

he nmo longer has them and to avoid his indefinitely claiming that the zoods
are simply misplaced, the COroup decided to impess 2 time-limit after which
+he customar is entitled to treat the goods as lo Although some
criticism was made of the period of 60 days laid down In Article & paragreph
2 as being teo long, the Group decided te retain it on the model of the
.corresponding provision of the Hamburg Rules, altl in square brackets,
Tt did not however see any justifichlon in 1hi3 1 taking over the
longer period of 90 days referred to in Article 15, paragrmph 3 of the

Geneva Convention.

85, In view of the decision not to deal with delay as such in Article
6, that provision is concerned only with those cases where the gpods have
been damaged or lost as a result of the defective performance of the ITO's
obligations as set out in Article 3 of the pre 1miﬂavy draft Convention.
It was not the Group's intention, thercfore, that he be liable thereunder
for loss caused, for ﬁnstﬂncc by his failure to take the goods in charge at
the agreed time in case Nhﬂrﬂ the contract for the zafekeeping of the goods
hags been concluded prlor to the actual taking in charsze, as it was felt that
such questions could best be <dealt with in standard conditions {see above,
paragraph 18). Similarly, the wording of Article 6 is such that the 170
will not be liable thereunder where the customer suffers financial lGaS as
- a result, for example, of the ITO’S failing to clear cut old invoices.

66, To the extent that Article § closely follows, where appropriate,
the corregnondng articies of the HMamburg Rules and the Geneva Conventiony
its provisions do not call for any detailed comment. except for two po rin'ts,
the first of which is the use of the words ”ﬁmrvapts and a;enta“n A mumber
of participants expressed dissatisfaction with this term, in v1e“ of the
differences in iptevpretation to which the conce;t of an “agent’ is open.

w’ywv

The suggestion w@srtherexﬂ“n_mdde that scme forn of words such as those to
be found in Articie 3 of the CMR, which spezks of the pe rs¢ns of whose
services the carrier makes use in the performance of his obligations, might

be preferable. Ultimately, however, it was do ci ed to reta in the term used
in the Hamburg Rules and the Geneva Conventd nted the most
recent expression of the will of States, al it was agreed
that the matter could be reverted to at 2 lat alaboration of
the preliminary draft Convention when a fin 11 Jecz :ion could be taken as 1o
the precise Form of wording to be empleoyed, being understood that what
the Group had in mind were the classes of per cferred to in Artidle 3
of the CMR. ' : ' : '

67. Finally; the Group considered that it would be desirable to exclude
the ITO's liability for securities, money or valiable articles unless =
special agreement to the contrary has been entered into in wrltlng (paragraph
3) and in the lizht of the obiection that in 'the absence of such a speciil
agreement the ITO would presumebly nct be liable in respect of suc ch pfooe“t
even irn cases where he was guilty of a wilful act or omission or of gross
negligence; it was agrecd to amend hpt1Clp g, pavagraph 1 (sec below,
paragraph 72 of this renori} by adding a vreference to the exclusion of

-

liability provided for in Article 6, p ragra;h 3.



Article 7

68. The provisions of this articlée are to a large extent based om an
amalgam of those of Article & of the Hamburg Rules and of Article 1B of the
Geneva Convention.  The principal differences between Article 7 of the pre-
liminary draft and the above-mentioned apticles lie in the absence of any
provision relating to delay, given the decislon in respect of Article 6, and
in the Ffact that the majority of the participants were opposed to the app-
iication to the liability of ITOs of the alternative between the package lim-
itation and the limitation by kiloghamme, an important practical difficulty
as regards the former being that goods might arvive in a terminal in the form
of a package after carriage, especially by sea, and ‘then be broken up and
sent on by other modes of transport to another destination. Furthermore, the
Group considered it unnecessary in connection with the activities of terminal
operatoers tc draw the distinction to be found in Article 18, paragraph 3 of
the Geneva Conventicn between international transport which does, and that which
does not, include carriage of goods by sea or by inland waterway @Xee@a@s for
the purpose of establishing different limitation Figures in the two situations.:

69. It will be noted that the Group has Taken as the limitation figure
in paragraph k.of Article 7 that of 2.75 units of account per kilogramme of .
the gross weight of the goods, based on Article 18, paragraph 1 of the Geneva
Convention, rather than that of 2.50 units of account which was retained in
Article 6, paragraph 1 of the Hamburg RPules as in this respect the Group con-
sidered it preferable to follow the most recent expression of the will of the
international community. Finally, with regard to the amount of the limitation,
the Group reserved for a future stage of the elaboration of the Future Con-
vention the question of whether a limit of 1iability per event should be in-
troduced to cover those cases of excessive damage, czused for example by fire
or explosion, where a simple 1imitation by kilogramme might still result in a
‘limitation Figure that it would not be pogsible tc insure.

70. While pavagraph 2 of Article 7 calls for no comment, it should be
mentioned that scme hesitations were expressed in connection with the taking
over from Article & of the Hamburg Rules of the provision contained in para-
graph 3 of this article of the preliminary draft Convention to the effect
that “by agreement between the ITO and the customer, limits of liability
exceeding those provided fer in paragraph 1 may be fixzed". It was, in
particular, argued that by making provision for such sn alteration of the '
limit on compensation payabie by the ITO, the futute instrument might prove
‘1ess attractive to the operators in gquestion, some of Whom webe exposed to
pressure by large shipping companies, and that it was in principle undesirable
to stimulate competition between them, not on the ground of price and efficiency,
but on that of the most favourable limitation amounts on coffer. Indeed, it
was suggested that the existence of such a provision went sc far as to deny
the: ITO the benefit. of the limitation laid down by paragraph 1.  Sympathy
was expressed with this view but on the other hand it was recalled that it
was only in the CMR zmong the international instruments dealing with the -
carriage of goods that & prohibition was put upon-altering the limitation
figure established by the Convention and that even there ingenicus insuvance
schemes wepe sometimes used tc get round the letter of the Convention. In
addition, the fact that the limitation figures contained in Article 7 were To
be found in an international Convention, which would hopefully be backed up
by standard cenditionms to be prepared by the interested professiconal Organ-



isations, would strengthen the bargaining position of terminal operators,
although of course the latter would hot be entirvely protected theveby
against pressure being exerted on them to raise their limitation figures by
gtrong shipping lines. . It was also pointed out in this connection that
some States might have difficulty in accepting a Convention whick did not
make allowance for an increase ip the limitation figuve.

Article . 8

71. This provision, dealing with the applicability of the deferces and
limits of Iiability provided under the Convention to non-centractual claims,
follows ¢losely Article 7 of the Hamburg Rules, subject only to the necessary
drafting 'changes. ' ‘ S e

Afticle 9

72, This provision is largely modelled on Aﬁtic;e & of the Hamburg Rules
and on Article 21 of the Geneva Convention.  As regards paragraph 1, the
insertion of & reference to Article 6, paragreph 2 has already been explained
{see paragraph 57 of this report), while the provision differs from those
mentioned above in that it contains ne. refere we to lizbility for delay.

One further amendment was made to the Hamburg and Geneva texts, namely the
addition of the word ‘personal’ before Yact or omizsion® which sprang from

the desire of the majority of the Croup to make the Limitation as “unbreakabie’
as possible, In the Ffirst place This additien was advocated on the ground
that as a zgeneral rule insurance prefers’ unbreakable limits, thus permitting
the calculation of realistic premiums. Seccondly, it was suggested that such
a iimitation would be attractive tc IT0s and would be an incentive Ffor them
'to zccept ‘the provisions of the future Convention as a whole, and thirdly
that the presence of the word “personal’ would serve to indicate expressly
what was implicit in the corresponding provisions of the Hamburg Rules and

it

the Geneva Convention. - It would moreover, waz argued. halt the tendency
of courts in some countries whenever possible to break the 1limits applicablie
under internaticnal Conventions. In the view of some members of the Group

there would be no purpose in introducing any limitation system if the ITO .
could be heid liable in full for the wilful mizconduct of his servants or
agents,;as would for dinsitance be the case whare they stole gcods in the
safekeeplﬁg of tﬁc ITO .

“T73. Othor membeﬂs of the Group however considered that the addition of

the word "personal’ would ] bring about a change 1ﬁ the system as conceived by
‘the Hamburg Rules and by the CGeneva Convewfloﬁ . Tt was not in their view
by chance that ‘it had not been included in Article #, paragraph 1 of the
'Hamburg Rules or in Grticle 21, paragranh 1 oi tEL_Geneva Convention where
the inteéntion had DreC¢sely been to lay. dowm;bpeakab;e limits. On the
other hand, these members of :the uroup considered .that the case of theéft of
goods by a servarnt would not result in the breaking of the limitation,
either beéause the servant would not be regarded as acting within the scope
“of his emploéyment in such a situation., or because. the ,court-would_only held
the ITO ligble if the fault had been committad D; 2 ouffiCientiy_senior

]



executive such as the managing director or possibly a member of the board of
directors, or if theve were gross negligence in the- orvanisation of the...
terminal. ‘ : :

74%. In these circumstances the fSroup decided by way of compromise to
retain the word ‘personal" in square brackets so as to permit full debate
on the matter during the nsxt stage of the work. If it were ultimately
decided to include that term in the final text however, then it was agreed
that it would be necessary to cvercome tha purely technical difficulties
irherent in applying the word “personal” te a legal person.

.75. Finally, it should be ncted that the same objections tc the word
Pagents® were made in this connection as had been levelled against its use
in Article: 6 (see above, paragraph 66).

Article 10

76. The provisions of this article,:goncerning the giving of notice of
loss or damage,are based on those of Article 1% of the Hamburg Fules and
Article 24 of tbe Geneva Convention, The text has how:vmr been scmewhat
simplified to take account on the one hand of the differences between.
carriage and safekeeping. and on the other of the fact that the prﬁllmlnary
draft Convention is not concerned mmth liability for ?ﬂlay as such.

77. Paragraph 1 of Article lO follows almost word for word the language
of the corresponding provisions of the Hamburg Rules and of the Geneva Con-
vention although it should be remarkedthat unlike the latter provision it
does not specify by whom the notice of loss or dawage is to be given. The
reason for this is that the term “customer’, which ccrresponds to consignee®
in the Hamburg Rules and in the Geneva Conventicn, bears a more restricted
meaning in the preliminary draft and it was considered undesivable te limit
too much the persons who might validly give notice under Article 10.

78. The Group decided to retain in paragraph 2 the period of 15 cen-
secutive days, which had been taken over from Article 19 of the Hamburg Rules,
as opposed to that of six days, as in Article 24, paragraph 2 of the Geneva
Convention, for the reason that the shorter six édv period was necessary thep
for the multimodal transport operator as he mlﬁht himself have to pass on .
notlce to his sub~contractors. :

79, Lengthy consideraticn was given to the introduction of a provisien
similar to Article 19, parvagraph 8 of the Hambury Rules and Article 24,
paracraph 8 of the Ceneva Convention indicating the persons to whom, for

the purpose of the article, nctice may validly be gziven. Particular
difficulties were however experienced in this connection in determining who
would be those persons. Would notice to¢ a lighterman or a doucker, for ex-

ample, be sufficient? The Greup considered that if the word “person” were
to be read as a ‘person authorised to receive such notice™, then the pro-
vision would be acceptable and indeed parvagraph 8 of Article 19 of the
Hamburg Rules gave scme zuidance on the matter by spua}ln& of “a person ...
including the master or the officer in charge of the ship®. = Even this
formulation was not, however, fully satisfactery as the number of persons




might be increased cemsiderably by the application of the eiusdem generis
rule, In these circumstances, the Group decided to include no such pro-: -
vision and to leave the matter to be determined by naticonal law,

Article 11

80. In view of the fact that a majority of the members of the Group
saw their task as the preparation only of minirum rules velating to the
liability of ITDs. and given that some had alsc insisted on its semi-mandatcery
character, it was not considered appropriate to include provisions dealing
with such procedural questions @as juPlSGlCtleD enforcement of judgements
and arbitration which are customarily found in international transport Con-
venticns. The Group alsc considered the introduction of a provision which
would indicate those perzons, other than those contractually bound to the
ITO, who might institute proccedings against him under the future Convention.
It was recogrnised that this was an important and complex question but it was
deemed preferable to follow the precedents established by the transport law
Conventions, esm901a7ly the Hamburg Rules and the Geneva Convention, by not
dealing specifically with the matter in the preliminary draft Conventiony

8l. In these circumstances the Group restricted itself to including
only an article dealing with limitation of aCtLuHSS while following almost
word for word Article ?C of the Hamburg Rules and slthough criticism of
certain of the provisicns of Article 11 of the preliminary draft was made
by a number of Governments in their written cbservaticns, the Group was
reluctant 'to ‘depart from the Hamburg model. In addit icn, some participants
con51dewed ‘the twe'year limitation period provided for in pavagraph 1 to be
too lon::a and ths alternative of one year was suggestad. It was., however,
rep11ed that even a two-year period would represent a substantial improve-
ment in the position of terminal oferdtcrs lﬁ gome countries where g
general limitation period of thirty years is at present applicable to
actions brought against them.

82. Attention was alsc drawn to the absence from the article of z any
provision concerning the 1ﬁturrupbiﬁp or suspension of actions of the kind
to be found in the CIM and CMR Conventions whlchb it was suggested, would
be advantageous tc the extent that they permit a reduction in iitigation.
In this connection it was pointed out that the CIN/CHR system whereby the
lodging of a substantiated claim sutomatically interrupts the period of
limitation often gave rise to difficuliies of computaticn in practice and
that the solution, which had hitherto been confined to Zuropean regicnal
Conventions, had not been taken over in the Hamburg Rules. -
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83. Iven if the CIM/CMR system were not ad1 ed,
Group still censidered that the drafting of the article was defective in
that it did not state whether the limitation pericd could in any circum—
stances be suspended or interrupted 'ang reference was mads in particular
to the difficulties which had arisen in the interpretation of Article 29
of the Warsaw Conventicn in respect of which the highest courts of
different States had reached widely divergent decisions. Some ruls
regarding intervuption and suspension of actions should., it was therefore
recommended, be included in the article.  Ariother member peinted out that

"d

adl, one member of the



it was the wording of Article 29 of the Warsaw Convention and the difficulties
surrounding the concept of a "délai de décheance” which had given rise to
problems of 1nterpretat10n and, while he therefore saw no sarlous_defect in
the text as it stood, he proposed that a provision be 1nse%tec to the effect
that questlons relatlng to the interruption and SuSpEUSlOn of ﬁhe~llm1tat10n
period be left to be regulated by national law. After ;urther dlscusg;png;
however, the Group decided +o adopt the formulation of the Hamburg Rules:
without prejudice of course to the matter being taken up again in the final
stages of the drafiing of the future instrument.

84. Finally, in connection with Article 11, the Group also left for
consideration at a later stage of the work the objection of one Government
that it would be strange if an ITO in a State availing itself of the provisions
of Article 18 could thereby vcluntawlly subject himself to ruies governing

rcscrlptlon which might be in confliect with corresponding mandatory provisions

of domestic legislation.

[—\_3_?_'1”:_3‘“{116‘_ 1z

85. This article, concerned as it is with certain contractual stipulations,
is inspired by Article 23, paragraphs 1 11& 2 of the iamhﬁr@ Tules and Article 28,
paragraphs 1 and 2 of the Genevs Convantlon. Paragrach 1 establlshes the . general
rule that the parties may not derogate from the provisions of the Convention.
Paragraph 2 has been subjected to.the same oriticism as. Ariicle Ty paragraph 3 in
that it permits derogation only in the sense that the ITO's responsabilities under
the Convention may be increased. It should however be borne in mind thaf'although .
Article 12; paragraph 2 encompasses Article 7, paragraph 3 in that the latter pro-
vision. already coatemplates the posszblllt" of the ITO's increasing the limitation
figures laid down by the prellmlﬂary draft, Article 12, paragraph 2 goes further
and would, for example, permit the ITO to accept o more onerous liability regime or
to extend the time during which notlco of less or damage nght be given unler para—
graphs 1 or 2 of Artlole 10.

86. Finally, in conmection with érticl" 12 the Group 4id not consider
it to Be necassary to introduce a provisicn 210 ;. the lines of Article 23,
paragraph 3 of the Hamburg RuL :3 and Article 235, ngwasr iph 3 of the Geneva
Convention under which the ITO would be Ohil%et to make a statement . that ‘the
safekeeping of the goods is aubjsct to the provisisig of +he COnVentlon

Article 13

87. Apart from the chanzes necessitated by the decision of the Group
not te introduce a limitation per package in respect of the ITO's liability
(see above, pavagraph 68} and the introduction in paragraph 2 of the
limitation figure tc be found in Article 31, paragraph 2 of the Geneva Con-
vention, this article corﬁ03pondg in its ent:r@ty “o the unit of account

’OPOV1810ns contained in Article 26 of tha Hamburg Rules.



CArticle 14

88, This article resolves in favour of interndtional Conventions
relating toc the carriage of goods any conflict which might arise between
the provisions of such Convcntzons'weuhrulnv the rights and duties of
carriers and the provisions of the Future 1nstruﬂent governing the
liability of ITOs.

Article .15
89, . This article reproduces a provision increasingly to be found in

international Conventions dealing with private law matters adopted within.
the United Natlons and correspends to Article 2 of the Hamburg Rules.

Articles 16 to 23

0. The Group d4id not, with the exception of Article 18, examine in
any detail the final clauses of tne preliminary draft anventlon prepared
by the Secretariat. in consequence, these provisions, like the draft Pre-
amble, are submitted for consideration under the scle responsibility of the
Secretariat and are modelled in part on those of the Hémburd Rules and in
part on those contained in the draft Convention on the hotelkeeperis con-
tract, which is one of the most recent internaticnal instruments to be
worked out by a UNIDROIT Committee of Governmental Experts. It would,
~ therefore, seem premature to meke any detailed comments onr them at this

stage {10).

1. Article 18, on the other hand., was the %uaject of lengthy dlscu551un
by the Group. 43 indicated Above in paragraph 12 of this explanatory repcrt,
there was a2 division of opinion among the participants as toc the character of
the future instrument. Some considered that it should be cast in the form of
a traditional international Convention of a mand latory character which, it was
argued, would be the only way of ensuring the application of its provisions b
a profession whose activities had thﬂ@fto been left almost exclusively to the
realm of naticnal law and who had in many countries been accustomed to
including in their general conditions restrictions on their liability and
extremely low limitaticns on that Iiability, Moreover, the purpese of the

{10) It should however be noted that in Article 17, the wopd “£ifth"

was placed in square brackets by the Group at its third session in the
light of suggestions that the number of ratifications nac essary for the
entry into force of the Convention should be substantially increased.



by the courts of States which had ratified 3it. Mo
ing

proposed Convention was to cover thos e gaps In the transport chain left by
the existing international Conventlons relating to carriage of goods. = All
of those Conventlons were mandatory in charactgr and if it were borne in .
mind that most damage during international transport operations cccurved .
while the goods werc in the hands of intermediaries it would scem oven
Stwancer to allow for the Convention to be of a non-mandatory character.

It was in addition suggested that the ever-greater specialiszation  in the
safekeeping and handling of goods meant that there was often no cheoice For
a customer between competing ITOs in the same port so that it was necessary
to ensure that at least the most important provisions of the future Con-
ventlon would be of mandatory application in order to protect the carrier's
right of recourse against the ITO and +o allow & claim on the carge side’
against the ITO. These participants fuprther suggested tThat the chances of
ﬁbtalnlng a Jarae number of ratifications of such a Convention were no less
and no greater than was the case with any other Convention deallnn with the
international transportation of geods. :

92. Other participants, however. wers of the opinion that for the
future Convention to be suceessful a new approach wags necessary. They drew
attention in particular to the growing disencha ntment in professicnal circles
with . the classic mandatory Convention as a mesns of regulating and facilita-
ting operations concerned with international trade and suggested that the
commercial interests involved might exert pressure on their Governments in
many countries not to adopt a Convention-laylu down rules of mandatory
application. In these circumstances they proposed a solution not disgimilar
to that envisaged in the old draft TCM Convention with the difference that,
whereas there the applicability of the TCH Convention depended upon the
issuance of a CT document, here the Convention would be automatically
applicable once a ierm;ndl operator heild himself out as an ITO applying tne
provisions of the Convention. Orlvlnally it was suggested that KHis
activities would then be supervised in some way py the State, which would
desisnate him an “authorised ITO", and ¢ Hnrmlt bim to use a special legotype,
the. form of which would be estﬁbllsheb in an Arnex to the future Convention.
The voluntary coopeﬂatlon of terminal. operators in accepting this status, it
was further suggested, might be obtained by providing in the Convention a
series of incentives, such as a standard level of liability, a low and
virtually unbreakable limitation figure, and the certainty that general con-
ditions weproduﬁlne the provisions of the COHVLH@AO‘ would not be struck down

=over such operators
might benefit from the channelling to them of business from customers
attracted by the guaranteed lia bility accepted uy ther. | It was further
claimed by the proponents of such a system that it 1ntﬂoduced a greater
degree of unification than might at first sight appear since those cperators
who chose voluntarily to submit themselves to the rules of the Convention
would be bound by all its provisions and v oalg, in zccordance with Article
11, be unabie to derogate from them except by increasing their responsibil-
itiés. It was suggested that while not establis shing a fully mandatory. set
of rules, a Convention based on this approach wotld amount to something much
more ambltlgu than the mere harmonised guidelines recommended in some
quarters. ' ' "

93. Ultimately, the Group devised a solution which, it was-hoped,
would give a measure of satisfaction to all concerned, The basie structure
cf thé prelimlnary draft Convention, that is to say the substantive pro-




”V181OHS contained in Artvicles 1 to 15, would in principle be of a'mandatory
character and would be applied as such by a Contracting State to all TTOS

on its territory. Article 18, however, is drafted in such a way as to-
permit. those States which do not wish to impose the provisions of the Con-
vention on all terminal operators on their territory handling goodq involved
in international CaPLlaEe to make a declaration, the principal effect of
which is that thby will “guarantee effect to the rulss on the liability of
internmational terminal operators contained in this Convention only in respect
of operators who exPrmsqu or impliedly undertake to apply those rules”,

The solution therefore is one which has been termed ‘semi-mandatory’. It
will be fully wandatory for IT0s in States which choese not to apply the
provisions of Article 18 while in those States which do avail themselves of
this reservation clause voluntary acceptance of the rules of the Convention
by an ITO will oblige him to apply them in respect of all operations con-
ducted by him in his capecity as an IT0.

94. It will be noti"-ﬂ that Article 18 makes no provision for the

. licensing system which had bgjnmlly been envisaged. This had indeed

been the object of considerable criticisw, on the one hand because it intro-
duced a form of State licensing and administrative control into an area
hitherto relaL1Vcly untrammelled by such restrictions and on the other that
operators in States which adopted the Article 18 system would, if they
applied the prov1olono of the Convention, be entitled to receive the special
seal of approval of “authorised ITOF whml& no- such badge would distinguish
ITOs in those States which applied the Counventiom on a mandatory basis.

95. The present text of paragraph 1 of Article 1& indicates that the
only obligation of the State is to ensure that ite courts will apply the
prospectlve Convention te those I1ITOs whe voluntarily undertake to accept its
provisions. There was lengthy discussion within the Group before it
decided to enunciate the principle that an operator may become an ITO by
undertaking “expressly‘ior “impliedly" to apply the rules of the Convention.
In this connection it should be observed that the most common case of a
person expressly undertaking to apply the provisions of the Convention is
when he calls himself an “IT07 and specific reference to this possibility is
made-in Article 18, paragraph 1. Among the very many other situations
and examples mentioned by members of the Group were those where the operator’s
general conditions make a specific refevence to the Convéntio or where the
parties agree in the course of business deellnge that thHe Conventlon should
apply. If9 however, an ITC who has regulaviy appl'ca the prOVlSlOHS of the
Convention were to decide from one duy to the next not'to do so and failad
to inform his customers thereof then, in the opinicn of some members of the
Group, he would remain bound to apply “the provisions f’ ‘he Convention as
hiz original undertaking to do so could be interpreted as continuing on an
implied hasis until notice to the contrary was gilven to those concerned,

It was admitted -that there might be a few cases where it would not be clear
whather the operator had accepted the status of ITO under the Convention

but tals was inherent in 4 system which rejected the concept of gtate
authorisation. What was sbeove all seen as important was to ensure that an
operator who undertakas to apply the rules of the Convention will in all ,
cases Dbe bound by them and thet if he purports to do so without performing
the obligations incumbent upon him, then he will e treated by the courts

as having actually assumed that undertaking with all the conseguences
involived therein.



9%, Paragraph
operators who apply
Operators™, This
of approval on ITOs
80, as was the case

2 of Article 18 provides that “Any State may recognise
the rules of this Convention as “International Terminal
provision permits States to confer, as it were, a seal
without however imposing any obligation on them to do
under the original licensing sysztem.
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