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CHAPTER 3

THE SUBSTANTIVE VALIDITY OF INTERWATIONAL CONTRACTS

Section 1 : MISTAKE, FRAUD, THREAT, UNEQUAL
RARGAINING POWER AND GROSS UNFAIRNESS

Article 1 : Definition of mistake -

Mistake is an erroneous assumption relating to facts or to law existing
when the contract was concluded. ‘

Article 2 : Mistakq

A party may only aveid a contrac; For mistake if the follOW1ng conditions
are fulfilled at the time of the conclusion of the contract:

- {2} the mistake is, in accordance with the orinciples of 1nterpr9tat10n
of such importance that the contract would not have been concluded on the. same
terms if the true state of affairs had been known: and ‘ '

(b} the mistake does not relate to a matter in regard to which the risk
of mistake was expressly or, in all the relevant circumstances, impliedly
assumed by the party claimizz avoidance: and

(¢} the other party has made the same. mlstaka, or has caused the
mistake, or knew or ought to have known of the mistake and it was contrary to
reasonable commercial standards of fair dealing to leave the mistaken party
in ervor.

Article 3 : Misteke in expression or transmission

A mistake in the expression .or transmission of & statement made in +the
course of formation of a contract ghall be considered as the mistake of him
from whom the statement emanated. ‘ : : g

[TArticie % : Breach remediag pwavcrro'

4 party shall not he mntzrleﬁ to avoid Lhe,bontﬁact cn the ground of

“mistake if he circumstances on which he prelies. afford, or could have

afforded, him a remedy for breach of contract./

Article 5 : Fraud

A Dariy who wa indhced to conclude a contract by a mistake which was
caused by the othbr party’s fraudulent misrepresentation may avoid the contract.
The same applies if the mistake was caused by the other party’s ¢fauau1ent



rondisclosure of circumstances which according to reasonable standards
1

fair dealing he should have disclosed.

Article 5 @ Threat

4
&
o

A party may avoild the contract when he h
unjustifiable threat, from whatever person it
regard to the circumstsnces, is sc imminent and
veasenable alternative, In particular, a threat justlfied if the act or
omission which the promisor has beem threatened nlawful /1mpr09ur/ in

self, or it is unlawiul /1Hprouer/ to use it az a means to obtailin the promise.

been led to conclude it by an
nates, wrich, having due
ug as to leave him noc

Article 7 : Unegual bargaining power

A party may avold = contract when the cother party has taken aﬁvaptagp of
his dependence, econcmic distress or urgent nesds, or of his improvidence,
ignorance, inexperience, or lack of bargaining skill, to obtain terms which
make the ceontract as a whole unreasconably advautd reous for the otth party and

unreasonably disadvantageous for him.

Avticle 8 : (Gross unfalrmess

1. & party may avoid s contract 1f at Lbe ma of the uak¢ng of the contract

there is a gﬁosqu unfair disparity between the obligations of the parties or
there ave unfair contract clauses which crosgly upaet the c0ntraciua}
equilibriunm.

ng lzuse thereof is grossly unfair,

2. Tn determining whether z contract or any claus
regard should be paid to the commercial setting end the pdrpose of the cont“actb

“Article 9 : Imitial impossibility

l The fact that the pe“formamce of the assumed obligation was impossible at
the time of the conclusion of the contract shall not affect the validity of the
contract, nor shall it permit itz avoidance for mistake./

2. The fact that at the time of the conclusion of the contract a party was
not entitled to dispose of the &ssets to which the contract relates. shall not
affect -the vai1dii3 of the contract, nor shail it permit its avoidance for
mistake. IR oy '

Article 10 i Third nersons
1. Where a fraud, an abuse of unequal bargaining power or 4 party's mistake

is imputable to, or is known or ocught to be knewh by, a person acting for the
other party. the. contract may be avoided under the same conditions as if it
had been concluded by the 0t“_r party himself,




2. Where a fraud or =n abuse of unequal bargaining power is imputable to a
third party for whose acts the other party is not responsible, the contract
may be avolded if the other contracting party knew or ought to have known of
the fraud or the abuse.

Article 11: Confirmation

Avoidance of a contract is excluded if the party who is entitled to avoid
the contract after the term for giving notice of aveidance has commencad to
run {art. 15 (1)) expressly or impliedly confirms the contract.

Article 12 : Counter offer

1. If the co-contractant of the mistaken party declares himself willing to
perform or performs the contract as it was understood by the mistaken party,
the contract shall be considered to have been concluded as the latter under-
stood it. He must make such 2 declaration or such a performance promptly
after having been informed of the manner in which the mistaken party had
understocd the contract. '

2. If such a declaration of performance is made, the mistaken party shall
thereupon lose his right to avoid the contract. Any declaration already made
by him with a view to aveiding the contract on the ground of mistake shall be
ineffective.

Article 13 Adaptatioﬁ of the contract

If in cases covered by articles /2. 2,/ 7 and 8 avoidance of the contract
would lead to an undue hardship to one of the parties, the court or arbitrator
may, at the request of that party. adapt the contract in order to bring it in
-accordance with reasonable commercial standards of fair dealing.

Article 14 : Notice of avoidance

Avoidance of a contract must be by express notice. to the other party.

Article 15 : Time limits

1. Hotige-of avoidance must be given within a reasonable time, with due
regard to the circumstances

fa) in the case of mistake, fraud or gross unfairness, afiter the avoiding
party knew of it '

(b) in the case of threat or abuse of unequal bargaining power, after the
avoiding party has become capable of acting freely.

2. In any event, the notice shall only be effective if it reaches the other
party within two years after the conclusion of the contract in the case of
mistake or within five years after the conclusion of the contract in other
cases.



Article 16 : Paprtial avoidance

If the ground of avoidance affects only part of & severable contract,
avoidance is limited to this part of the contract if, giving due consideration
all circumstances of the case, it is reasonable to uphold the remzining

-contrgct ' LR R

Article 17 : Retroactive effect of avoidance

Avoidance shall take effect retroactively, subject to any rights of third
parties,

CArticle 18 : Restitution

Where a centract has been fully or partly avoided, the parties shall
restore to each other what they have received under tnc contract insofar as it
has been avoided. The provisions on restitution upon rescission of a contract
shall apply accordingly. S ' ‘ :

.

Article 15 : Damages

in addition to, or
other party by his
e @ threat. abused an

1. The pa rty who is entitled to avold the ¢

in lieu of, avoidance or aﬁamta?ioq demard a

fault has caused the mistake, has committ ed a fraud, ma
unegqual bargaining power or was pesponsible fo

prov1ded by drtlcle §. .

2. If a mistakefﬁﬁs at least in part the fault of the mistaken party, the
other party may obtain damages from the mistaken party. In determining
damages, the court shail give due COHSLaeration te all relevant circumstances
including the conduct of each party leadihg to the mistake.

3. Damages are governed by chapter x of the Rules,

Articie 20 : Mandatcory chavacter of the provisions

1. . The provisions .of this chapter are mandatory, o cept 1n5ﬁfar as thej
T

relate or apply to mistake and te initial iwmpossibilit
- /2y A contractual term By which a mistaken papty assumes the risk of mistake
does not apply to a mlstake which has been caused by the othér party's”
neg1lwance°/



CXPLANATORY REPORT . .. _ - o

Introductory Remarks

1. The proviéions of art. 1 - 20 of this chapter dealing with sub-
stantive validity of internaticnal contracts are esszentially based upon the
UNKIDROIT Draft of a Law for the Unification of =ertain rules relating to
validity of contracts of international sale of goods of 1972. (Text and .
explanatory report in Revue de dreit uniforme/Uniform Law Review 1973 I 80 ss.).

2. HNelther the Uniform Law on the International Séle of Goods of 1964
(ULIS) nor the U,N. Convention on Contracts for the Internaticnal Sale of Goods
of 1980 (CISG) deal explicitly with the validity of International sales con-

tracts. Rather, both uniform instruments, in identical terms, expressly
declare that their provisions are not concerned ‘with the valldlty of the con-
tract or of any of its provisions or of any usage.  (ULIS art. 8 sent. 2

CISG art. 4 sent 2 lett. (a).}.

3. The revision of ths UNIDROI“ text of 1972 was premured Jy thc authors
of this report with the following purposes in mind:

a) to emancipate the earlier text from its sales context and to adapt it
to.a general instrument on international contracts;

b} to takc into account mew legislative texts which have been énacted

- within the last 2¢ years, especially the Algerisn Civil Code of 1875:
Czechoslovakian International Trade Code of 1963; German Democratic Republic
Law on International Economic Contracts of 1976; Israel Contracts (General
Part) Law of 1973; - Netherlands New Civil Code Bocks 3 and 6 of 138 New
Zealand Contractusl Mistakes Act of 1977 Fortuguese ulVll Code Gf 1966
United States Restatement of Contracts 2d; {1979).

Also the comparative study and proposals of Rodidre, Les Vices du
consentement dans le-contrat {1977} has been taken into account:

€} to supplement the earlisr text by one or more rules desaling with
unconscicnabie contracts, in accordance with a mandate given Dj the Full Com-
ittee at its last meeting in September 1979,

“.  The subject-matter of the following provisions requires brief comment.

Rules on formal validity are lacking so far and will probably have to be

added.

Questions of capacity have been omitted. Lack of capacity of natural
persons will very rarely affect an international cortract The probleﬂ of a
legal entity concluding a contract ultra vires occasionally arises in inter-

national transactions; but it seems appropriate tFat this gquestion be dealt
with by rules on legal entities rather than by rules on contract law.



Article by article commentary

Article 1
a) This provision offers a definition of mistake’ which contains two
gssentizl elements. :

b} The Fiws_ is that a mistake of law shall be treated in the same way as
the traditional T stake of fact. This equation of the two types of mistake
follows the view increasingly accepted in the legal systems of the Civil Law
cas well as in the Common Law, '

G

.¢) The gecond and more important aspect of the definition is its time
element. . The erroneous assumpticn giving rise to a mistake must relate to
facts, or to the law, as théy existed at the time of the conclusion of +h€ con-
tract.. The purpose of fiximg this timz element is to delimit the areas in
which the applicable remedies are to be based on the law of mistake on the one
hand, and on the rules relating to non-performsnce on the other hand. This
delimitation is necessavy because these twoe sets of rules differ averywhere
and the some factual situaticn may be vegarded either as =z mistake or as an
obstacle preventing performance of the contract, or making it more difficult,
The former view will prevail where attention is focused on the (mistaken)
assumption on which the party acted when entering into the contract; the
latter view will be taken if one looks at the situation as it exists at the
time when the contract is to be performed and 1f ons then asks whether there
is a sufficient reason to exempt the party from liability for non-performance.

dY The borderline betwesn the rules on mistake and thess on non~perfor-
nance was drawn by using a eriterion which sesms to be reasonably clear as
well as conforming ‘to most legal systems,  Specifically, the Netherlands
(art. 6.5.2.11 par. 2} and the United States (Restatement, Comment a on Dar.

151} have recently adopted the same criterion.

¢} Sometimes it may be difficult to decids whether or not the fact to
which the mistake relates aroze before the contract was concluded; vyet these {
difficulties do not seem to be inasuperable. If a party is mistaken as to the
factual situation existing at the time of entering into the contract and, on
the basis of this mistake, misjudges certain future dovelopments which ave
relevant for its assent to the contract. then the rules on mistake will be
applicable. On the other hand, if the party correctly understands the facts
as they exist when he enters intc The contract but draws wrong conclusions
- from those facts and, after being disappointed by the actual course of events,
refuses to perform the contract., this is a casze of non-performance, and not

of mistake.

P
&

Article -2
a) This provision states the conditions under which one party may avoid
a contract on the ground of mistakes. The mistake must he essential {a) and
the risk of mistake must not have been assumed by the paﬂ v claiming avoid-
ance (b}. Further, the co-contractant of the party claiming avoidanc
either must have mads the same mistake cr he must have caused the mis Qkp or
he must have or ought to have known of the mistake, having left the mistaken

party in ervor (c}.



b} Accerding to letter (a) a mistake must be “of such ifmportance that
the- contract would not have been concluded on the same terms if the trie
state of affairs had been known'. The drafters have chosen an copen~ended
formula rather than defining, as some Codes do, certain items (e.g. the
subject-matter, or the guality of performance) as ‘essential” because such
statutory enumerations have 2lways to be restricted or supplemented by the
intention of ‘the parties. In applying the text, the principles of intep-
pretation, as laid down in chapter 2 have to be applied, Usually an actual
common intent of beth parties or an actual intent of one party that was known
.or ought to have been known by the other party as to the importance of the
mistake will not exist Then the intent of the parties has to be established
by ascertaining the 1ntent that reasonable- partles would have had under the
same ¢ircumstances., In this connection appiicable usages and the meanirg
given in the trade concerned to expressions, vrovisions and contractual forms
that were used by the parties will be of particular relevance. In commercial
transactions avoidance of a contract will, therefore, ag a rule be denied if
the mistake relates, for instance, to the value or the mafketability of the
‘goods or te mere motivations or expectations of the parties or to minor con-
tractual points not normally congidered as asscntldl in the trade concerned.

Also. a mistake as to the person of a contracting party or as to his personal
qualltves may be an important factor, altnough—in most commercial transactions
this will very rarely occur. Each case will have to be determined on its

particular facts, It is impeossible to offer more than a general formula.

c) Letter (b) establishes a negative requirement in the person of the
mistaken party. The mistake must not relate to a2 matter in regard to which
the risk was expressly or impliedly assumed by him, It may be argued that
this case is already covered by letter (a), since a mistake for which ‘the
mistaken party assumed the risk will not be essential in the sense described
in (a). However, a special ﬁPOVluJOH appeared preferable in order to avoid
any doubt and to ewphasize the impértance of this point,  An examplé of an
assumption of the risk of mistske is an error as to the quality of goods that
‘were bought' as is®, Quite generally the risk of mistake will have been
assumed by the mistaken party if the contract bears For him a speculative
element, because at the time of concluding the contract he does not Fully know
all the relevant facts.

d) Letter {c) establishes several additional but alternative reasons in
the perscn of the co-contractant of the ﬂlSLaken party, oune of which must be
fulfilled in crder to allow avoidance of the contrzct.  The i underlying basic
idea is that the interests of the mistakan parity aione do not justify avoid=-
ance teo the detriment of the cther party, unless the latter's reliance upon -
the concluded contract for some reason or othen does not deserve protection.
Letter (¢} enumerates three Spﬂc'“*c zituations in which it appears justified
to impese aveidance of the contrazct on the co-contractant because the latter
was intimately comnected with the mistake of the mistaken pavty. '

e} One situation arises where both the party claining avoidance and his
‘co-contractant laboured under the same mistake when they entered into the
contract. If both parties, in concluding the contract, acted on the basis
of the same mistake . both uartic' should z2}so hear the rlsk of losing“the
contract, It should be kept in mind, though, that no risght to avoi c-the
contract exists where the mistake relates to a fact arlsing after the contract
has been concluded {cf. art. 1). It seems that most “common mistakes® fall



into that.category. = Further, if the parties erroneously belleve the object
sold to be in existence at the time of contracting. while in reality it had
already perished, the special rule of art. ¢ applies. -

5) In ”unilateral miﬁ*ake-; ( Ve, ose that have not bcen shargd by

party hlli oralnarliy be prutg ted in his reliance on iﬂu contractb exuept
in two situations described in {cJ.

€) The first arises if the co-contractant of the mistaken party caused
the mistake. As in the Anglo-American doctrine of innocent misrepresentation,
a party's mistake is to be comsidered as ‘caused by the other party if it can
be traced to specific implied or express representations of the other party
~or to coaduct which, according to the circumstances, is eguivalent to such
representations. Alzo, silenge of the co-contractant may cause the mistaks.
Mere puff used in advertising or in negotiations in itself is nowhers con-
sidered to - be a representation. If the mistake was caused intentionally .
art. 5 will apply. In the context of letter (o), | however, it is ilmmaterial
whether or not the conduct of the party causing the nl stake was reprehensible.
Even though that party may have been totally free from blame. he caused the
mistake if the course of events leading to the mistake uwdeniablj originated
in his sphere. Under these circumstances it scaews fair to impose upon the
co-contractant the loss of the concluded contract, by allowing avoidance to
the mistaken party.

h) The co-contractant of th ken party alzc does not deserve
protecticon of his reliance on the contract where hoe knows or ocught to have
known of his co-contractant®s mistake and 4id not clear up the matier, even
though reasonable commercial standards of fair dealing would have reguived

hin te do so. In accordance with art. 13 ULIS, the expression "knew or ought
to have known' vefers to wha‘t ghould have been known to a reascnable peprson
in the same situation. Xnowledge of the mistake by the co-contractant only

justifies avoldance if the co-contractant, under reasonable commercial stand-
ards of fair dealing, was obliged to inform the migitsken party of his error.

o8
If there was no such obligaticon, the mistaken party cannst avold. : i
Article 3
_ a) This provision equates an ervor in tho expressicn or transmissicn of
. a statement of intention to an ordinary mistake. The -conditions for, and

the effect of avoidance are, therefore, also governed by.arts. 1 and 10 to 19.
In additicn, it is mxpress1y provided ihat such an .error is considered as a
. mistake of the person who made the etatenent (and not of the recelver). Thus
it is only the declarant or sender of the statoment who ;5 sntitled to avoid
the contract under the conditions of art., 2, for mistake undev art. 3, In
some cases the risk of an essential mistzke occurring in the transmission of
a telegram will impliedly have besn assumed by the sender so that he may not

{ lett. b, If the sender has nect assumed the

Cavoid the contract {see art, 2,
risk, avoidance of the contract is oply possible if the conditions of art. 2
letters a) and ¢} are met. Thus, if the receiver i desired a r&oly by
wire, he may be considercd as having caused a istaxe that occurs in the

~

transm;531on‘hf the telegram {see art. 2, letter cj.




b} If the receiver misunderstands the true meaning of a telegram that
has been correctly iransmitted, this is not a mistake’in: transirission.
Therefore, the general rule of art. 2 applies and not the spacial rule of
art. 3. : o

¢) The provisicn conly applies to declarations made in the course of
formation of a contract; thi covers, of course, also agreed amendments of
the contract or its agrecd termlnatlon. Whether the provision applies to
other communications or notices, depends upon the purposes of the rules pre-
scribing them (see, e.g., for a differing rule CISG art. 27).

[ ":}

Article 4
a} Art. 4 provides that a party shall have no right to avoid a contract
for mistake where the circumstances on which he relies afford him a remedy for
breach of contract, or could have afforded him such a remedy. The latter
clause envisages the situation whe re general remedies for breach of contract
had been available, but do nc longer afford a remedy, @.g. because of lapse of
a statutory time period. ' ‘

b} In the context of intermational sales governed by ULIS, art. u
supplements arts. 34 and 53 ULIS. These provisions limit the buyer to the
rights provided by the ULIS and exclude all other remedics, where there is a
lack of conformity of the goods or where the goods are subject to a right or
claim of a third persomn. Art. 4 is meant to cover also those cases in which
the buyer might have relied on a vemedy under the ULIS if, in the cirpcum-
stances, those remedies had not been barved (for example, because the lack of
conformity is immaterial or the buyer has not given Drompt notice, arts. 33
par. 2, 39 par. 1 ULIS)}, E

c} A special provision saves thejcon ract of sale of an object not ocwned
by the seller from nullity per se (sece art. 9 ;Mr.‘?)

d} The preference of breach remudiué over avoldance appears quite
acceptable as long as it refers to cne spec cific type of contract, namely
‘sales, although the national legal systems remain ulVluLd evern on this narrow
'lssub. But to the majority of the Group it appears unwise to extend already
now that Dreference to eontracts in general, as -ong as the detailed rules on
the cenaltlons of rescission for breach of contract ave ye* unknown. For
this reason, the provision has been placed in square bracke

Article 5

H
n

a) According to . 2
the mistake of the aggrisved y was caused 11L\nt1uralij by his co-con-
Ltractant. In contrast to the requirements of & 'siuple’ mistake (art. 2),
the fraudulently induced mistake need not have been essential; also, an
assumption of the risk of mistake by the aggricved party is 1rrelevant,
~This is in accordance with the view taken in inost legal systems. A more
“specific description of the fraudulent prac¢tices that must be epplied would
be superf}.uoug3 because such formulae would not add to the substance of the
provision nor would they significantly facilitate the task of the judge.
Mere puff in advertising or negotiations in itseclf does not suffice.

i

art par. 1, a contract may be avoided for fraud if
ieved par




7 b} Fraud may also b@ caused by silenc As 2igtinet from a mistake
caused by silence in the meaning of art. 2 ett.c}E silence only causes
fraud if it is designad }y the co-contractant to produce an error on the
part of the mistaken party. By contrast., the criterion for the duty to

disclose iz the same as in art. 2 lett. c).

+
“
I
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Art¢clb 5

a) Art. 5 confers a right of avoidance cn a party who has been le: To
conclude the contract by an dnjUbtiiiiblEU imm 1nunt and serious threat.
The imminence and ths seriousness of the threat are to be evaluated on an
objective basis which, however, must take intc account the circumstances of
each case. Fellowing some recent enactments, the second sentence describes
by way of illustration twe exampiles of an ‘unjustifiable’ threat. The first
is, where the act Or omission which has been threatened, is improper; the
second is, where the act or omission threatened is lawful, but the purpose
which is sought to be achieved is improper. '

b} Contrary to many legal systems, threats emanating from a third person
are equatad to threats from the co-centractant. A party’s interest in being
able to enter into a contract freely deserves absolute and unqualified pro-
tection, 1rrcspec*1ve of whether or not the threat emanated from the co-con-
tractant himself or from a third person. S ' -

Article 7

2) This new provision has been patternazd upon thé model of a number of
recent statutory texts enacted in a variety of cnunfplbq_(eeg. blgcr1g9
Denmark, Israel, United States, West Germany). It permits a party to aveld
a contract in caaes where the other party has abused an unequal bargaining
power to obitain terms which render the contract as suc ch unreasonably disad-
vantageous for the weaker party and unreasonably advantagecus for the stronger
party. The rule only appliecs in cases of abuse of the circumstances men-
tioned; +the provision dees not contain a generzl rule on abuse of circumstances.
It should, e.g. still be possible to avail qﬂ@SQl* of an - even unreasonably -
advantagaous market situation. Also, the dependence mentioned in the rule
must be one which exists outside of the market olLuaLlon,_ The rule does not
apply to the case where s seller because of his dominant mﬂrket osition is
able to fix the price of the goods he sells thus making the buver,economically
dependent upon him. ' ' o

Iy

b) It is the contract as such, and not one or more of 1Ts terms which is

to be judged when the advantage and disadvantage are to be assessed. The
. contract must be both unreasonably disadvantage for one and unreasonably

r

- advantageous for the other: party. The rule

. party abuses the cther party’s dependence to him rare goodz for a price
which is low but not unreasonable, although it mi confer an unreasonably
sreat advantage upon the buyer. And if a person in distress selle goods for
an unreasonably low price the provzblﬁn is not applicable if the purchaser

. derives no great advantage from the bargain. If, however  the bargain is

~grossly unfair it may be covered by art. 8. ' ' '

not cover the case when a
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¢) In contrast to the traditional rule followed in wmost counLri'@ hu
in accordance with recent enactments, an abuse of une unl hﬂﬁgdquna power
gives rise to avoidance of the contract, and does not imply its nullity.
This abuse is not treated 4 differepntly from threat,

Article 8

a) Also this new provision is modelled upen 2 numbel ¢f recertly enacted
statutory texts or case law of various countries. There is, and has always
been, a need to make it possible for the courts to pelice expl 01Lly against
the contracts or the cuntvacL clauses which are grossly unfair, In many
countries such policing has heen accompllshed by adverse construction of
language, by manipulation of the rules &f sffer =nd acceptance, by stating
the contract to be lacking its uauae“‘or the contract clause te be contrary
to public policy or to the deminant purpose of the contract. However., a court
must be able to pass directly on the unfairness of the contract or a paﬂtlﬁular
clause theraein, and to set it aside. Several legal systems show more or less
clearly a tendency in this directiocn. -

b} As the term “gross'unfairness" denctes, the reguirements for the
-application of the rule are strict. 8 disperity between value and price or
some other element’ which upsets the equilibrium of performance-and counter-

. berformance ig, even if ccﬁalaebable, insufficicnt fop refus1na the enforcement
of the contract. Only if the disequilibrium is of such extent that it shocks
the conscience of the court, is there o ‘gross unfairness™.  The provision
does not aim at introducing the idéa of ‘contractual judtice” inte each con-
tract, The permissible extent of'disequlllbrlum is larger than under art. 7.

) The unfairness must exist at the time when the contract is wade, = A
contract or a comtractual clause which, though not “unconscionable when made,
has become so afterwards may be re isc; or set aside under the rules on
frustration contained in chapter x on Lﬁeach of contract.

Article 9
a) Art. 9 deals with certain cbﬁoaquenﬂes that flow from an initial
impossibility of pevformance and from the selleris lack of ownarship of the
assets sold.

b) Most leg?l systems declore 2 contbact of sa ale to be void if the
specific asset sold had alveady DLrlthQ at the time of the comclitsion of the
contract. If one of the parties knows about this initial impossibility of
performance, the otherp party is sometimes awarded damages. Following
judicial practice, scme modapn legislation and advanced modern doctrines,
par.l takes the opposite view snd declares that in such 2 case the contract
of sale is valid and nay not even be avoided on the ground of mistake. An
initial impossibility of performance is thus b put on the same footing as an
impossibility of performance scturring after the coriclusion of the contract.
There appears to be no reascn to make the validity of the contract depend
upon the aceidental fact nat the asset scld has perished hefore or afterp
the conclusion of the contract. the rights and obligations ¢f the parties
that arise from the ller inability to deliver the perished goods ure

[
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determined according to the flexible rules on non-performance. Under thease
rules it will be possibleé to attach due weight to, e.g. the seller’s know-
ledge of the destruction of the scld goods at the time of contracting.

c) However, several members of the group (as before a minority of the
UNIDROIT Working Group)} were of the oplqzou that the rule of par. 1 could
give rise to considerable difficulties in practi pﬂClally in cases of
legal 1mooa51b111ty of performance of a cont“acLua OblLE tion. Therefore,
the provision is placed between square brackets.

~d) Paragraph Z excludes the rule of certain countries that deem a con-
tract, especially a contract of sale, void if the seller 4id not own the

sold asset. Paragraph 2 is drafted broadly so as o encompass any rule of a
comparable bearing that may exist for other typss of centract. The rights
and duties of the parties are to be dotermined by the rules relating to a
valid contractu,b_1L61ally those on non- Dﬂr*o MANCE .

Article ,lQ

a) This new provisicn regulates in a general manner Tthe consequences
that follow for defects of comsent if third persons have participated in the
contracting process. Paragraphs 1 and 2 distinguish according to¢ whether
the third person is acting for a contracting Da“”v (as agent or otbey type
of ﬁ$ddleman) or not.

b} In the former case, the ¢ actlng sarty whose consent has been
affected by the third person act:n for the co- COFTPthant may avoid the
contract as if it had bear concluded by the co-contractant himself (par. 1).
Also the state of mind of the third person which is relevant especially Tor
applying art. 2 lett. c¢), is in this case attrLQuteu to the co-contractant.
_ These rules are fairly obviou ‘ '

r
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¢} TIf, on the other hand, a third person has acted for whom the co-con-
tractant is not responsible, then the contract may only be avoided in cases
of fraud or an abuse of unequal bargaining powsr, if the co-contractant knew
or ought to have known of the fraud or the abuse (par. 23, for only then is
it imputable to him. If the co-contractant was innocently ignopant of the
fraud or the abuse, the contract cannolt be avoided to his detriment.

*“Ii {J

d} It should be noted that in the case of threats by a third person it
is irrelevant whether tbc co-contractant knew of *hsm or not i{see arh. 5:
~r0” whatever per%on .

Articie 11
This new prowwsloﬂ has been inse w*ec‘ following tnb trend of recani
“legislation. It is alsc usually pwov:dee that ronLlpmatlon is only
effective after iue term fow glVan notice of av01u8n0f haq started to run.



ﬁrticle 12

taken party may
ngness to perform

a) According to art. 12, the co-contractant of a m
prevent avoidance of the contract by expressing his willis
the contract on the terms intended by the mistaken party.

ot

b} The possibility of adapting the contract to the intention of the
nistaken party enables the co-contractant to bind the mistaken party to the
intended terms of the contract, The mistaken part" may thus be prevaented
from ridding himself, upon the-pr text of his mistaks, of a contract which
may have become burdensome to him through intervening aconomic. reasons.
Such & regari for the Ln*ﬂrbsts of the co-contractant in preserv1nb an
adapted contract is only justified in the case of mistake and not in other
cases of defective consent,

c} The adaptation is cffected by 2 declaration of the co-contractant,
to be made promptly after having been informed of the terms of the contract
as understood by the mistaken pavty, or by a corresponding performance. It
is not laid down how the co-comtractant is to receive the informaticon. about

the erpvans’ understanding of the terms of the contract. The DPlﬂClDle of
good faltn in dealing will lead to a solution adapted to the cix cumstancﬂs of
the case. . The co~contractant’s declaration to perform the coutract as it was

understood by the mistaken party, or a corresponding factual performance,
without restrictions or conditions, is binding upon the mistaken party and
completes the corrected contract of the parties.

d} The co-contractant's dcc+ufat10r or performance axtinguishes the
right of the mistaken pariy to avoid the contract. If the mistaken party
had already given nctice of avo;danc; this declaration loses its. effect.
On the other hand, the mistaken party may claim compens zaticen 1f he has
suffered d@mago and is not made whole by the adaptation of the contract
(art. 13).

Article 13

a) This new provision alsc provides for- adaptation of the contract but,
contrary to art. 12, requires the intervention of a court or an arbitrator,
It is primarily a companicn of the new rules on abuse of an unequﬁT bap-
gaining power and gross unfairness (arts.? £), but possibly it supplements

3
alzo the rules on mistake. By contrast, it is not approgrlgte to. upholid a
comtract which has been made under the impact of fraud or threat because in
this case any confidence hetween the parties will be spoi iled. :

b) In case ning power and zross

8
unfairness it may

aften be morse reasona ble and real tic to reviss the con-
tract than to aveid it, sspecially if it has already been performed whelly
or in part. It is expressly spelt out thet a court or an apbitrator can
effect such adaptation of the terms of. the contract only upon the request
of .@ party whe by an aveidance of the contrﬂc; would be exposed to an undue
haprdship. The criterion for the adaptgtlon iz to bring the terms of the

contract in accord with “reasonable commerci al taﬁadfcs of Ffair deallngi.
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c) Since some members of the Group would prefer not
)

to admit “forced
adaptation for cases of mistake, arte., 2 and 3 are placed in square

brackets.

Article 1lu

a) This provision sets forth the formal requirements for a notice of
-avoidance, No specific form is veguived for the notice, In particular,
it is not necessary to bring a judicial actien for this purpose, nor must
the notice be evidenced by writing nor 1s it necessary that the specific
term Yavoidance” be used in the notice, It is alsc unnecassary to atate
the reasons for avoiding the contract. wt, in practice, a notice of aveld-
ance will DPOD&le always be accompanied by some explanation on what 5ﬂounus

+

the avoidance was based. However, it 1

ig necessary that the noticz be
‘express’, Mere non-performance of the contract or related forms of conduct,
therefore, do not constitute an effective notice of avoidancs.

: b} Nevertheless, the. provisicn nust be interpreted in the light the
- general principle of good faith. This may mean that, whenever it was the
co-contractant whce had committed a fraud, made a threat or abused an unequal
bargaining power, the absence of an express notice by the affected party
should not always excliu ¢@ the lattcv from exercising his rights.

a) According to this provision. not of avoldance must be given
within a “reascnable time’. The period of time for giving notice has not
been fixaed more sp@cifi01llv because some leeway for judicial discrétion
scems indispensable in visw of the multiplicity of factual situations.

A specific period of time would in some cases make it possible for the

Qe
1

mistaken party to delay the notice of aveidance, deponding on how the market
develops, and thus to speculate to the diszadvantage of the other party.
Fixing too short a time perlmu mzy jeopardizs the chances of reaching an
amicable settlement betwean the parties. The pendency of negotiations
between the partiss with a view te reaching a a@T*l@m anit NUotj in any event,
be taken into account in determining the reasonahleness of the time of
giving notice. ' : a

b} Favagraph 2 provides a aa hﬂﬂum pericd for avoidance. It is fixed
at two years after the conclusion of the contract in the case of mistske and
at five years after the conclusion of the contract in the other cases.

This latter longer period contains a punitive element. The notice must
reach the co-contractant within the fixed narinds.

Article 16

_ &) Following the example. of some recent legislation, <this new provision
now deals expressly with partial avoidance. Thiz is limited to¢ part of &
severable contract, e.g. & contract with-several parties or relating to
several, independent assets. An avoidance limited to individual claus
of an unseverabls contract will usually destroy the balance betwesn the
parties® obligations under the contract and is therefore inadmissible.
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b} Even so, the party invoking partial aveidance of a severzhle con-
tract wast, if need pe, allege and prove that it is unreasonable, in viawy
of :the C;PCuWSTEHCOS of the case, to uphold the remaining ﬁﬁptracb. '

Article 17

a) Art. 17 provides that z notice of avoidance (which is effective
under the Drcvhdxnf substantive and formal rules) shall have retroactive
effect. . The contract is resarded as never having existed, but the rights
~ which thlrd parties may have acquired are not affected. . '

b) In the case of a partial avoidance. this rule applies, of course,
only to the avoided part. : '
Article .13
et AN
a) According to art, 18, what has been supplied or paid under the con-
tract, insofar as the latter has been avoided , shall he restored pursuant to
the rules on restitution upon rﬂsglbblon of a contract,

7 b) This provision should apply by analosy to the Pestoration of con-
tractual performances that may hecome necessary upon adaptation of the
contract {art, 13}. '

CArticle 13

;a) This provisicn reguiates the problems of compensation that may -arise

in cennection with defects of congent. Paragraph 1 deals with a claim for
damagus by the party whose consent has been advers LTy affected, par. 2 with a
claim for damages of the co-contractant against z mistaken partv, Paragranh

3 merely is a cross-vef “erence to those provisions of the Rules that detéfmine
damages.

‘D)  Paragraph 1 establishes a duty of compensation for those acts of the
co-contractant which, faultily committed, have caused a defect of consent or a
gressly unfairp dlsparziv (art. 8). It is necessary to establish a2 separate
basis for this duty of compensation since the envisaged Rules will not covep
torts and chapter I on formation of contracts does not contain a correaponding
provigion, Whether the claim for damages here established has a tortious op
a contractual charactzr, nsed not be decided, In accerdance with the
Frevailing view, a clalv for damages is made dependent upon the co-contractant’s
faulet, Damages may be claimed sither in addition to aveidance or adaptation
of the contract; in this case. some of tha dumaﬂe will already be absorbed by
the avoidance or the adaptatﬂon of the contrac Or demages may be claimed
in lieu of avoidance or adaptaticn,

ci According to par. 2, in the case of mistake, the co-contractant may
claim damages from the mistaken party, if the latter's mistake was at least
in part due to his own Fault. Contrary to some legal system 8, the Rules allow
& party to avoid the contract for mistaks even though the mistake may have been
due to the mistaken party's own fault. In this case some compensation ought



to be pald to the co-contractant, particularly where there was & commen
mistake to which he did not contribute or where he caused tnc mistake
innocently. The amount of the damsges must be determined by considering
all the relevant circumstances, including the conduct of each party which
led to the mistake.

a) This provision gives a xardﬂtory _huractﬂr to most of the provisions
of this chapter. OFf course, the value of this provision may be limited as
long as the Rules have not been enacted intc national or international
legislation. Even so, it iz appropriate and necessary to signify clearly
the intention of the drafters of the Rules that most of the proviszions of .
this chapter are wmeant to he mandatory. It would be intoierable and con-
trary to mest national laws 1F the parties werc entitled to exclude or
modify the provisions of this chapter velating to fraud, threat, abuse of
unequal bargaining power or gross unfairness.

b} On the otner hand, the provisions relating to mistake and initial
impossibility do not partake of such public policy character and therefore

need net be made nandatory. Article 2 lett. b} expressly covers alveady
an assumption of the risk of mistake. The parties sheould also be able to

make the validity of their contract dependsnt upon the initial fOSSl“lllLy
of its performance. :

¢} Some laws, e.g. BEnglish law, do pot allow to exclude the risk or the
liability for a mistake which was caused by the co-contractant’s negligent
misrepresantation. Indead, the contractual assumption of the rlsk of
mistake is not designed to cover caszes where the mistaie has been negligentliy
caused by the co-contractant of the mistaken narTy This rule is embodied
in par. 2. For technical reasons the preovision is pichn in:square brackets;
this is to note the necessity of recomsidering the rule in the light of the
provisions on exemption clauses in seneral, which will have to Le worked out.





