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Chapter 3.

THE SUBSTANTIVE VALIDITY OF INTERNA TIONAL CONTRACT

Section 2 :. Publi¢ Prohibitions and Permission Reguirements

Artlcle 1 Deflnltlons

i. Public prchibitions and public permission reguirements in accordance
with this paragraph are énly those which result from generally'accessible
provisions of law, and they shall be applied in accordance with the law of
the State that issued them, 1rresfect1ve of the law which lb appllea to the
'f@ot of the contract

2. Public prohibitions in accordance with this para”“aph are those in
respect of which, according to the law of tie State establishing this prohi-
bition, ntllity of the contract or of the correspondin g't v of the contract,
ig provided as the legal consequence of non-olLservance.

3. Public permission requirements in accordance with this paragraph
are those in respect of which, according te the law of the State establishing
this permission requirement, ineffectiveness of the contract or, of the cor~
responding term of the contract, is provided as the legal consequence of
the absence of this permission. = ' '

- Article 2. Prohibitions

A contract is null
(a) if it is prohibited in accordance with the law in force in at least
one State where a party to the contract has his place of business,
or aiso
if it is prohibited according to the law in force in an other State,
provided that the contract has a significant connection with this law.
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Article 3: Permissions
1. A comtract is ineffeétive exgapt as'pr6Vided in paragraphs 3-6 of
this article if

(a) it requires permission in accordance with the law of at least one
State where a party tc the contract has his place of business, or
(b} it requires permission according to the law of another State provided

that the contract has a significant connection with this law,

and permission has not yet been granted under sub-paragraphs aj and b).



2. A contract which according to parvagraph 1 is Ineffactive becomes
effective after the last permission, the absence of which zave rise to
its ineffsctiveness, has Leen granted, unless the partl :¢ have otherwise
agreed or  another date is ind 1catea Jﬁ th mission.

3. Unless ctherwise provided, the party whose place of bhusiness is
.situated in the State that requires the permission shall seek to obtain
such permission. If permission is required by the law of a gtate in which
none of the parties has his place of business, the party who has to perform
:the act for which permission is reqﬁired must seek to obtain permission.

4. The party required to seek to obtain permission shall do so without
undue delay and with the diligence duc in trade, he shall bear any expenses
entailed and inform the other party of receipt or final refusal of permission
without undue delay.

5. If -the other party has not been informed of tnc receipt of perm1a~
sion by the party who had to seck to obtain the pérmission, The latter cannot
rely cun the effectivensss of the contract in relation te the former party.

6. If the party required to obtain the permission does not do so within
“an agreed period or within an &Xt&ﬂdbd period flxcd by the other party

or, where no ﬂerlcd had been ajfreed, within / 6 / months from the

formation of the contract, the other party is @Ptltlbd to withdraw from the
contract. The same applies if the latter party has not been informed by the
other party of the receipt of permission within such pericd. The party required
to obtain the permission may likewise withdraw from the centract if notwith-
standing the fact that he sought without undue delay and with the care custo-
mary in trade to cbtain the permission he failed to do so within the agreed
period, or. the extended period or, where mo period has been agreed, within
/ 6 / wonths from the formation of the contragt. et

Article U : Party with mcre than one nlace of business

: ‘A party with mone than one places' of business ‘may’ not rely on any
prehibition or permission requirement mentioned in article 2 paragraph (a)
and article 3 paragraph 1 (a), if one of his places of business is situated
in a State where no such prohibition or permission requirement exists,



Article 5 Drohlbltlons and permissicn regulremenrs to bu OboePVEu

1. The observance of foreign public prohibiticns under Arvticle 2,
and of forsign public permission requirements under Avticle 3 paragraph 1
may be refused oply if their observance is incompatibls with the public
policy (Yordre public’) of the forum.

=
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2. The application of foreign prohibitions and permission requi-
rements whose adoption is permitted or required by internationzl agreements
may not be refused in relations invelving States parties to the respective
agreement.

3. Nothing in these rules shall limit the application of the prohibi-
tions and permission reguirements of the State of the forum.

Article 6 Prechibitions and permission recuirements concerning
1nd1v1dual terms of centract

Where prohibitions under Article 2, or permission requirements ynder
Article 3 paragraph 1, refer only to individual terms of the contract, then
in cases of such a prohibition, or of fzilure to obtain such permission
within the period fixed by Article 3 paragraph 6, or of vefusal of permission,
the conjract shall be considered to be concluded without the corresponding
term if, having regard to all the circumstances of the cass, it is reasonable
to uphold the contract in the absence of this term.

Article 7 : Mandatory character of the vules

The rules contained in Articlesl , 2, 3 naragraph 1, ands are
mandatory,






EXPLANATORY REPCRT

A. GENERAL REMARKS

Introduction

. 1. Tne Fules proposed aroceed frou the fact that this set of
Vproultms will be included in Chapter 2 of the Rules of the “Frogressive
Codification of Trade Law® {Validity). and will form a separate chapter
“thereof. ;

2. At present, special significance for the validity of internatiocnal
trade contracts 1s assumed by those mostly mandatory rules which serve to
. .achieve politico-economic aims and which are shaped by the social and eco-
-nomic: system, inciuding the organization of the respective:State's.foreign trade.
-The propoesed Uniform Rules would lese a great deal of their importance if
they overlooked this issue., All States have an interest in the acknowledgment
of their own norms of this kind by other States and their courts, as well as
by foreign arbitral tribunals. This interest can, howsever, be satisfied
:onlylgn;the'basis:of mutuality, -and therefore within the framework of an
international agreement. International rather than natiomal regulation is
better suited to meet the interest which States have in the mutual consi-
deration of national norms. It ensures a higher Gegree of legal security
and effectively avoids the disregard of national norms y the parties; for
instance through choice of law and jurlsdlctlon elauses.

3. The Informal Working Group on the Progre851ve Codification of
“* Interpational Trade Law at its meeting held in Copenhagen on 31 March and
-1 April 1980, de01dea thdt the problews relating to_ llegality should be
included in the Rules and treated frow the standpoint of conflict of laws
(UNIDRCIT 1980 P.C. - Mise. 2, p. 5. The first vevsion of this material
was accordingly worked out (UNIDROIT 1960, Study L, Doc. 18). It was put
up for discussion at the session of the Informal Working Group held in
Hamburg from 23 February to 25 February, 1981. This version takes into
account the proposals submitted at this session {cf. the Report submitted
on this session prepared by the URIDROIT S ecrétariat - dNIDROIT 1961 P.C, -
Misc. 3). This material deals with the impact of prohlbltlous and permis-
sion requireménts on the validity of internatiopal trade contracts and in
~this way cévers only one aspect, ‘thougn an especially important one, of
illegality.

vu0 7 It is slmost certainly the case that no unlf*ed reguldtlon of the
circumstances under which pronlbltlons or permis bloq ﬂeqdlrements apply, can
be reached at the present timeé, The ldying down of such’ legal rules is
contingent on such factors as the economic system, the level of economic
development, the structure of foreign trade, integration into economic
groupings, which always almost differ from one country to the other. Even in
those cases where harmonisation or even unification does not seem +to be
excluded, codification would not be the proper way of proceeding.



I. Sunvey of the present legal situation

5.  Befeore describing in detail the possibility of including ille-
gality on account of norms of a politico-economic character in the Rules,
an apergu will be provided of the present legal situation in this field.
In so doing the framework of validity will be exceeded, and general consi-
deration given to the effect of foreign public or mandatory
rules on international trade contracts. Here, in this part, poor defini-
tions, slight overlappings, or divergencies in the chosen terms are still
acceptcd In the subssguent survey, special attention will be devoted to
more recent international a: reementa concerning economically relevant
spheres, irrespective of whether they are in forcs, have only Béen passed
or are still at the drafting stage. The relevant material on this Subject
is at present not very comprehensive. In conseguence, the situation under
zach national law could be dealt with in & fairly extensive manner,

Contractual practice in this field cannot be “t5urded?as being
representatlve as these problems are not subject to the will of ‘the partle
It responds ‘however to the present legal situation and is, in this respect,
revealing ., IR S

{a) International agreemenis and draft agrecments

&. Probably the best known example of the regulation of the relevance
to contractugl relationships of natiopal, and in pertic zulay, forelgn, provi-
sions with politico~economical cbjectives, is Article VIII sec. 2 (b} of the
Eretton Woods Agreement, the first sentence of which reads as follows.
“Exchange contracts which involve the currency of any mowber and which are
contrary to the exchange control regulations of that member maintained or
imposed comsistently with this Appeement shall be unenforceable in the

cterrvitories of any member,”
7. Thereafter, further agrecments show the seme tendency. Thus for

.instance Article 186 of the Convention on the Law Applicable to Agency,
vadopted in the framework -of the Hague Conference on Private International
. Law {Protocol of the Finzl Session on June &, 1377) but not yet in f@rces

read as follows: _ -

“In the application of this Convention, effect may be given to the mandatory
~rules of any State with wnich the situation has a significant connection, if
w of that State, these rules must be applied
te choice of law rules’ o

Jand in so far as, -under the la
whatever the law specified by :

i—= (‘



Only three aspects of thls rule will be nlgnllbht here:

- It plaaea the gmpha51s on. the scoPe of ‘ppl;catlon whlcn‘tne respective
rules are intended to have within the State which enacted them: ‘

~ It refers not only to the validify of a contrast but alse to the positive
formulation of its content (poo51bly contrary te the intention of the
parties); '

- It is an optional provision simply designed to bring about the application
of foreign mandatory rules by other States. '

3. Similarly, Article 7, pava. 1 of the EEC Convention on the Law
Applicable to Contractual Obligations, of June 13, 1980, which also has not
yet come inte force, reads as follows: g ‘

"When dpplying under this Convention the law of & country, effect may be -

- given to the méndatory rules of the law of another country with which the:
situdtion has a close comnection, if and insofar as, under the law of the
latter country, those rules must be applied whatever the law applicable
to the contract.” '

But! it is added: S : . : :
#In considering whether to give effect to these mandatory rules, regard
shall be had to their nature and purpose and to the consequences of their
application or nonapplication.”

, In this way, certain problems arising from the application of
cornflicting norms of several national laws can be avoided. However., the
possibility of evaluating the content of foreign norms could easily be
abused if it were universally admitted.

The problems connected with such a Lar'redching.gpplication of
mdndatory rules of several legal systems are alsc evident from Article 22
para. 1 (1) of the LEC Convention which permltsthe entering of reservaticns
;;w1th regard to Article 7 para. L. The EEC CorventJOn, MOYEOver,. contains
other rules prov1d1ng fo; the application of the mandatory rules of certain
legal systems, chosen accordlng to different criteria, 1rrespect1ve of the
law agreed upon as the law of the contract. This is the case in general
of the mandatory rules of the law of a country to which ail the elements
of the contract refer although the parties referred to the law of a “different
- country as the proper law (Article 3, para. 3); this, furthermore, épplies
To consumer contracts and employment contracts in favour of the m“ndatory
provisions of the habitual residence, or, resgcct¢vulyg tha habliual place
of employment, as far as they are protective clauses in favour of the con-
sumer or the employee (Articles 5 and 6). The law thus defined has the
character of a minimum standard.



©. 9.0 In Article i para. 1 of the United Netioms Convention on the
International Multimodal Transport of Goods, the guestion of national pre-
gulations and control provisions is touchsad upon in a ngy roundabout
mannep: : _
"This Comvention shall not effect,or be incomﬁatible with,the application of any
international convention ov national law relating to the regulation and con-
“trol of transport operations,’

In addition, Article 4 para. 3 of the Convention imposes the obli-
gation on multimodal carviers to abide by the law applicable in the country
of their operations and, of course, by the provisions of the Convention.

10. The Vienna Convantloﬁ of Agrll il, 1980, concerning the law of
sale, expressly dispenses with the regulation of *ue validity of the contract
(Article 4 letter a), and touches upon the problbmg under discussion only in
Article 54, according to which the. obligation of tnp_wuyer to pay the price
also requires that he take such steps and observe such formalities as are
called for the contract and any laws and regulations, in order to effect
payment. In respect of this obligation, the comulative application of the
legal provisjons of the states concerned is taken as the bas lS.

1l. Arthl# 16 pd:a, 2 of the Geneéral Conditions for‘ﬁbésqpeciélization

and Cooperation of Production between the Organizations of the CHEA Mémber
Countrles of February 15, 157% (@BSK/R?%) provides Tor the contract not taking
effect on its conclusion {tmese cowdl*long a;piy ex lege +o mdlt1¢atpral
contracts): . ‘ o _
"However, if the legal proviSions of the country of one of the carties re-
quire permission of the contract by the competent State organ, the contract
takes effect on the day the last required permission is granted, unless the
parties agreed an other date.”

12. The question of anaatory norms was the subject of lengthy con~
troversy in the discussions on the Cenvention of the Law of Agency 1n1t1atea
~by UNIDROIT, without the preblem being solved {cf. discussion of_the.questions
in UNIDROIT 198 ‘Prep. Group Agency, Doe. 2, p. 5 et seq.).

. {b} National pregulation

i

er al rules. of conflict of laws cxist which require
public. law,




i%. Certain consideration is provided for by the Austrian PIL Law
on Consumer and Employment Contracts (with re egard to consumer contracts
express mention is made of protecticn under private law). As t¢ consumer
contracts, the autonomy of the parties iS'ilmlted in favour.of the manda-
tory rules of the country of habitual residence, and in respdct of contracts
of employment in favour .of the habitual place of employment, these norms
being minimum standards cstablished in favour of the consumer or the employee
as the case may be (cf, Bundesgesetz v. 5. Juni 1374 BGRL 1978, No. 302,
para. 41, para. 44}, '

15. In the Swiss PIL Bill (Bundesgesctz Uber das Internationzle
Privatrecht, Schwelzer Studien zum intermationalen Recht, Bd., 12) the ap-
- plication of law is unmistakably no longer confined to provisions of a

private law nature.

Rather the application of & provision of foreign law is not

excluded by ascribing to it a public-law character (Article 123 para. 3).
The proper law is in principle applied to intermational trade contracts,
including those of its rules characterised as pules of pub¢1c law (resulting
from.Article 13 as a whole). Reservations are made By “ordre public” in
its negatlve and positive functions (Article 17). The latter refers to the
exclusion of foreign law insofar as Swiss. Law, given its special purpose,
requires exclusive application. = Moreover, the bill provides for a separate
application ("Sonderankniipfung”) of internationally mandatory rules (i,e. with
a2 claim for application irrespective of the rules of private intermational
law}, subject tc the following prerequisites (Article 18):-
~ exclusive scope of application of the foreign law;
- sufficiently close connection between this law and the circumstances;
- an especial imterest in application on the part of the issuing state;
- recognition of the legitimacy of the purpese aimed at by the issuing

State (aspect of the evaluation of Foreign law); '
- application must not be in conflict with "ordre public” in negative or

positive respects.

16. The PIL-Laws of Socialist States, likewise, do not regulate the
1 mandutorj‘rules on contracts.

- consideration of the relevance of fbreig
Neither the GDR law COECLTHIRG internatiocnal ec0n0m¢c contracts, nor the
'prchoslovakldn law concerning legal relations in 1ntepﬁ ticnal trade

directly cover this question.



Within the framcwork of Articie 12 of the GDR Law on Interna-

. tional Economic Cont +s {German abbyr. GIW - Gesetz {ber internationale

1W1rtbchdftsvertrage) whlch provides for, the nullity of contracts in the

. event of breach of a legal prohibition and impossibility of performance,

S and of Article 38 concerning the invalidity of contracts to the extent

.that public permissions as a prerequisite for validity have not been

granted, it is generally held that foreign prohibiticns and permission
raquirements may alsc be taken intc account. Their application is oply
limited to the extent that they are contrary to "ordre public”, which is

in particular the case where they ape contrary to the general principles

of democratic intermational law. When deciding on recognition, account

must be taken of the extent to which with repard to comparable regulaticns of
the GDR the effect on contractual prelations is considered Ly the issuing State
(cf. Kommentar zum Gesetz huer internationale Wivtschaltsvertrige, Berlin
1878, S. 83, 118; Maskow/ Rudolph, Regelung der Koliisicnsprobleme der
‘internationalen Wirtschaftsbeziehungen in der DDR, AWD 1880, 8. 26). Here
foreign law is considered within the framework of the substantive norms

of GDR law. - As with the English doctrine of the rblevance of the law of

the plzce of performance, the application of GDR law as the lex causae is
presupposed,

17. As to Soviet PIL, Lunz takes the view that the relsvance for
private law relationships of foreign mandatory rules.may be recognized. What
matters here is not the application and factual enforcement of forelgn
administrative acts as such, but the recognition or non-reccgnition of this
or that effect for the given contract which, according to its nature, should
be solved on the basis of PIL. Here, express mention is made of export,
important and currency regulations. This does not imply, however, that
their relevance is to be determined on the basis of the tradition conflict
of laws rules, there may be criteria for a se parate ap;llc;tlcn as well
{Lunz, The course of private international law, general part, Moscow
1973, p. 178 et seq. cof. alsc as te Hungary: Meznericz, Foreign
Exchange Legislation and PIL, in: Questicns of Iinternational Law, Budapest
1964, p. 93).

. 18. In general, one may start from the premise that the Socialist
countries apgly their OWDVanddtUTy rules acccrding to their
_1qtended scope of application and call fer their being taken into

‘laccount by court° and argltrdx trlbunals of ofnar Qtdtbb (e.g. hunz loc.
cit., p. SC). At the same time, however, ‘thesge States are prepared to
recognise the effect of absclutely mandatory prov181olq of the law of
foreign States regarding contractual relationships, provided that there

is a sufficiently close connection and that “ordre public” is not viclated
(for instance, discriminating provisicns against Sccialist States in the
sphere of foreign trade).



(e) Caselaw

19, As legislation with regdrd to the vecognition of the relevatce
of forelgn mandatory rules on private law relationships has not yet progres~
sed very far, caselaw plays an’ 1mnortant role, t 15 not yniform in the
Western dndubBtrialized countries; ‘anc¢ is essentially marked by protection
From ora reéspectivaly, limitation’ of, the legal effuct of nationdlization
regulations, in particular of Sociaglist &tates aznd the external trade laws
of these countries. ineluding foreign =xchange law.

2C, Under English caselaw, foreign iﬁternatiohally mandatory law is
“applied if it is the preper law of the contract or the law of the place of
performance. Here, it is not clear whether in applying the mandatory rules
of the place of performance we are dealing with a reference to the law of
conflict, or to a substantive rule of “the Erglish law of contract. Appli~
cation is excluded if we are dealing with Foreign "revenue, = fiscal or
political law”, or if public policy is violated. The application of
'foreign-internationally mandatory law is justified as "an act of comity''.
("An English cdurt will mot require a party to d¢ an act ‘in performance

of a contract which would be an offence under the law in force at the place
where the act has to be done', Zivnostenska Banka National (orporation v.
Frankman, (1349) 2411 E£,R, 671, cf. Chesnxre/wovtn, Cheshire's Private
lnternatlonal Lau, 1870, p. 223 ).

21, 'In Swiss caselaw, the principle of non-application of foreign
law has been superseded. Application or ncnapplication is preceded by an
evaluation of the rules. Insofar as foereign public law serves exclusively
or predominantly the protection of private interests there is no reason to
reject such a public law on account of its nature (B.G. wi 2.2.1954, BGE
80 II 8. 53, also BGE 95 II, 8, 109). The limits of application .or nonap-
plication are not clearly fixed. To the extent that application is rejected,
refevence is made to "ordre public® (Stucki, Der Crundsatz, der Nichtanwendung
fremden &ffentlichen Rechts im schweizerischen IPR, Zlrich 1971).

22: .Under the caselaw of the Federal Republic of Germany alsoc there
is no general principle of the nonobservance of foreign public law. Its
application or ncnapplication depends on an assessment of the rules in
question. The nonapplication of & given mandatory law is justified by referen-
ce to the traditional principles of ths nonapplication of foreign public
law, the specilal treatment of public law under cenflicts law, the territorial
principle, and the lack of extra-territorial effect, lee the Swiss BG,
the BHG of the FRG distinguishes between norms of public iaw whlch_preﬂomi—
nantly serve the protection or the interests of individuals; and those ser-
ving the achievement of the aims of Yoreign States in the fields of scononic
and gtate policy. Foreign exchange prov;s;ons of the Soc1a¢1st countries’



are in particular classified as belonging to the latter category (BGH 31,
367; cf, Schulte, Anknlpfung von Eingriffsnormen, insbésondere wirtschafts-
rechtlicher Art, im internationalen Vertragsrecht, Bielefeld 1975).

Furthermore, if the foreign State is able to ensure enforcemsnt
of its mandatory law with the result that the debtor is virtually prevented
from performing, foreign mandatory law will normally b observed within
the framework of the application of the provisions of the lex causae )
concerning impossibility of performance. Acceptable ForQLgn publlc law3
also a politically motivated law of a foreipn country (e.g. American embargoes
imposed on Socialist states) is frequently enforced on the basis of the
substantive provisicns on good morals (para. 138 BGB), (e.g. BGH 34, 169),
Here, . application is not subject to the proper law.

. 23, Under French casclaw, foreign impetative regulations are classified
as "lois politiques” having territorial applicatiocn only, with the result
that they ave not applied. There is however the pratice that foreign impe-
rative norms may be taken into account if in the event of their non-applica-
tion good morals ave affected. The classification of foreign norms as
"lois politiques” is not defined, There is a tendency to define them as
such in accordance with the desived result. The decision is made dependent
on whether foreign imperative norms are of an extraordinary character or,
owing to legal development they have transgressed the sphere of the extra-
15865 Rev. crit.

ordinary character {¢.g. foreign exchange laws - Seine 9.2,
(19883 6813,

55 (1965) 282 at se w5 Cass. 16.10.1967 Rev. crit.

‘24, Dutch caselaw does not acknowledge any general principie of non-
application of fereign public law. With regard to foreign mandafory rules,
the consideration of the proper law of the contract plays a Significant'fole
for-both the justlllcat101 for their -application and also for their exclusion.
" Undcceptable foreign law is excluded by means of the ordre public clause or,
-respectively, an arbitrary determination of:the'éfoppr law of the contract.
On the other hand, foreign rules not belorging to the lex cdusae can be taken
into account through the general clause of good morals {(c¢f. Mathilde Sumampouw,
Armerkung zu BGE 23.3.1965, RabelsZ 1966, §. 24l ff., in particular analysis
of ‘Dutch caselaw for instance H.R. '%.1,1967 Ned Jur 1958, P, 485 H,R. 16.11.1956
N.J. 1957 Fr. 1 Rb Amsterdanm, 26.4,19573‘ﬂabelmé 24 {_1‘959)‘J €. 313).

{
|

_ 20° In the SCdDuLnaVlan countries therc is a tendency to apply
'1nva11dat1nb rules of a forelgn proper _J_.awS unless they :esult to be
contrary to the ”ordre public of the forum {cf. Mambro, Ordre public
and’ fraus legis in horweglq conflict law, Internationalée Recht und

'Dlplomatlea 1857,°S. 315 ., Lando; Centract, International ;ncyclopedla

Jof COmpardtive Law IIT 24, p. 200 et_seq?} Beckmann, RabeisZ 25 (1960),

p. 541l et seq.).



(d) Contractual practice

26. The practice of internmational trade contracts iz, in general,
‘based on the view that a State’s mandatory provisicns with a politico-
economical orientaticn which pefer to circumstances concerned by them,
have to be observed. Accordingly, the entry inte force of the' éontract
is made contingent upon the required public permissions; the parties
undertake to introduce measures of adjustment if the performance of cer-
tain obligations will be affected or rendered impossible by the future
issuance of such provisions.

27. As an example of the many standard. contracts, .guidelines and
similar documents influencing contractual practice, mentioned should be
made here of INCOTERMS. INCOTERMS, as widely applied privats rules of
interpretation for delivery clauses customary in ivade, proceed from the
cumulative application at least of the permission requirement provisions
of the countries of the exporter and importer, and on the basis of such
an assumption assign the duty to obtain these permissions (cfu for
ingtance CIF A.3, and B.3.). :

II. Conclusions for the creation of a uniform rules

26, It is a well-established principle that the mandatory rules of the
iex fori, insofar as they zre intended to apply indep. pqently of the COD&llCt
of laws rules, are given effect (cf1"also.Lando lee. cit., “.3200),

29. There is no genérally binding principle of the non-application
of corresponding foreign rules, as far as their relevance on contractual
relaticns is cencerned.

30, The question of whether ox not te apply foreign law of this kind
is not, 2s a rule, made dependent on the consideraticn of mutuality. :

31.  As the mandatory rules of the ch {ggirare applied in any. event
'(crn 1tem 28) but for51 Pandatorj pPOVLclon@ are also considered at the’
“same txme, there is a t@ndngg to apply the cumulation principle.  This

seems acceptable bccauua Jt corresponds to the principle of peaceful
co~existence which lﬁplleb the recognition of different social and economic
systems possessing d14rerb1t legal systems {including provisions: on prohi-
bitions and permission regulrvw ents). This principle is also.reasonable
insofar as contracts which do not comply with the imperative rules of a
:given State, frequently cannct be performed by lswful means in the zame
State. However the agreements which tske into account the cumulative

principle have mostly emerged from a soclo-econonically homogeneous
group of States.



32. In the legal writings we still find views which. on principle,
favour the application of only cone national law. Sc, on the cne hand,
the application of the proper law is advocated so as to preserve the unity
of the legal order and to cffset the frequent nullity of contracts (e.g. Serick,
Die Sonderanknlipfund von Teilfragen im internationalen Privatrecht,Rabels? 18
(1958), 633 f££f., Vischer, Kollisionsrechtliche Parteicutcnomie und diri-
gistische Wirtschaftsgesetzgebung, in Festgabe Gerwig, Basel 1980, 5. 157
ff.; Mann, Eingriffsgesetze und internationales Privatrscht, in: F.A. Mann,
Beitrdge zum Internaticnalen Privatrecht, 1976, £. 178 f£f.; Van Mecke,
Vertragsautonomie und Wirtschaftsgesetzgebung im internationalen Privatrecht,
in: ZERV/T7 (1968), S, 23 £F. ).

In an internationally uniform set of rules dealing mainly with
gquestions of a substantive nature, the argument that the unity of the legal
order is secured through the application of the proper law loses much of its
meaning. :

33. Frequently. alsoc a separate application {"Sonderanknlpfung™) is
proposed (e.g. Bydlinski, Anm. zu OGH Juni 1958, &st. ZfRV, 1 (1861) S. 27
ff., Neumayer, Zur positiven Funktion der kollisionsrechtlichen Vorbehaltklause] ,
Festschrift D8lle 1963, S. 17$ ff., Neumayer, Die Notgesetzgebung des
Wirtschaftsrechts im IPR, in: Berichte der deutschen Gesellschaft filr
Vdlkerrecht Nr. 2, 1956, 5. 35; Zweigert, K;; Internaticnales Privatrecht
und Offentliches Recht, in: Flinfzig Jahre Institut Tir Internationales
Recht an der Universitdt Kiel, S. 124; Wiethdlter, Zur Irage des interna-
tionalen ordre public, in Berichte der deutschen Cesellschaft flir VBlkervecht
H. 7, 1967, 8, 133 ff.; Wengler, Die Anknipfung des zwingenden Schuldrechts
im IPR, ZfRV 54 (1941) 8. 168).

3k.  The difficulties of a sepavate application comsist in Finding the
decisive criterion for the connexion Lecause we are dealin 15 with very diffe-
rent areas of substantive law (for instance customs laws, foreign exchange
laws, import and export prohibitions, regulations on value safeguards, ;
anti-trust law, investment laws, price regulations ete. ). Efforts ave made,
on the one hand, to develop special connacting facters for individual'branches
of law, as for instance competition law and labour law, and on the other, to
provide for general clauses refering to any Wandato“j ilaw {cf. alsc Joerges,
Vortiberlegungen zu einer Theorie des inte roaticnalen Wirtschaftsrechts,
RabelsZ 1979, 1, 5. 34 ££.}, This is in iine with the general fendency of
+he regulation of contractual ohligations by mcans of conflict of laws. In
the Swiss bill concerning Private Imternational Law (see abo } and in the
EEC Conventiocn, athmpta are made to meet both varients (Articles 13 and 18),

=
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) In césmlaw'tho'apprOach of g separate application has been ro¢lowea
onlj'indirectly. On the one band the relevance of foreign mandatory ‘Taw
which claims to be appiisd to a &lV@ﬁ comtract has bazen denied, though on
the basis of different reasons, even when it was the p“ﬂﬁéﬂ ‘law, by an
artificial dgtarmlnarlan of the law to be auyﬁﬁaa.

On the other hand, foreign mandatory law hag been taken into
account although it did constitute the proprer law through the regulation
of the impossibility of performance or, raspectively, through the general
clause for illegal contracts (in particular smuggling). A technique
which connects the different aspects of a legal reiationship in different ways
leads to the cumulative principle.

35. Leaving aside;ﬁngio¥émerican and in particular English practice,
thers are no unambigubus.nulég stipulating the cases when imperative foreign law
is to be applied. Thm“"arété =rtain rules concerning special connecting
factors regard To some t}pcs of contract where one of the parties has sconomic
supremacy, such as for Anﬂtaﬁcg contracts of employment, certain insurance
contracts, consumer contruc+s and. to some extent, contracts on éémmercial
ageney, and with regard to clgarly localized contracts (for instance lease
contracts). Here, at least, the parties’ autonomy is limited in fespéct of
mandatory rules {on this subject ses nroﬁnﬁiler Das kollisioansrechlichs
System des Schutzes der schwicheren Vertragspartel, Rabels? 1878, 5. 63u £F.).

36. Should the debtor, because of the capacity; of the foreign law to
impose itself bé'éétually hindered in performing, but the direct effectiveness
of theIrESpectivevforeign nerms not be recogniged (this, however, is the
case with English law)ﬁtheyﬁmy be taken Into zcéount at least within the frame-

work of the substantive provisions concerning the 1m00531b111ty of performance.
Here? in general uﬂaccprable ﬁandatory law is again- not takeh iIntd account,

37 Tha Rules proposed hereafter zre limited to such oroulews of ille-
gality as have direct comnseguences ‘for the- contractis validity. . Whethepr 1t is
- possible or not to apply'“hh BTOy“”Ed ‘basic concepts alsu te other spheres
- Dﬂrhaps to the positive shaping of the content df international trade con-

tracts by national mandatory norms - is not prejudgedtin this way and must be
tH ,subject of further investigation. Thede problems were the subject of
heated dlSCHSS¢un within the Informal Workiﬁm“GﬂDuP“"'Here,'the-viewpoint
Vprevallec that 1L wes no: p0a91ble at the QP“b&nt stage to arrive at a re-
guidtlod or 1¢s 1&$ue.r



38. The proposed Ruies only relate to those mandatory provisions
1nLluen01ng the validity of internmational trade contracts from the first
aspect and contain ne regulation with vegard to Furthe%—ré@éhing conse-
quences, €.g. the seizure of what has been nCthEEG by this contract,
disciplinary punlohment etc.). The proposed Rules do not aim at giving

international validity to legal provisions through prohibitions and per-
missicn, requirements as such, but under certain circumstances only reco-
. gnise certain ccnsequences on priv to law rela ionships.

39. Yet confining the norms which are to be recognised through the
proposed Rules to thoss referring to the validity of contracts, is still
not sufficient because the number of norms to be recognised would be too
large, thus rendering the acceptance of these Rules difficult. Recognising
. the effects which imperative @rohibitions and permission chuirements
might have on private law relationships would coanstitute an important
step because the idea of such foreign provisions andﬁ to a certain extent,
ceven of administrative acts resting thereon being taken into account, would
be accepted in this way. This would involve very far-reaching wmutual con-
cessions by States, all the more so since foreign norms we are locking at
nere often do not coincide with another btatﬂ‘s own interests Such con-
cessions, therefore, cannct be made without any restrlctloq. Furﬁher
limitations must derive not oniy from the content but dlso from the subject

and character of the proposed Rules.

40. Thus the problems of the proper characterisation of the norms
to be taken Into account arises., Whoreas a number of international con-
venticns speak of ‘mandatory rules’, the terms "prohibitions and permission
requirements” are used in the proposed Rules. Thus, emphasis is placed not
on the legal character of the corrssponding provisions but on their effects,
As legal provisions stipulating prehibitions and permission reguirements
always have a mandatory nature in order tc be able to Ffulfit their functions,
the group of norms we are dealing with here Torms a s;ecial'case of mandatory
" regulations. The legal provisiocns. on prohibitions and permission requirements
are precisely those ‘which the states issuing them wish to ses applied irrespec-
tive of theé proper law i,¢. impevatively. What matters is just this kind of
mandatory norms since they are of the greatest SlﬂnlflCaﬂCm and the way their
T claim for observance is regulated almost always gives rise to considerable
complications in the event of their non-cbservance, This mmpilcsg on the
other hand that the propossd Fules do not aim at Jubtlfyﬂﬁr the effectivensss
pational prchibitions and permission requirements of a purcly ;rlvdte law
character. Insofar as purely private law prohibitions and permissicn requi-
rements ave relevant to international trade contracts, one should saek an
internationally uniform regulation which would have th91 tc be included in
the corresponding substantive provisions of the Uniform Rules.



Different points of wiew were however expressed concerning this
issue by the members of the Informal Working'Groupn  While zome wished to
confine. the a@@liqation‘of mandatory. provisions of z private law nature
to those of the proper law, others. considéred it p0581ole to apply them
independently, while yet others would like to have thenm considered insofar
as the non-ohservance of prehibitions and permission requirements Pro=-
duces.consequences on the contractual relationship as such. As the pras
posed Rules do not make any special statement in this respect, this question
is left to interpretation and requirves further considervation.

#l. Such terms as "administrative provisions” or‘provisions under
public law' were dispensed with because they 're'HaQPd on concepts of some legal
systems but are not shaped Ly all countrzes Refering to them, mp eover,
vwould ecall for guailificaticon, Accordlng to tThe ppevalllnﬁ 1@33 reference
is made on the basis of the lex forl 50 that furewgn law is assessed by
national standards, which means the flpoL step towards excluding foreign
law, Besides, there is no clear divising line between public and private
law, 'even in these couﬂtﬂles knowing such division,

42. Nor do the propo&au Rules follow those theories hlch divide man-
datory (publlC) rules into those serv1ng the 1na1vwauai-2nd thoue serv1ng
predominantly politico- econemic a&ms.u In the viegw OF large number of
authors, such a division is highly 1 POblGDngC even in the law of Western
industrialized countries (see for 1nstance Hiez, Dzs fremde offentliche
Recht im inteprnat 1onalvu ¥o lli iensLecnt, ZUricher 3tadien 1nterﬁatlo—
naten Recht Nr. 2%, S. C fE, ¥ 'A._ﬁaﬁngrEingriffsgeéa 7, und internatio-
nales Privatpecht, in: Deltrﬁ e zum Internationalen Pfiva'iucnt 1976, S.
181 ff.). It would, moveover, ba conducjvé e an unegual treatment of the
mandatory provisions of 5“01a11$t'co 1tr&eu with & lavgely naticnalized
economy. Universal rules, however, oniv can sgtart from the principle of equal
rights for thé different economic systems. But within the'”Prbgressive
Codification'” the point is precisely to recogﬁisé the effect of norms that
serve pelitico-economic aime on t“ validity of international aconemic con-
tracts. i

43. An evaluation of fQPElvn 1ﬁpcrat¢vt rules asg provided for in the
Swiss PZL law and in the £EC Conventlon, as a QPEP@QUJSLtL for their appli~
catiocn, strictly speaking contradicts the basic principles of private intepr-
natiocnal las and thus was not considered in *h proposed Rules. In accordance
with the principle of SOVEPel?nltj ana non-interference in the internal af-
fairs of other state state and its organs must refrain from an evaluation
of foreign law unless it ig in comtradiction with the ius cogens under intep-
naticnal law.

m

&



- 18 -

44, The recognition of the effects of foreign imperative prohibi-
ticns and permission reguirements must also be limited in cases where
they contradict the public order of the state where they are to be applied,
i.e. from the viewprint of their contenmt. “Ordre public’ serves this
purpose {(cf. the explanation of Article u).

45, CObservance of formal requirements as a prerequisite for wvalidity
was not included in the proposed Rules since Chispter 1 already deals with
this problem. It has tc be Lorne in mind, however, that formal rec
quirements are sometimes used as instruments of-supervision of foreign
trade and that several countries wish to see them applied irvespective of
the law of contract. In this extent such formal reguirements move out of
the purview of private law and the law of contracts, and eventually of a
special law on the formation of contract, and come closer to repulaticns
on prohibitions and ?ermissibﬂ“requirements. They are linked with the
lattér in a merely practical respect insofar as the granting of public per-
mission presuppeses, in general,'writteﬁ contracts,

#6; International conventicns in the field of the law of contracf
are almost always characterized by a combination of unification and refe-
rence to conflict of laws since at the present stage of the creation of an
internaticnally uniform law of contracts, purely international reaulatlcn
is impussible. Also, efforts to render peossible @ largely autoncomous
further development of law on the basis of thg-intcrnvtlon al conventicns.themsel-
ves, have at least for the time b&lng fallbd to meet with success.
They were expressed in Article 17 of ULIS but were interpreted alsc. then
in a restrictive manner and have not since ucen repegted in this form at
least not in the universal sphere w1th which we are concerned here. The
combination of uniform regulation and reference tc the national legal
system 1s also to be found in the reguletion of single institutes of law.
In this way'fhe principal example is set for applying it also in the regu-
~lation of prohibiticns and permigsiocn reQuirements, Accordingly, the
proposed Ruleg provide for such a combination '

47. Article 3, in particular, provides for z uniform regulation of
such problems as grants of permission and informaticn in this respect as
weldl as default and refusal of permission as far as their conseguences for
the Tate of thg con*ruct hre conceﬂﬂad
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48. Provisiong on the invalidity of contracts are in general of a
mandatory nature. This applies in particular *to the nuility or inaffecti-
veness of international commercial contracis caused by the violation of public
prohibitions and permission requirements, In this respect, the practical
effects of the rsgulations proposed here depends to a decisive degree on
the legal character of the proposed Fules as such, Their characte¥ alse
influences single formulations. In order not to epncumber discussion of

‘matters of substance with these questions, the draft bases itself mostly
on mandatory norms, ' '

A number of further consequences are missing from the proposed
Rules which, however, will derive from the Rules as a whole after they have
beeﬂ completed, This iés for'inﬁtaﬂce true of the conseguences of false,
Laywd or omitted information on the Erantlng or rujcctlon of permlss:l_onss
as well as of cases of total or partial performduce of invalid or 1nefiec-
tive contracts, '



B.

ARTICLE BY ARTICLE COMMENTARY

article 1

This Article stipulates the relevant pules concerning public prohi-
bitions and public permission reguirements. s

Paragraph 1

This paragraph_serves'é double aim. - Firstly, it makes it clear
that the proposed rules refer to legal provisions which comtain public
prohibitions and public permission requirements, and to individual decisions
vesting thereon concerning the granting or rejection of a permisaion.

Reference to “generally accessible provisions of law' is advisable
because in a number of countries administrative provisions in the field of
supervisicn of foreigzn trade are frequently used, knowledge of which it is
sometimes difficult for foreign partners to obtain., This may give vise to
difficulties in providing evidence in lawsuits. It should not be made
obligatory to recognize the relevancy of such foreign provisions to deci-
sicns regarding the fate of the comtract. Insofar as such provisions contain
permission requirements the party whe nceds the permission would have to
ingist on the insertion of a correspending (mainly suspensive) condition
in the contract. This is also the way in which the problem of knowledge is
solved. It is presumed that both parties know the prohibitions and permis-
sion reguirsments contained in generally accessible provisions of law. The
same alsc applies to the foredgn party.

In its last part, paragraph 1 (cof. para. #0) defines the imperative
character of the rules. Here, some international agreements and national regu-
laticns have been taken as a guide (ef. 7, 8 and 15).
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ParagrapH 2’

This provision mak as 1t clear that the scope and effec*m of a

prohlbltloﬁ on the contract are to be decided by the competent natlonal

law, i.e. the determination of the question whether thb correqpondzng regu-
lations cohistitutes an absolute prohzbltlon or a permission requlrement as

a prerequisite for the ef ffectivensss of the contract. I this way an attempt
13 made to avoid the result Tnat prohibitions whose nenobservance in the
country which issued them does not lead to the nqlllty of a contract but

1s sanctioned in a different manner {for instance as z @ petty offence which
_is not included in the proposed rules which only cover offects on ‘the contractuzl
r;latlonshlp)ﬂevertheless lead alternably to @btaLllthng nullity, Thus

the concept of a prohlbxtowy norm is 1nteryreted in a rclatlvely narrow
sense. . On the’ other hand, however 'regard shal; not be hac only to its

form, Prohlultory rules may alse be couchea in the &nage of orders, . pro-
bubly bj reqdlrlng tuut forwlpn trade ndy be ea ried out o;ly by deflnpd
'enterprlsgsg and in consequenue that any cenduct cortrav;nlng ‘the order

is prohibited. The deflpltlop covers botn_urohlultlors referring to the
contract as a whole and those re+mrlng to individual contract ‘terms.
Subsequently, both cases are regulated differently.

Paragrapﬁ 3
Here, the explapation given For paragraph 2 applies.

In practice, this paragraph. muy be still more important than the
precbdlng one, because there is a whole series of permission requirements
thSQ noncbservance doss not lead to the +neLfect1vene§s of the contract

Articlg;g

This article'rc”o&nlses the nulllfylng effect of’ aroh;ultory Dro-
visions on internationsl commereizl contracts in accordance w1tn the cumulative
principle (ef, 31) in the form of a general clause which does not confine
itself to the relevance of SpLLlflC prohibitory provisicns or to the coﬁw
Sequances on specific contracts. This is very far"reaeh11g and without prece-
dent (the Bretton Woods Agreemeﬁt - ¢f. 6 - for instance Dnly concerns foreign
exchangs provisions), The reason why this Lrlnclglc has nevertheless been
proposed heré'is that for the time being only the problem of the validity of
contracts is at stake., See furthep the limitations made in nrtlcie"u.



The advantage of this solutien is that a certain approximation
in the legal treatment of absolutely mandatory foreign law within the
single legal systems is achieved while, 2t the same time, the vriopity
of the imperative norms of lex fori is recognised, In this way the legal
situation becomes more fcreedble and less dependent on the court selzed
of the case, than when foreign law is taken into account indirectly by
means of general pr1nc1ple rwlatlng to material impossibility or the ille-
gality of the contract. Furthermore, the foreign norms is acknowledged as
having the same effects on the legal relationship as it would have in the
State which established it. In addition, the proposed rules aim at deter-
mining the legal systems which may be considered as being concerned, so as
to prevent too broad a cumulative application. Hers, in the f%rst ;nstapces
the prohibitions which are valid at the parties’places of business are de-
clared to be significant. Beside these principal cases, letter b recognizas
the relevancy of the prohibitions issued by those countries which have an si-
gnificant connection with the corresponding contract. Here, for instance,
it may be the case that the goods to be delivered are to bs found or produced
in thdse countrles and are &LﬂjeCt to an export rronlulilon. Posgibly also
transit countrlcs which cannct be avoided provide for 31mﬂiar prohlbthon
thus preVLntlng the perfermdnce of the contract.

The provision in letter b constitutes a kind of "umbrella®

rule which enables the covering of those exceptional cases where the
recognition of a prohibition established by a country other than these

of the places of business of the parties seems to be justified. Con-
sequently the rather vague formula "has a significant connection” has
been chosen. The scparate description of the main cases of aoplicatlon
where undoubtedly exists a closed relations, in the preced:ng paragramh
however, is to make it plain that paragraph b shall not be applied simply
when there is a loose relation to the law of a third State bhut only 1f

it has a really decisive significance for the performance of the contract.

The proposed provisions assume that the term ''place of business!
- will be defined at some other place in the Uniform Rules, The Informal
Working Groﬁp discu“sed the question of whether a party who has several
places of business should be obliged to perform the contract through a
place of business 81tuated in a State whose.law does not oppose the per-
‘formance of the contract even if tne law of the pla
“the contract has been concluded subjects it to
”Slpn Pequirement. This as

”iﬁsefting a new Article
majority of the members of the group.

ce of business where

[

lac
prohihition or permis-

jabs

£

ez was reflected in the prcposed Rules by

o

, in accordance with the view shared by the



- Lhe proPoseu Rulss generally speak of -a prohibition of the con-
ﬂ”tracL w1thout saying whether the prohibition velates to the formation of
the reSpeCth& contracts or to the execution of the contractual obligations.

;Thls means that the legal basis of the prohibition.is not specified. This
‘solution was adopted so as to be able to weet the different concepts existing
in the national legel systems or even different provisions within one and
the same legal system.

Article 3
Faragraph 1.

“Paragraph 1, in its essence, repeats the, congtpuctlon of Article
Tor cases where a pgrmlsalon rcqulremcnt is prov1ded Dealing with these
problems in a seyarata article is 3referablc because the further legal con-
saquences differ from those 1n the case of prohibition.

Reference to the effect of the obligations according to paragraphs 3 +o
& makes 1t clear that notwithsta nding thL ineffective of the contract as such, '
1t may already have some’ effrcts.

< Paragraph 2

- Since the general principle is that the contract comes into force

only after the last permission has béen granted, irrespective of whether
the other party bhas been informed thereof or net, it is necessary to fix
some protective provisions for the party who has not been informed.,

By veferring plainly to the last permission it becomes possible
also to cover those cases where a Stdte requires sevéral permissions. The
formulation is: based on Section 16 paragraph 2 of the ABSK/RGW guoted aliove
(cr. 1.

ThlS regulatlouj like the follow1n - provisions, implies not a
solutlon under confl;ct of laws but subs an+1ve unification. As this has
usually Leen negiscted by the intermational conventions at present existing,
thepe mP& anly a few examples in this respect. What is more, The existing
QODVbnthnS, insofar as they comment on these problems, do not diffeprentiate
bctween prohlbifions and permission reguivements. Insolar as one proceeds

from the essumption that the mandatory provisions of the national laws concer-
ned are to be observed, +this might imply an obligation to OL¢nrve'the cor-
respandlnw permission requirements also. -Thus, the eontract.would become
VVuild whep it enters into force in accordance with the provisions: of the

‘ %tate accordlng to whicn it enters. into force last. This need.nolt be the

date when the perm1551on is granted in that gtate. As regards this matter
unification of the law seems to be possibie. The fixing of a uniform date



for the contract’s entering into force alsc represents a prerequisite for
further provisions in this field. Reference to the pos- "hility of diffe-
‘rent agreements Leltween the Puftlts points to the non- ‘mandatory character
of this provision. Ruferﬁpcm tc & date of effectivencss mentioned in the
very permission itseif is a comsequence of the vecognition of that permisg-
sion, .

Paragraph 3

This provision also represents z substantial degree of unification.

It imposes on the parties the obligation to apply for the required permissions

The distribution of the obligation between the parties seems to be in ‘accor-
dancc with the provisions at present contained in various natlonal laws' or
‘at least not in contradiction with them. A similar cbligation is imposed
by Incoterms. They, however, presup Dose the validity of the cortrdct but

in addition deal with the visk of obtaining permission.

The provisicn of pcrn1851op by the party whose country requ1res
it constitutes the best possible solution from a politico-legal standpoint
because this party, as a rule, is in the best position to obtain permission.
This applies by analogy also to the solution which was found in vespect of
third couﬁtries. In both cases it is left to the parties to agree upon a
different solution which better corresponds to the actual circumstances.

Paragraph 4

After the stipulating in paragrapk 5 of whe has to applv for
pcrm1881on this obligation Is described in detail in baragraph 4., This .
obllgatlon§ contrary to Incoterms, does not inciude the success of the
endeavour to obtain permission. Permission as an act Ly the state would
be senseless if it were pure routine, without the possibility of its not
bring granted. Therefore, in principle, a party cannct undertake the
obligation to obtain permission with absolute certainty. - What in accordance
with the proposed Rules is rnqulred of this party, is gnat he applies for
permission without undue uelay and with reasonable cara and diligeﬁce.

This means that the Oa“fj under con51deratlon must exhaust all the available
administrative remedies agalﬂst a pOSolpl& refusal of permission, although
he is not required to apyeal to the courts.. . '

The‘obliéatio” to Lear all axpenses corresaonds to that env1saged
in Incoterms.- Information is obllgahory because, in general, only the party
applying for the permission’ will be informed by the competent state organ;

-

however, the other party also needs to be clear as to the fate-of the contract.
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Ultimate refusal is a refusal against which no appeal cap be lodged.
Suspensive intermediate replies vy the coempetent bodies are not 1ncluded
here, The obligation of information as envisaged here is freguently to
be found in international trade contracts and is also gvan exRpPrassion
in lvporta internaticnal staﬁaard contracts,

It goes without saying that these complex Drﬂvidmu of the prov181on
of oerm1881ons cannot be solved completely by the rew rulee provgsed here.
Only the major cases can be cove ered and ‘a skeleton Lor the oOlutiOﬂ of the
others be given. Thus it may be the case that the E@PWLSE?Ol is refused but,
at the same time, the 1 prespect of its being granted huld out for. the coming
budgetary year so that in spite of the exhaustion of il availsble remedies
further efforts to cbtain permission can be made. Such situations must be
left to b be dealt with Jy the partles. '

Paragraph 5

This Daraaragh prov1des for a ape01al consequance of a dglay in
receipt of Information régarding “the granting of permission. The risk of
communication is imposed on the party whe is required to apply for permission.
This provision seems to be necessary, in particular because the entering
into fO”CL of the contract often entails defined legal conseguences. For
mstahces many terms refer to that date. As the coptrach, in zccordance
with: pdﬁa.‘Q 'in general enters into forca ailrea uy on the granting of the
last perm;531on required, of which the ¢thep party sT111 has to be 1nformcd
“the e sult mlght be - in the absence of this provision - that time-iimits
dlraady run without this party being awara of the fact and coﬁéequ:ntly,
w1thout any pOSSlLllLtj for him to use the time for Llr1l_¢ng his duties.

The legal consequence provided for here is Juqaﬂ on the idea of
"functional synallagma®. This regulation has its basis the practicé
of international trade contracts.

Paragraph &

As already stated even an ineffeoctive contract est tablishes a
relationship between the parties and cannot simply be dissolved unilaterally.
On- the other hand, this r@ldtloﬁthp nau to be ¢lm1teu in time in the event
ofF g‘antlnb of permission féking“ﬂ:””  This pavagraph seeks to cover

that cagd, It gives both parties - ‘lthough usder Somewhat dlfferent con-
ditioms -~ the right of withdrawal. The rlaht of wthdrﬂwal is mentioned
in the light of the effects created by a contract which is not yet effective.
With six months, a relatively long period is proposed, though it-has-been
iteft in square brackets in order to indicate the problem. all the more so

since some members of the Informal Working CGroup advocated a longer peried.
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Article 4

Gf. ecxplanaticng given under Lriicle 2,
Article 5
Paragraph 1

The proposed rules provide for a far-veaching consideration of
prohibitions and permission requirements. States will be prepared to do
this only if certain rsstrictions are made which they consider significant
for themselves. That is why the reservation in favour of "ordre public!
is made. This reservation prebab;y-exists in any case in all national laws
and it is also contained in the Convention on the Law Applicable to Agency
(Article 17) and in the EEC Convention on the Law Applicable to Comtractual
Dbligati@ns'(ﬁrticle 18).

Instead of "public orc‘ierff5 the words “basic principles of.the‘state
and legal order” could also Le employed., The first terms has the advantage
of being internationally used and accepted whereas the latter gives a clearer
orientation with regard to content, stating that only significant deviations
-(incompatibilities} of foreign law from basic principles of a state's own
law are to rule out the applicability of foreign law.

Pavagraph 2

Irn international agreements, for instance those existing within
the framework of GATT (if one thinks of some of the agrsements negotiated
during the Tokyo Round), to say nothing of the measures within the framework
of regional economie asscciations, there is a tendency to exercise influence
on nationmal legislation .in the sphere of foreign trads law and, moreover, on

)
~econonic law .as a whole. This rule reaffirms the application of natiocnal
&5 to the agreement.

Paragraph 3

This paragraph confirms the principle of absclute priority of the
lex fori, a principle already put imto practice.

Article 6
. This article deals with the consequences which prohibitions and
permession requirements for single contract terms may have on the fate of
the contract ag a whele, and provides for an obljective interpretation as is
~already the case with comparable provisions concerning avoidance.

. Article 7

" For the explangtdon, cf. itum HE,





