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1. - The Study Group on the proigressive codification of intsrnational
+pade law met for its second session at the headguarters of the Institute
From 5 to 9 April 198%. The list of participants is attached hereto
(ANNEX) o ' |

2. In opening the session, the President of UNIDROIT, Hr Mario
“MATTEUCCI, fivat informed Lhe members of the Group that Professor René DAVID
' had announced his intention nc longer to act as Chairman., While expressing
his regret at this decision, which was entirely due to personal reasons,
and stressing the hope that Proféssor DAVID might nevertheless be able to
assist the Group at its future sessions,he asked Prcfessor Tudor POPESCU
to take the chair, not only on account of hls outstanding competencea
in the feld of international trade ‘law, but also in consideration of the
fact that, as & member of the Governing Council of UNIDROIT, he could
ensure the dasirable link between the Study: Group and the Governing
Council,

: The. President then briefly recalled ‘the progress which has

been made in the preparation of the next chapters of. the propesed Code

sinee the Firet session of the Study Group in September 1979, From

among the members of the Group who had on that occasion declared. thelf
willingness tc cooperate actively with the Secretariat of UNIDROIT in

this project an informal Working Group had besn set up which had met on

two occasions, in Copenhagen (13%80) and in Hamburg (1981). - The Copen-
hagen meeting was essentially of an exploratory character, while in

. Hambupg the Group examined two preliminary drafts.relating to Chapter III

on validity of intérnational contracts in general. The first, elaborated
by Pmcfessor DROBNIC {Hamburg) and Professor LAKDO (Copenhagen) aimed at the
revision of the existing UNIDROIT draft of a law for the unification of
_ecertain rules relating to validity of contructs of internaticonal sale of
goods of 1972, sc as to adapt it to the requirements of international
commerical contracts in general, while the second, prepared by Professor
MASKOW and Dr ANDRAL - {Potsdam-Baldsberg) dealt with the problem of - -
illegality of international commercial contracts. As to the first draft,
the Working Group unanimously felt that it represented a considerable
improvement over the 1872 UNIDROIT draft, not only because @ number of

nevw provisions had been adde‘.in order to cover important questions such as the
LabUSL of uneaual bgrcalnln& power, gross unfairn ness and the right of
‘mdapt%tlan but alsc” on account of the wacfrt“at the remalninf part of

the draft’ had been revised in the izght of recent ﬂevelopments in .
1nternat;gnal legislation and case-law.  With re spcct to the draft rules
prepzred by Professor Maskow, tha other members of the Group agresd’ tﬁét,



notwithstanding the extreme complexity ofithe various problems which arise
“inc eonnection with public probibitions and permissien requirements relating

te international contracts, and the-fact that this was the first attempt to
deal with thewm in a gereral and systematic manner zt international level,
thc draft alrcagv provided an ex*rcﬂplw uq“ful basis for discussion.

After the Hemburg mesting, both dvafts were revised 30 zs to take
into account the various sbsepvations.and proposals: for. awendment which had
been made on that occasion.. In thelr present version, on which the Study
Group was called:upon to sexpress ite views, t“ev might therefore bu con-

" sidered a5 the prcduc of the Working Group as:a. whole.

"In tconcluding his introductony re narkq the President expressed to
Professors Drobnig. Lando and Maskew the deep appreciation of UNIDROIT
for the most valuablie assistance they had given it in carrying out this
difficult project. He also thanked 21l the other members of the Study
Group for having accepted the invitation to attend the meeting and stressed
the great satisfactin of the Institute at having been able to asscciate
such a large number of highly cualified specialists - in the field of:
comparative and private international law in the werk on' the progressive
codification of imtarnationsl trade law., ' : ‘ '

3. - Fiofessor POPESCU thanked. the Fresident of UNIDROIT as.well as the
members of the. Study Croup for the confitence they. had nlaced in him by
asking him to tzke the chair. . After pointing out that he considered it
to be a great hohour: to succesd in this post to such an eminent figurc as
Professor David, he sxpressed the hope that in.Carryingicut his functious
he would receive assistance from all the other wembers of the Group, and
in pabticular from Professor SCHMITTHOFF who ‘not-only had’ from the very
beginning actively cooperated in the chdification project inihis capacity of
a member of the Steering Committee, but whose outstanding competence and
~experience in the field of dnternational. trade law would-also- in the Future
offer a guarantee for the! successful.work of the Group as a whole.
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'4.'H'T: :Cb~i'ﬂ T thcn benbu tﬁ'_siscu S101 on thc fLEQt Dart of +h'
Draf Rules on the sub ts tzve validity of inter tlonal coptractsﬁ thgt is
to say thoge ¢o nce@nﬁdz Mistaks, trauua Threat, UHEFULI Baraalulng Power
and Gruss Unfaivness, Wthﬂ wers 1nteﬁdbd To coustltute Sactlon l of

Chay;gr ITI of the Cuue (ef. UN TIDROIT 1?8’ - utﬁﬂ\ R D“c. _0)



5. - Only a few emarké were made with respect to Avticle 1
("Definiticn of mistake). - One concerned the use, in the &nQilbh verelon5
of the term- mlsuak“” which, at least acccording t¢ English domestic. law,
traditicnally bore a very restricted meaning, . It should therefore be .
replaced by the more neutral term Perror”, so as to make it clear that
the scope of Articles 1 and 2 of the draft was a much wider ocne,
in that it included also cases of fraudulent misvepresentation. In
rejecting this proposal it was pointed out that it is almost unaveidable
that soms concepts used in the English or Irench texts of the drafr would
have in the respective national lsgal systems a meaning different from,
that given to them in the framework of the unifornm rules and that in
order to aveid possible- nlsunaarstanﬁlng it should be suffieient to recall
the necessity of interpreting the present rules in an autonomous way.in
the same manner as any other legal text elaborated at an internaticnal:

level. o _ : N o S

Another point which was raised concerned the fact that aecording
to the present definition of mistake in Article 1 @ simple mistake in motive
might also be relevant - a result which could hardly be acceptad, particularly
Af it was recalled that the proposed rules were intended to apply to. interna-
tional trade relationships where a narty may very well have been lead to the
conclusion of a2 single transaction by incorrect market expectations without
therefore being entitled to avoid the contraet. . In this respect, attention
was however drawn to the fact that the conditions under which cne party may
avoid-a contract on the ground of mistake are sratad in Article 2, and that
it follows from the requirements laid down in sub-paragraphs (a) and (¢)
thereof that a simple mistake in motive of one party is normally to be con-
sidered as irrelevant for the fate of the contract. '

5.0 As to Article 2 ("Mis tﬂke”) - the discussion was first concentrated
on the provisicn contained in sub-paragraph (a).  In this connection it was
pointed out that simply stating "in accordance with the pr1n01ples of inter-

1

pretaticn™, does not make it tlear what kind of pr1n01p1eo are actually

meant . If, a5 stated in the cxolanato“V report; the intention was
to refer-to the vrules and criteris containzd in LhaELCf IT of the Code, such
a refepgncc sbwulc bo made exprgosly in the text. It was further argued that

whereas iA the @xklanntoryrcpoxw it was very clcarly'stated that in oxder to
be relevant the mistake must relate to very imporitant or sssential matters,
this idga was not sufficiently “cflected ¢p the text, the formulation of
which appearad ta be rather subjcctlve cr At least too vapue. It was
therefore suggested either to insért in ths present text before the word
"rerme" the word ”material“ or to redrafi the whole provision sc as to




read “(a) the ﬂlS*JhL is of such 1nﬁortanc3 *Fa+ a reasorable man in the
ame external circumstanc s as the erpans wou id havu contracted only on
mrt@rlclly different terms or ﬁould not have cbntracted at all if the

tru» stgte uf affairs h d been kpown .. ."

Turning o qu*w*aﬂﬂﬂrapn (b)), the view was expressé@:théf itf
‘was not sufficient o refer only to cases where the risk of miétake Was
éxpresély o ¢mpllub¢w assuned by the errans: indeed a ty may'Be 7
aprevénted from claiming avoidance not only whers he has more or less
volﬁhtarilv on consc;ouely sumeﬁ a possible pisk on his side, but al
where it fOllOW” from the c1rcumutances {e.g. *he nature of tha contract5
the normal course of ¢ dealing “within the reqrgctlvn trade sectori ete. )
that thé-vigk is to bé alloecated to that part ricular party, wbether he _
is aware of this or not. Miréover, since bdth sub- paragraphs {a) and
(¢) lay down positive requirements for the relevance of mistake whereas
sub-paragraph (b) refers to & negative condition, it was suggested placing
‘it inh a sepavate paragrarn h“which in“{he light of the abcve‘mentioned ’
‘remarks could yead as fclléws:"”ﬁpweﬁerg 2 party may not avoid the contract,
if the mistake relates te a matter in regand fo'whi¢h fhe risk of mistake
was assumed or, taking into acebunt all the relevant circumstances, should be
borne by the Wlstakun party’. ' -
With vespect to the provision contained in sub-paragraph (c)
according to cne view It should bE'made clear that it refers only to a
"eoémmen mistake” and not to a mu*ual mistake’, This could be achieved
by adding/teo Article 2 a new provision which expressly states that if the
parties assume that they have Cﬂntvnctuﬁ but they have in fact not contracted
there shall be no contract. = In this comnection, it was however pointed
out that the proper place for such 2 provision, ﬂssuming it were really
needed, was-not Chapter ITI (Validity of Contracts), but Chapter I
_(Vormatlon of Centracts). According to andther.view it would be zoing
too far to give the mistaken party the »ight to aveid the contract not
only when the other party had made the same mistake or had caused it orv
knew of it, but also if he merely “ought to have known" of it, Indeed,
apart frem the difficulties of proving which kind of mistake the innocent
party should in & given case have baen aware of, the result would in
cany event be to glve too much wide relevance to mistakes in . dnternaticnal
.:trade‘practice._ 7 R ' ‘ R
Considerable s p;or? &aq;finalfy Hiven to the proposal to
intreduce a2 new papagraph. stating that if a2 mistake is dus to ths
fault of the mistaken party, it shall not prevent that party avoilding



the contract unless it amounts to gross negligence. At the same time

' hsweVers*the opinicn was expressed that, once the provision contained in
sub- paragranh (bY was changed along the lines previdusly suggestaed,
might already Follow Ffrom that prévision that in the case of gross
negligence the mistzken party had to run the risk of his mistake.

7. With respect to Article 3 ("Mistake In expression op transmissiocn®)

several members of the Croup expressed the view that the case of a
‘mistake in the transmission of 3 statement is entirely diffevent from
that of a mistaké in the declaration and should therefore be dealt with
differently. More rrecisely, whenever a messege sent by one partyito:
the other reaches the latter in a distorted form because of its defective
transmission by the particular telecommunication system which had been
chosen, this falls outside the law cn migtake and should be solved

accord 11g to the’rules on the formation- of contracts. Accordingly, im
some cases thebe will be no contractual ‘agreement at all,while in others
the contract will have to be considered as validly concluded and the
sender of the message should bear the visk of its wrong transmission,
without of course bBeing prevented from“claim*ng»ccmpensation from the
competent post or telegramme office. . : Inm this respect, it was however
pointed out that the solution adopted ‘is the dreft is based on the
assumption that the transmittor of the messdse’ (who by the way is not
‘ne¢éssarily - 2 post office, but may very well be an employee of the
sender) is-to be considered as acting as a kind of agentor prolonged arm
of the sender, so that it is only logical to treat the mistake on his pert
in the same way-as if it was made by the sénder himself.  After all, in
this way not eveby mistake In transmission, but onily those which meet
the conditions laid down in frticls 2 will become relevant. in practice:

8. ¢ As to Articler 4 (YBreach Yemedies preferved”) a proposal was
made to delete the provision altogefhwﬂ - Accbrding tc the majority of
the Group it was-however prcferablb to defer any final decision on it
until such #ime’ as' the rules on the cohiditicns of heécission for breach
of contracts had been slaborated in:detail. : CeTenen

er”'Turﬁihg:t@iﬁrtiCTQ ’:V”?raud“}~smvera1 members of the Grour

V3 - which this prevision established
_:b%twecn the conﬂept of ”Lrﬂud” and that of mLQiALe“ It was peinted cut
' that under most of the qustlng lefal systems Iwaud covers a much wider
area than that of caus;ng a mistake. :1nagec a party who' nao baen ipﬁuced

+O Cchludt the contract by any kind of “mano:vres dolo¢1veq" on tne v¢ft of




the’ co~contractant may no“ﬁaliy avoid the contract even in

the absence of a mistake stricto sensu on his part. Other spaakers
drew attention in this respect to the explanatory report wheve it s
very clbdrly stated that the froudulently caused mistake reférred to in'
the present article has nothing in common with the “simple” mistake of
Article 2. In order to avoid possible misunderstanding it was however
azrded to delete in the present article any reférence to mistake and to
redraft the provision in the following way: “A party may avoid the'e
tract when he has been ied to conelude it by the other party’s fraudulept
misrepresentaticn or fraudulent 10p~ui8clobu ¢ of circumstances which

according to reascnable comﬁarlcal stand r of fair dealing he should
have disclosed®. : o o '
10, with respect to Article 5 ("Threat”) it was suggested rcstrlctln&
the relevance: of a threat emanating From thipd persons to those cases
where the otlér contracting party knew &r at least ought to have known ™
of it..  TFh this comnection it was howsvar pointed out that a party’s
interest in being able to enter ihto z contract freely deserves absolute
andvuhqualified*protection3 irrespective of whether or not the thipeat
ematiated from the co-contractant himself or from a third person. - After
all, at least in international trade practice it is very unlikely that
a third person will intervene in such = rg;rchcnsahle mannep entlrely
on his own initiative and not because of the s¥istence of common interssts
with the co-contractant. As to the condition that s threat must be -
"go imminent and serious"-as to leave. tha party"”n%-ﬂéaoonjble alter=
na' . 2%, there was general agreement that it sheould not be understood
as - :iluding the relevance of “etonomic threats™ (e, g. cases where a =
party, after having been granted an Yon demand! guarantee, declares his
intention to take up such a guarantee unless the other party agrees o
extenﬁ-his'cOntractugl‘ohlipationS or otheiwisge te modify the original
agréemént to his own detrlment) :F41ﬂlly?'1t was de reided, in the second
line of the’provision, to replace the word “un3ust1;1able' Qf ' N
"unjustified', and'to adoot, in-the last but one and last llne, the
expression "unlawful’ instead of Yimproper®, o

k place with" respect to

Il: A'particularly lenath} discission to
) 8 ”Gross unrawrna ”)

=nPthlc5 7 {”Unecual
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argaining powep'

It wWas ﬁnlrtcﬂ uut Arom the very be
.are. closely linked, since both envisage a situation wheru the'content;of
& given cuntruct is clearly Oﬂﬁ“olutd i.e. manifestly advantageous for



“cne party and corsespondinsly disadvantagecus for the other.  However,
while under Artlcl 7 this éHiectin ccﬁditﬁdw ig not sufficient and
-for the avoidance of the contract it is heces gary that dne party has
-taken'advant3p6'of the ueaenhenct. c*c‘onom;v distress op urgent 1eeds
op of-the*inuLov1denue or lack of barcalnzng skill of the oﬁher Darty
under hrtlcle 8 ne such aaditlonal sub jeCtLVb text is required, it bBeing
sufficient tngt the u?se;ul?lorlum between the obligations of the parties
"grossly unfair®, i.e. is of such an extent as to shock Eer s& the
con501¢nca of the court.

-The Groun turned cut to be equally divided between tHos ﬁhorj
qupOPth the agnroach adoPteu by “the draft and thOSh who suggestcd cﬂmw
bining thm two provigions in a sifgle ¢ articie,

bosc who were in favour of the reS&nt solution drew attent1on
to the fact that in Jwactlce a contract muy verf ‘well prove to be
"arossly unfaip” ag a whole « or in some of its 1ﬁdlv1dual clausasq even
without theré having been aﬂy'real axp101 ation Ly one party of a. 31tuat10n
of weakness of the other.  Such contracts also should be aV01dable and
for that reason a separate provision of the kind contained in article
8 was thought to be needed, as was danbnst rated by the large number of
recent national legislations which have provided for a 81mllar situation.

“In PEjeCtIQ” this view the Othﬁr members of the Grour First of
all pointed cut that most of the na tlopal provisicns which had been ﬁuoted
are restricted as \ﬁards their field of mnglcatlon to contracts ccnm
cluded on the ba51 of general covdleons or standard forms. What
was' however even Rore de01alve was Lhat thie undcrlfl 14 idea o Dhllosophy
of Article 8 se semed to be ntlrely inconsistent with the rest of the draft.
Indeed, all’ the other provisi ns contained therein referved to cases
where, ‘becausé of the 1 dchaV1our of one 9a°ty,:nhe other waz induced to
conclude the' contract in terms dlffercnt From those which would otherwasc
have been accepted by him and was therefore entitled to avoid the contrgct,
whereas what was decisive for the purpose of Article 8 was not the
behaviocur of one of the parties but tne Gontent of the contract as such,
so ‘that the proper sanction should *m; the ﬁd137ty of the contract to ba
:dcclared Ly the jadge, Puth@“ thas the pus _JlllLV of its aV01dance on
the 1n1t1at1vv'3f th“ "1nnocent“ warty

" The same mbmdcrs then submitted a “Cfﬁd* Drcwosal for comblnlng
the present nﬁtlc1ﬂs i Jnd 8 as a new provi ision which' would r;aa as follows.



(1) A party may aveid a contract when. the other party has taken unfair
advantaﬂr of his dependence, economic: distraess or urgent needs, or.of
his improvidence, lgnorance, inexperience, or lack of bargaining skill,
to obtain terms which make the contract as a whole unreasonably adveanta~
zeous for the other party and unpeascnzbly disadvantageous for him.

{2) It -will be presumed that-unfdir advantage has-been taken if at the
”timé of the méking,of the contract there is a grossly unfair disparity
‘between the obligaticns of the parties or there zre unfair contract
clauses which gressly uDset the contractual equilibrium. (3) In
determining whether a contract or any clause thereof is avoidable under
this article regard should be paid teo the commerical setting and the
purpose”of the contract." = The purpose of this prcposal was to make it
clear that, in order to be zvoidable, an unfair contract must be the
result of the advantage which one party has taken of the dependence,
economic digtress or urgent needs, or gimply.of the inexperience or lack
of bargaining power of the other. party, but at.the same time to permit-
the Dre sumption that such an unfair advantage has been taken whenever
there is a grossly unfair dloDar;tw Letweern the chbligations of the
parties op there are unfair contract clauses which gressly upset the
contractual equilibrium. .

The west «f the CGroup was however unable to accept this proposal,
It was pointed out that the new orovision, instezd of vepreszenting a
combination of the present hrt;cles 7 oand 2, pather turned cut to be &
redraft of Article 7 only. Aécording tc another view there appearad to
be gn'inconsiﬁtency between paragraph 1 and paragraph 2, insofar as the

i“j

[e)

presumption Laid aown in paragraph 2 was based on criteria different
froh:tbp e adoptcd in thc last part of paragraph 2 and which specified
what has to be ?rmsumgd Finally, the guestion was raised as tg how
the stronger uarty could ever be abTO +o rebut the presumption: of ..
paragraph 2' if to this end he must furnluh proof of something,whichv
only the other purtv would be in a pos¢tzon to. evaluate, namely the .
absence of any sort of explcoitation of his weakness.

It was thevefore decided to set up a small drafting committee:
with the task of Finding a compromise solution, .The new proposal sub-
mitted by the committee read as follows: 'z Earty_may_avoid a contract
if at the time of the making of the conmtract there is;a?grossmdisparityv
between the cbligaticns of the ﬁartiéo or there are contract clauses

grossly upsettlnf the contractual equwlerlumt provided . that they .are
‘unjustifiable naV1np regard teo, among other things, (2) the fact that.
the other party has taken unfair adVan tage of his dependence, economic




improvidence, ignorance, inexperience
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o
h
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distrdss dr urgent needs, ©
or lack of bargaining skill, or-(b) the commercial setting and the purpose
£ the contract®. ' o e ' :

Aceording to 01"”1e the reference to the time of the’ conclusion
of the contract ought to be deleted, ‘4ﬁbe“thére might be cortractual terms
which. turned out té& be unfair only at a later stage, when it became clear
that due to circumstances cccuring after the conclusion of the contract
their application would in practice lead to an entirely unacceptable
result, In this respect it was however pointed out that the proper place
for dealing with such a situstion would be the chapters on hardship and
non-performance, whereas the present provision, to be found in the chapter
on validity, ought to be confined to cases where the unfair character of a
contractual term wag-apparent Ler se, T*ight frcm'the time of the conclusiocn
of the centract. Furthermore, the precise meaning of tne word "dependence
was guestioned. Actording to somé members it should also cover the so-called
market~dependence, i,e. the situation wheve one of fﬁé rarties has taken unfair
advantage of his . monopoly or absclutely predominant market “051110p ‘in the
regpective trade sector. The majority of the Group was however aga nst guch
“a broad interpretstion of the word "dependence’, which could lead to the result
that in practice, even if there were no gross dlsparlLy between the obligations
of the parties ncr a contrect clause which' TPOSS7Y upset the Contractual egui-
librium, the eccnomically weaker party mlght sdek to avoild the contract simply
hecausé the other party occupied a pre&onznant market position. The cnly kind
of "dependence” envisaged by the present provisicn was that deW1v1nq from a
articular legal or financial relationship (e.p. mother company - ng&lﬁ
ffiliatesy banking insti tutlon - cl¢ent etc, > which exists between the two

"C}

m'

F"F“

1rties goncerned,

With these Hpservatlons and ¢l arificétions éhg Grbgp finall§

agreed on the new toxt of Artlclr ¥ wﬁlch is intended to replace the

fOfﬂeP Articles -7 and &, s : - SR ' '

. 12. Different viéWsﬁwere'aléﬁ'epreségd as to urtlcle 3 (“ggig}ul
?imposbibillty“;.5 Acdording fo one %i%ﬁ thi provmslon Cbit:lned in the
first paragraph should be deleted as aﬂwiolf' &1nce it waa not only coqtrury
“to & number &f naticnal lc.ws3 Bt ‘cenld’ Alas sive rise tc con51dewabl@
difficulties in practice, es;eczull" if it were intended th apply also

to cases of legal meOSblbillty. Other mem;erq bowever not only strongly
supported 'the basic idea of both. wgragﬁaph land 2, buf:éuggested:gqigg
aven further b déleting in the last ‘sentence of the'fwc paﬁégrﬂphéLany
specific referdrice 5 mistake, so as to make it clear that the fact that

-

at the time of the conclusion of the contract the performance of the
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+

assumed obligation was impossible cr that 2 party was not entitled to
dispose of the assets to which the contract related should not permit
the avoidance of the contract for any reascn wnatscever. A third solution
which was proposed was to delste the last sentence of the two paragraphs
altogether, since it wa Jﬂlt that whenever in cases of initial impossibility
or of lack cf title in practice the conditions laid down in the rrevious
articles of the draft for the avoidance of the contract on the ground of
mistake or the other defects in consent werc fulfilled, the possibility

of relylng also cn such a vemedy should not Ze excluded by the present
provision. Although there were some reservations as to the logical
ccherence and the practical implications of such a sclution, the Croup
‘eventually decided to accept this proposal.

3.  With respect to Article 10 {"Third persons”), it was first of
all decided to replac% in the first paragraph the words "a person acting for
the other party" by the words "a third party for whose acts the other
party is responsable® so 2s to use a formula corresponding -to that
already adopted in paragraph 2.  After all, it was argued; this would
help to make it clear that a conmi881op agent” or a brcker who, althouszh
acting in the interest of one of the parties, certainly cannot be considered as
a per;bﬁ for whose acts the same party is to bes held responsable, belongs
t¢ the "third pcrqons” referred to in paragraph 2 and not to those of
paragraph 1. Doubts were then axpressed as to the solution to be adopted
in the far from rars cases in current intsrnational trade practice where
one party succeeds in concluding the contract because of the intervention
of an intermediary who offered @ bribe to the other party. In this
respect the generzl view was that in these czses the guestion which arises
is normally nct sc much one of avolding the contract on the ground of 2
defect in consent, but rather one of declaring the contract null and void
because of the non-ob servance of legal rules which expressly prohibit such
immoral practices. I nale,‘sevbrm; members of the Group again raised
the question of the threat cmanating from a third persen and. insisted on
the necessity of applying also to this case the ganeral rule laid down in
Article 1C, so that the contraet would be avoidable cnly if the other party
either was r&s@onSab‘e for the zcts of the third person or knew op cught

e

to have known of the threat. As however had already been the case when
the same kroaltm had ‘eel discussed in comnection with Article 64 the proposal
did not cnﬂoy “the suppor rt of the majority of the Group.

R

14, 'vhbﬂuag Article 11 {”Confi Wﬂtlon”) Was con516ered to be entirely
satlsfactory it was with respact to Article 12 ("Counter offer”) decided
first of all to cbgn ge the present tltle so as to reflect more properly the
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content of the prov;sxon to be found in thé article, TFollowing the
example of Art. 143 of the Itglzaﬁ va1l Code the suvgestlon was made’
to speak of "Maintenance of a rectified contract®., It was ‘further

suggested not to llmit the scope of the provision to cases of mistake, but
to éxténd,it also to cases of gross unfairness. In this regard it was
lwmwgﬁﬁhmﬁmmtﬂmtapmﬁyfepmgiiuLWVﬁnWWmﬂyunan
content of the contract should not be enabled to prevent the’ Innotent”
;arty aveiding the cdnfract by tzking the initiative unilateérally to
”rectlfy? the contract., = If the 1ar*:es hau a legitimate interest in-
,malntdlnlng ‘the contract the proper "remedy’ would be to ask a court ap
an arbitrator to adapt it, as was already provided for by Article 13,

15,  As to Article 12 ("Adaptation of the contract’) some members
were of the opinion that the vevision or adaptation of a contract should
only be possible on the basis of a remnegotiation between the parties
themselves and not a & a vesult of an intevvention of a court or an
arultﬂator. After all since in several nat tional ldgal systems Judge
tradltlonaiiy do not hav é the power to take 2 decision of this kind,
" ful whether the opoued rule could evep become rferth£ in practice.
In this respect i wes however pointed out that nothing in the p“esent
_ apficle orevanted the parties from First ctthmatlng to reach an agre: ement
'bétween'themselv s on the new terms of the contvgct :recourse to a court
or an arbitrator clearly being intended as a ACSt resort Wof only, hut
instead of going before a Stdte tribunal or of oUJﬂltflng the case to -

arbitration in the PadlthHai sense, the parties could of course also
entbﬁgt a conc¢113tov or any other independant person with the task of
adapting the*r contract. "ouch possibility lrpaa] ex1stﬂd under the

fir}

'pﬁesentrdraft; swnoa Article 13 was of & non utory characLer

(cf. ﬁrticlg'?o) Tt was however dec1ee to r uder it even clcarew by
1noert1nv aftbr the words “tha court on j*blt gtor” the ‘words "or concili~
ator-or. any Jtnur thjd DePSOP“ SR S S R

, van those whe were very much Ln favour of the basic idea
"underly11ﬁ Article 13 vaised several obvicctions as to its present Formu-
lation. First of ali, it was decided, though only Ly a small maijoprity,

to delete any referance tc cases of mistake, and therefore tc restrict

tbe p6551511tj cf aﬁtatlow ‘unded nrtﬂcle 13 o the case where the contract
the question was paised

is avoidable for GTO“b unxalrncbs.‘ fupthcpmor

‘ag to WhethHP:EQﬂPC #ds not an inconsis *arcy it providing that a party
ay”reﬂueﬁu tne':@a“+atjon of the contract on 1y if its avoidance” cotild

Tead to hi; sugfarl ng undue hardship. Tndeed, ¥ihce this conditicn dould

be imderstood’ as "if there should ulread ; have been a daclaration of avoidance
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on the side of the other party, one might object that a contract, ones

it has been avoid a13 iz no longer capable of agaptatlon.r‘uin order o
avoid any mlsunqerétaﬁﬁin' on fhis point, it was decided to add.a new. .
paragraph containing a “TQViolOn similar to that already to be found in
naragraph 2 of fvticle 12. Finally several speakers peinted out that

the precise procecurs to be followed in the process of adaptation was not
yet SufflClCﬂtLy clear, However . Since the problem of a third person’s
interventicn Ffor the adaptation of the contract would have to be dealt
with again in the_ruture chapter of the Code relating to hardship, it was
felt preferable not to embark for the time being on a detailed:discussion
of those issues and thus to postpone any decision as to the'finalrversion
of Article 13 until the cor“esnondlng provigions on hardship had been
eleborated, It was therefore decided to put the entire text of Article 13
betweén.square brackets. .

15. With respect fs;Articlé-lq (’"Notice of avoidance'), the fivst
questioh raised was whether it should not be expressly stated that only
a ™ustified” notice of avoldance produces the result.of the avoidance of
the contract. The general opinion however was that this was net necessary,
since it goes without saying that, whenever the party against whem aveidance
is sought objscts, and the court d“ arkitrator, who will then have to
take the final decision, held that therc arve no legitimate reasons for
av01&1ng the contract, the notice of avoidance mwevicusly given by the
other party will lose its effect, . Another proposal made in thi s comtext
was to add tc the present text a new provigion according to which. the -
party against whom avoidance is squght must, if he wishes so, cbject
within a certain time-limit fe.g, two months). In this respect 1t was
however pointed out that the duty to reply as soon as possible to a notice
of avoidance already lolTOWC from the general principle of good faith and
fair dealing,whereas by laying down a vule of the kind suggested one
‘could noct exclude the risk that in practice oné party might abuse it,
e.g. by giving notice of avoidance to the other party without any good
reason, in the hoae that the latter, just because of the fact that such a
demand was completely unfounded, would not cbject to it within the fized
pericd of time. '

_ Furthermore, the view was exprsssed that the-netice of avoidance
Vshoﬁld take'effact from the moment it hﬂ Leen dispatehsd and not only.
'whén it'reaches the. other party. According to the majerity of:the Group,
however, it would not be a fair solutlon to allocate the pigk in the
trunom1551on ﬁr the notice to tbe adressee, since, contrary to the case.
of rescission for non-performance;, in-the case of avoidance for defects in



consent the party against whom avoidance is sought has & legitimate interest
in being informed “that thisiis'fhe intention of the other party and he
should therefove bhe permitted to eonsider the contract valid; until he

actuilly receives the notice of ‘aveidance.

:1nully3 proposal wads made to zdd to the present “text oF

'Artlcle 14 a new purasvaph gtating that “where a partv secking . to avoid
a contract has been notified that rights of the cther contracting party
have been caded to a third party, express notice of avcidance must also

be' given to that pavrty”. While fully recognising the merits of such a

proposal, the majority of the Croup was however of the cpinion that it

could hardly be accepted. It was pointed out that Article 14 was not the

‘only place where the guestion of the rights of third parties may arise, and

that it was therefore prefepable to deal with that question not on each
single occasion but in a general and comprehensive way W1th1n a future

.-chapter of the Code specifically devoted to it.

17. As to Article 15 ﬁTlmb Limits”) it was decided to delete para-
oraph -2, since *he 1fmitation’ pericds fcr thu Av01cancp of the contract
lald down thebein not only comd9 at leu t in uowe cases, provg to be too
severe for the innocsnt party, but could in any case meet w1th strong
opposition- in several parts of the world and in aawtlcular among the
develobing écuntries.

‘18, Article 16 {"Partial ;vbldance”) in ¢tself dld not glve rmlse

‘to substantial ODjECTlOBS. - It was only suggested rcuraftlng the prov1alon

30 as to'makg'i% clear that what 1J u&vls;v for the purpese of its a3911—
cation is not so much the severablé cnaractgf of a ccntract in an object1VQ
sense, but the fact that the partlcs con51duwea the variocus obllratlono

deriving  from their agrbement a sevew ble, i.e. 1ndup;ﬁdent of_eaqh other,

In the comtext of this article, the q@éSfion was raised whether
iri ‘addition to partlal aVﬁldance o seve%aqle contr acts one should not
alsoenvigage the posolblllfy of invalidati 2'1nu1v1dual clauses ur terms

ofiian unseverable comtract. After a leﬂgthvfd¢scu 31on9 in the course of

- whilel it was Dointad out thet such a 33851d111ty5 xoressly “dmltted in

a ntmiver '6f national” legislations, was PHPthhlaP*y Jﬂportant in 1ntor~
natichdl trade practice where 1t 1ruquen+l* ha*Jena that the *artles
prefer not to have the whole ¢ontract avoidaed but only scme of its terms
cancelled, the Group agreed in principle to intreoduce a correspondlne
provigion in the draft. -Opiniéné were howaveﬂ a1v1ded as to how the
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the two. provisions., Tt was pointed out that the probleém of both resti-

- tution and damages will avise also in connexion with the vescission of
contracts for non-performance, and that it would therefore Le preferable
- to deal with them in 2 move general and exhaustive manner in 2 separate
chapter of the Code, specifically devoted to them. A%t the same time

it was however decided to include in the present Jraft, either in
Article 17 . or in a separate provision, a saving clause by which it should
be stated that in case of avoidance parties are bound o vestore to each
other what they have received under the contract and may. Gemand-damages
in accordance with the rules laid down in the chapter ¢n restitution and

damages in general.

21,7 With respect to . Article 20 ("Mandatory character of the provi-
slons“) their was. general agreement as to. the substance of the principle
-laid down in pavagraph, 1, It was only questioned whether, instead of
referring expressly to the provision which the parties may dercgate From
it was not more appropriate to provide @ list of the provisions which are
to be congideraed of a mandatory character, In this réspect ‘however, at-
tenticn was drawn to the fact that the drafting of such & list would be
rather difficult, since even the articles on fraud,'threat and gross aun-
fairness weve of a mandatory character only as' to their substantive pro-
visions, relating to the ground of avcidance, but nct as to their rules
of procedure (e.g. the period of time within which notice of avoidance
has to be given, ete.). Furthermore, it was pointed cut that the veal
- purpese of Article 20'was to make it clear that in some cases the pro-
visions laid down in the draft are tc be- considered as a ninimur standard
for the protection of the innocent party, so that the application of other
provisions which grant to that party an even stronger protection shotld
not be axcluded. According to one view all these difficulties could be overcoma
by stating in the present articlo that the possibility of avoidance of
the contract for such and such cases may not be excluded op limited in

b

advance hby-the partiss,

ALt
-




22, Thé Group then procecded to an examination of the second part
of the Draft Rules on- the Substantive Validity of Ihternational Contracts,
'that is to say those concerning Public Prohibltlon and Permission Requi-
V-reﬂgnts which were intended to constitute Section 2 of Chapter IIL of the

Code (cf. UNIDROIT 1932 .Studx.‘ ~ Doa. 21).

&

23, Before embarking on the discussion of the individual articles.
some members, while fully arpre013t11g the efforts made by the dratftsmen
in elaborating for the first time uniform rules on the extremely difficult
and delicate prcllem of the effects of public prohibitions and permission
requirements on intermational commercial contracts, expressed the view
that it would be preferable for the proposed Code not tc deal with such
questions at all. It was pointed out that it was hardly in the interest
of international trade to increase the number of cases where the validity
of a given contract may be affected because of restrictions or other uni-
lateral interventions by natiomal authorities. The future Code should
rather be based on the opposite principle of the favor validitatis, 1i.e.
it shougd as much as possible favour the validity of a contract between
the pavties and restrict the relevance of public prohibitions or permis-

ion requirements to thgse cases where they constitute an impediment to
the performance of the contractual obligations. In rejecting this view
the majority of the Group fiest of 2ll pointed out that the present draft
was not.intended'to introduce additional grounds for the invalidity of
international trade contracts,but was simply aimed at unifying the rules
and criteria which are already at present commonly used for the determi-
nation of the effects ﬁ?.;oreign mandatory provisions of a public law
character on the validity of comtracts between private perscns, As to
the suggestlon to Geal with this kind of provisicn only in connexion
with the problcm.of imposgibility of performance, it was replied that
thepe are public law prohibiticns and permission requirenents which in
fact do ralate to the performance of & contractual cbligations, and those
which on the comtrary relate to the validity or effectivensss of the
contract itself: while the Former would certainly be dealt with in the
framework of the chapter on non-performance, the proper place for the
consideration of the latter was the chapter on validity.

24, Withr espect to Article 1 ("Definiticonsy) it was first of all
decided to replace, in the third line of paragraph 1, the words "... and
they shall be applied ... by the words "... and which shall be applied ...",
and, in the second last line of the same paragraph, the words "irrespective
of the law which is applied to the rest of the conmtract” of the words

'whatever the law applicable to the contract®.
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- There was zlso discussicn as to whether the restriction to
provisions of a public law nature should be maintained or whether the .
draft should not also refer to corrisponding provisions of pupily
private law . character (e.g, rules prohibiting smuggling, treffic ¢ in’ drugs,
prostitution, the export or import of certain kinds o of arms, etc;)b‘Against
the Inclusion of the latter it was pointed out that this wolil i give praise

to consicderable difficulties in practicbg since, apart from a few exceptions,
the national rules on Mimmoral’ contvacts are nowadays often based on very
different policy comsiderations. Although it was vecalled thet the same
argurent could very well De adduced also with respsct to the public law
provisions, and that in any event it would seem to be extremely difficult

to find @ clear dividing line between the two categories of rulas, the
majority of the Group eventually decided to accept the vestriction as
suggested by the draft, subject tc a better definitisn of what is to be
intended by "public prohibitions” and "public permission reguirements”.

-
<k

s

Finally, it was suggested to refer in paragraph 3 only to. those
permission requirements the denial of which entails the nullity of the
In this respect it was however pointed out.that the practical

- contract,
I & formal refusal te grant the recuired permissicn cannot but .
T3V

result of &
be the invalidity of the contract, whereas by referring to the concept
of "ineffectiveness™ it was intended to define the situation which exists
ag long as the same permission is missing but can still be obhtained.
25. As to Articles 2 ("Prohdibitions™) and 3 ("Permissions™), the

discussion was due to lack of time mainly focused on the bagic principle
laid down therein, according to'which the validity or effectiveness of a
contract may be afffected not only by the "public prohibiticns™ or “public
~pernission requiremnents? of the iex forl, but-alss by similar provisions
balonging to the lex contractus or even to the law of other States, pro-
vided that the contract has a “significant connection" with that law.

Some membzrs voiced strong opposition to the adoption of such
a principle in the proposed Code. The majority of the Grouj, however,
was in favour of the basic idea underlying moth Article. 2. and Article 3
paragraph 1, though admitting  that it repressnted a' considerable change
in’ the traditicnal way of handling the question of the relevance, of public
- :

law provisions emanating Ffrom Forcign States.
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Several reservaticns were however entered as to the present
formuiation of the two provisions. First of all it was suggested com-
blnlﬁg the two sub-paragraphs a) and b} intc one single provision. - It
~wee further pointed out that the present criterion of "a significant
connection” with the contract was too vague to determine which national
laws must actually to be taken into account for the puarpose of the twe
art;cles of the draft., According to ome view the word "significant"
should be repiaced by the word ”clsseﬁ.' According to another view, what
was really needed was to add to this criterion of a purely geographical
nature ancther one enabling the parties and, in the last instance, the
“jﬁdg or arbitrator, also to procesd to an evaluation of the content of
the, various conflicting fa eign provisions, so as to determine the extent
to whlch their claim for application may be justified in the given case,

In the connexion, reference wos mads to Article 7 of the Eurcpean Con-
vention on the Law Applicable To Contractual Obligations.and to Article 18
of the recent Swiss Bill on Private Internatiomal Law,; which both admit
in principle that effect may be given to the mandatcry rules of the law
of those States with which the contract has a close conncction, but at
the- same time provide that.in deciding whether in practice tc give effect
to these mandatory rules ™, ,. regard shall be had to their nature and
purpose and to the conseguences of their application or non-application'
or ... les intérdts en faveur de l'application cu de la prise em consi-
dération de cette loi doivent &tre tenus pour légitimes, en raison des
circonstances de 1'espéee et des buts poursuivis par cette loi®. Ancther
formuia. which was sugpested was that "... due weight should be given to
the reasonable intérest of international trade on the one hand and to
the legitimate interest of the enacting State on the other”.

L Turning to the remaining part of frticle 3, it was first of all
felt that the varicus paragraphs si hotuld be rcgrouaad and placed in two
separate articles, the cne containing the ﬂresLnt Daragr aphz 2 and 5 and
the other paragraphs 3, 4 and §. It was alsc decided to replace in para-
graph 3 the words '"shall seek to obtain” by the formula "is obliged teo
apply for' or "shall take such measuvres as are necessary to obtain', so
as to make it clear that the obligation placed upon the party iz of a
truly legal and not of a merely moral nature. - Furthermore, the question
was raised as to whether the party in the case of non~fulfillment of his
chbiigations under paragraphs 3 t¢ 5 should be held liable for damages, ..
and if sc, whether the other party's right of compensation should be
limited to negative interest or might also cover positive interest. As
to the Tirst question the anawer was generally in the affirmative, and
it wus suggested that 2 new provision should be included in the draft
stating at least the principle of liability for damages. as to the



- 19 -

second . question, opinions were divided but according to the Prevailing
view damdges are limited to negdtive interest, that is to say the other
party ‘entitled to ask to-'be pit in the position he would have Leen in had
the contract become effective,. Several mevbers firally raised the ques-—
-tion of the exact meaning of the concepts of "effectiveness™ and Pihef-
fectiveneéss™, Tt was suggested that a different formula be Found for

7 defining the exact status of the contract before the pérmission rejuire~
ment hat been granted, and in this respect particular aftention should be
paid to the previsien laid down dn peragraph 6,’according to which the
parties may under certain circumstances "withdraw™ From the contract,
notwithstanding the Yineffectiveness’ of ‘the latter. o

26, With respect to Article 4 ('Party with move than one’ places of
business™) the view was expressed that, since it had been: decided to delete
in beth Article 2 and Article 3 paragraph 1 the provision contained in
sub-paragraph (a), the present article was no longer nesded, This view
was however rejected on the ground that it was still necessary to make it

“clear -that the fact that & party has his place of business- in the State
enacting the prohibition or pérmission requirement shoul&lin;itSEIf‘not

be-considered as being sufficient for the purposeof the application of
Articles 2 and '3 paragraph -1, if the same party has also a place of -
- business elsewhere and the contract is not otherwiss closely connected
‘with the law of thet State. It was quite a different quéstion whether
ocne should go even further and expressly state that e parfy‘with more than
one place of business may not relay on any prohibition or permission re-
quirement, if one of his places of business is situated in-a State where
such a prohibition on permission veguirement does not exist. Somé members
expresdsed the fear that such 2 provision could im practice induce the par-
-tied to establish their places of business with the sole wurpcse of -
¢scaping the application of mandatory provisions which States normally
‘impdse for the protection of legitimate inteérests. Other membeps ‘
pointed out that it might on the contrary very well be ia the intepest
- of one.cf the parties to get out of the contract.. Tt was thereforé even

o

>

nécessary. expressly to exclude‘the«p'ss*bility'éf the parties ‘Inveking any
State, whenever the contract deuld be validly performed thiough dne 8f
~their branches operating in another State., "With a view to finding a dom-
promise solution between ‘the two copflicting views it was finally suggested
ddepting the following provision: A perty ‘may not vely on any prohfbition
-ov-pévmission requivement applicable accordingto thoss Rules, wheré he can
redsoriably Ke expéeted to perform the contiact by o branch operating in a
State where no sueh prohibition or permission requirement exists". According




to such a provision the decision on whether or.not a party with more than

one place of business may rely on any prohibition or permission requirement
enacted in one particular State was .no longer an automatic one, but depended .
on-the circumstances of each single case, i.e., on whether or not such a party
could reasonably be expected to perform the contract by a branch-operating

in another State. In this commexion it was however pointed out that guite
often a large enterprise operates abroad not through simple branches, but

by means of affiliated companies or subsidiaries. Should the proposed rule
be extended also to these cases? According to one view the answer was yes,
since subsidiaries, notwithstanding their legal status of indipendent compa-
nies cannct from an economic viewpoint but be comnsidered part of one and the
same enterprise. Other members however took the opposite view. First of all,
because the doctrine of "piercing the corporate veil", on which such a sclu-
“tion apparently was hased, was fzr from being universally accepted; secondly,
because this was certainly not the proper place to touch upon such extremely
complex and delicate questicns of company law.

27. As to Article 5 (“Prchibitions and .permission requirements
to be cbserved™) the fear was expressed that the provision laid down in para-
graph 2 could in practice be inveoked so as.tc enforce instruments, such as
the Code on the Transfer of Technology cor the Code on Restrictive Trade
Practices, which, though worked out at international level, cannot be con-
sidered to be legally binding on the single States, It was therefore sug-
gested deleting the paragraph altogether.

) 28. -As to Article 6 ("Prohibitions and permission requirements

- concerning individual terms of contract’ acccrding to one view the rule

- therein layd down was totally unacceptable. It was argued that if it was

already difficult for the parties to know in advance all the prohibitions

or permission requirements which under the present draft might affect the

validity or effectiveness of their contract as a whole, this was even move

the case with respect to the kind of prohibitions or permigsion requirements

envisaged in this article, that is tc say those which.relate only to indivi-

duai terms of the contract. Nor would it be a fair solution simply strike

. out the single term affected by such public law provisions, and to uphold the

rest of the contract. As a matter of fact, only the parties themselves would

be in a position to decide whether or not such an amputated contract was

still of interest to them. In rejecting this view the overwhelming majority

of the Group drew attenticn to.the fact that cases of partial invalidity of

a contract are commonly admitted in mest existing natiomal 1egiél§tibns. As

. to the argument that the rest of thd‘cqntraét should not autbmatical;y be
-upheld, it was first of all pointed_out'that already'according to the existing




text of Article 6 the contract is to be considered as being concluded
without the invalidated term only if "having regard to 21l the circumstances
of the case, it is reasonable to uphold the contract in the absence of this
term', However, in order to make 1t clear that the ultimate test sheould

be the intention of the parties, it was suggested redrafting the last three
lines of the article so as tc read ... the contract shall be conszidered

to be concluded without the corresponding term, unless it becomes apparent
that the parties would not have concluded it without that term™,

. No particular discussics took place on Artiecle 7 (¥Mandatory
chavacter of the rules™), It was merely pointed out that according to this
provision the parties are free to exclude the application of, or to derogate

Y
e}

from, Article 5.
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