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OUbservations on the draft Chapter 3: The Substantive Validity of

International Contracts, Sectiocn 1: Mistake, Fra Threat: Unecua¢
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Bargaining Power and G_oq {nfdx“nuﬁs {Profass SUTS. U _Drok ~and O, Lando)

-
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(a) It should be specified that a mistake as toe value is pever
to be taken inte consideration, save where it is the result of fraud op
duress, ete.

As regards the drafting of i
that the text of the prescnt draft be npt as a first
added pr
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& gecond vparagraph should e

contract.,™

{b) The question of a mistake caused t through the fault of the
istaken party ddos not to my mind apvear to have boen sati isfactorily
resolved, either as regards form or as regards substance.

: Ls regards form, the que th“ is dealt with indirectly Ly
reading Articls 2 'in conjunction with Articls 19 (2},

sards’ substance, I am not sure that the solution of-allow1ng

¥ s’
&y
rty to rely on a misteke caused 1 Hrﬁuth gross negligence is

H

, A2 1oy
ths mistaken pa
satisfactory.

4 third paragraph might he introduced, providing that:

"3, If a sistake is due to the fauit of the mistaken party, it
does ot prcvunt this party to aveid the contpact unless it amcunts to a
Zross neglisence (Iag;__l)u“dw-, But the eihéh pArtj may obtain demages
from the nistaken party. In determ ing » the court shall give

due consideration to 21l relevant cip umstancas, including the conduct of

each purty zading to t vistoke. (4}

Art cle

I am still undccidu” 28 to the desirapility of this rule. It
1s true that in the case of sales there may be irksome confusion between
‘mistakes 235 regards thi maver ity goods and the warranty
against latent defects (as is the case in FrancC)j whence Avrticle 34 of
ULIS, However, I am still not quite clear as to the consequences which
migb+ fiow from a g;IcWPl application of this rule. It is accordingly
wise, as you suggest. f;oi_thlS rule should Do reexamined later when we

mnor

'”Vcome to, rewedlbs.

'rdnslatcr'"'aotc the proposals of Profaessor Tallon ﬂﬂndtef oY a cross (+)
were drafted in Eﬂglish in his French original and Lave not been modified

in this translation,




I have some difficulty in aces UL_ng
mispepresentation s assuming ‘rraad lent non-
one not be more zevere and replace "Ips uaulan:’
Ly "deliberate" {(which simply assumes that the
knoﬁié&ge of what he was doingl?
of French case-~law.

Ly O A
This woul

The French version would than read: "la non-révilation déliborie

el reongtances ... Y.
Article 6

I ﬂﬂsumﬂ that the last ssntence should be read as: Y.

Unlawful (improper) = In Irench: illicite?

for it depends on
opraisal daed whether obinctive or subjective or both.
The term employ ¢ﬂ in the text ?efers to both criteria {a3s was decided at
Hamburg): grossly unfair disparity?. wjuxdl“” covers the subjsctive
alement, “‘1SDaf ity™ the ohiective aspect.

That is why I feel that it 1s necessary to modify the title of
this article "Gross unfairness”™. which gives pricority to the subjective
aspect. {unlike the text itself} and appears to indicate that Apticle &

. iz nothing more than an 1pD1zca*1 on of Artic]
ground for avoidance. ““’1d it not ha py
"nfaeir disparity™?

1

c { anc not a scparate
eferable to use the title:

H

Furthermere, the idea of Eﬁee}y assumed risk, which had been
put Torward in Hawburg, has disappeared.

Article 9

Tfird rather negative.
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A g amblguous. Perhaps it wodld be

The title "Counter offer
batter to speak of the "zcceptance of mistaka"? The Cld?l;luatlﬁn givan
in the commentary to the effect that this possibility fs reserved for
cases of mistake, and does not extend to cases of Fraud, hou1d be
incorporated in thc text, for the expression "mistaken DaPLV is also

amployed when speaking of the victim of fraud.



Article 13 (“court or arbitrator™)

CCE. Articled8 (2) (which T propose s incorporating in Article 2)
‘ prop 7 £
thch fefc“s only to Lhe Feourt™, :

The terminclogy nceds to be harmoniged.
It would perhaps be advisable to lay down 2 general rule

~specifying that the QoWerss granted: to the courts should always be under-
steod as being also zranted to arbitrators. S

Articie 16
' Whc has the burden of ;rov11g that the contract: is severabl
Pebhaps unsevurablllty ghould be linked to the reasconableness of uphols

the remaining contract. My propeoszal would read as follows:

"If the ground of aveidance affects only part of a contract,
avoldance is limited to this part of the contract if, o

{1) the contract is s everable:
(2) ziving due consideration ..." (+)
Article 18

oy comments on Article 2,

o
o
o]

Ubservations on the dyafy Chapter 38: The Substantive ValwulL of

o
International Contracts, Section 2: Public Prohibitions and PLPTlQSlOH
Reguirements (Uy Ancrae ang ProJLssor a.;,kowr‘D

This draft relates to a field wiich is still as yet largely
unexplered and raises guestions which are far move complex than the draft
on the general validity of the contract, so that it is more difficult to
make observations on it at a distancs.

IT the paprt dealing with permissions is on the whols satisfactory,

the question of prokih citions, on the other hand. does not geem to me to

have bew su ff1w1b1t13 ilaPLy thought out. I wonder whether there are
not sericus fundamental amblguities which a wide-ranging discussion would
help to iron out.

of_”p*?lic prohibitions” and then in
i 3 . I T am quite clear what is meant
bj the tﬂr* “*Jblic permission” (even iF I sheuld prefer to speak of
"permizsion by z public author’ty“‘} I am not clear what is meant by a
"public” (as opposed to a private} orohibition. If what is had in mind is




the general body of a country’s mandatory legislaticon, then 1t will be

easy to set aside the rules vhich we ars drawing up once they are not
consonant with the mandatory vules of a. country. © Thus, Article 3.of
Section 1 provides that the wvalidity &f the contract shall not be
affected by initial impossibility, contrary to wiat is the positicn held

cn this subject under many 15@11 systJhsp It wouid suffice for this
rule - to be classified as a "public prehibition™ for Article 3 te become

. dneffective. One should ac”oralnrly at least @ndauvouv o resolve this
conflict, cor elsa ivk a less v Stf‘ctlJ“ definition of “p3511c prohlbltlon
which is not easy r ; 7 7 feel that a thovough recxami ﬂuthﬂ

is necessary.

U]

Reading Sections 1 and 2 one after the other aiso leads me to make
observations which are morc limited in scope, welatinb to Tthe harmﬁnisation
of the two texts. This harmonisation is necessary from three points of
view:

-

: (1) terminology: Section L employs the term "void", whereas
Section 2 uses the term "null®.

(2) presentation: in Section 1 the articles are limited in
iength, J‘ercas in Section ? Avticle 3 is wvery long indesd.
{33 for example Article 16 of Section 1 peeds to be

wiicle & of Section 2.
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(English oniy)

Proposed definition of "Lesion" contained in Memorandum No. 42

of the Scottish Law Commission on Defective Consent and Consequential Matters

“1. Annulment of an obligation on the ground of lesion shall be competent
when a party can show that unfajr advantage has been taken of his weak, per-
sonal or economic position,

It will be presumed that unfair advantage has been taken:

(1)

(23

(33

{43

2. When it is claimed {or appears to the court) that the consent of a party
to an obligation has been given hecause unfair advantage has been taken of his
weak, personal or economic position, the party maintaining the cbligation shall
be entitled te present evidence regarding its commercial setting, its purpose

in mutual obligatiocns, when there is a gross disproportion between
the prestations of the parties; or

when it is proved that sericus prejudice has been or will be
sustained as a consequence of the obligation by a party who was in
a situation of dependence upon the Gther party;

or

when it is proved that serious prejudice has been or will be
sustained as a consequence of the obligation by a party who, as
the other party knew or ought to have known, was suffering from
impairment of mental capacity or was weakened by illness, age or
addiction to aleohol or drugs; or

when it is proved that serious prejudice has heen or will be
sustained as a consequence of the obligation by a party whe, as

the other party knew or ought to have known, lacked the normal ability

to protect his own interests when undertaking obligations through

ingorance, inexperience, lack of education or understanding of language.

and effect to rebut this allegation.®

Rome, & April 1982
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Misc., 3

(English only)

Chapter 3 : The Substantive Validity of International Contracts

Section 1 : Mistake, Fraud, Threat, Unequal Bargaining Power
and Gross Unfaivrness

Proposal for a new Article 7

l. A party may avoid a contract when the other party has taken
advantage of his dependence, economic distress op urgent needs, or of his
improvidence, ignorance, inexperience, or lack of bargaining skill, to obtain
terms which make the contract as a whole unreascnably advantageous for the
other party and unreasonably disadvantageous for him.

2. It will be presumed that unfair advantage has been taken if at
the time of the making of the contract there is 2 grossly unfair disparity
between the obligations of the parties or there are unfair contract clauses
which grossly upset the contractual eguilibrium,

3. In determining whether a contract. or any clause thersof is avoi-

dable under this article regard should be paid to the commercial setting
and the purpose of the contract.

Rome, 7 April 1982 {morning)
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{(English only)

Proposal for a new Article 14

by Sir Thomas SMITH

Article 14 Notice of Avoidance

1. /as in texE/

2. Where a party secking tc avoid a contract has been notified
that rights of the other contracting party have been ceded to a third

party, express notice of avoidance must alsc be given to that party.

NOTE

This seems a minimal concession to the third party and should reduce
commercial uncertainty. It may be noted, however, that, whether he has
received notice of avoidance or not, the proposed Article 17 (4) would
still permit him to be subrogated to the rights of a contracting party
under Articles 12 and 13.

Rome, B Apyil 1682
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Proposal for a new Article 17 by

Sir Thomas SMITH

Article 17 ~ Effect of avoidancs

Avoidance shall take effect retroactively. subject to any
rights of third parties.

1. A notice of avoidance which is acceptec_by the party receiving
it shall take effect from the time of receipt /acceptance /,

2. A notice of avoidance which is reiected as unjustified
by the party receiving it shall not take effect unless on until a court
or arbitrator determines its validity,

3. The rights of third parties to immovable or movable broperty
resulting from transfer of centractual rights shall be determined by
national law, but, subject to this proviso:

(a) if a third party had acquired rights in good faith before
notice of avoidance had heen received by a party to the contract his vights
shall be unaffected by that notice; but

. (b) if a third party acquired rights after a party to the con-
tract had received notice of avoidance these rignts shall only be pro-
tected to the extent that his cedent's rights are protected. )

4. A third party to whom a contracting party has transferred rvights
may be subrogatad to the latter's rights and offer adjustment of contract
under Article 12 or adaptation of contract undep Articls 13.

NOTE

The draftsmen’s comment on Article 17 {as it stands) observes
thatthe rights which third persons may have are not affectedl It is
undesirable to deal with questions of property law in a codification
concerned with obligations, since there are wide divergences in the"grammars®
of property law between diffevent jurisdictions. This policy has been reco-
gnised (wisely) in formulations of international sale of goods, but was
disregarded disastrously in the British Sale of Goods Act 1833 {197%).

The present draft Chapter 3 by greatly extending the traditional
categorises of avoidance has consequently Jjeopardised (by increasing uncertainty)
the position of @93§u§;§§_third party transferees  of contract rights - and
there may have been many transferz in widely separated jurisdictions gecgra-
phically sincé the original contract was Formed *efore notice of aveidance is
given. Because of this a further consequential amendment iz suggested:
see Misc. &,

Rome, 8 April 14987
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Misc., 6

(English only)

Chapter 3 : The Substantive Validity of International Contracts
Secticn 1 : Mistake, Fraud, Threat, Unequale Bargaining Power

and Gross Unfairness

Proposal for a new Article 7

replacing Articles 7 and 8,

by Proff. Lando and Hartkamp

Gross disparity

A party may avoid a contract if at the time of the making of
the contract there is s gross disparity between the obligations of the
parties or there are contract clauses grogsly upsetting the contractual

equilibrium, which is unjustifiable having regard to. among other things,

a) the fact that the other party has taken unfair advantage of his
dependence, economic distress or urcent needs, or of his improvidence,

s R

ignorance, inexperience, or lack of bargaining skill, and

b) the commercial setting and the purpose of the contract.

Rome, 8 April 1932






