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1. The second session of the UNIDROIT Study Group for the preparation
of uniform Tules on the factéring contract was held in Rome at the head-
quéarters ‘of the Institute from 27 to 29 April 1981.

2. “The session was opened by the Deputy Secretary Gensral of the

© Institute, ¥r Malcolm EVANS who, in the temporary absence, of the President and

of the Secretary General, welcomed the participants, the list of whom.is to be
found in ANNEX I to this report.

3. The Deputy Secretary General recalled that the first session of the
..Group, held in 1979, should have been chaired by Professor LIMPENS but health
_reasons had prevented him attendlng the meeting and, to the ‘great regret of
all, his death had followed shortly afterwspds. His functions had been filled

by Professor Reoyston GOODE.
4. This session of the Group was chaired by Professor Jean-Georges -
-SAUVEPLANNE, Netherlands member of the CGoverning Couneil of UNIDROIT.

-The session con51sted of five meetlnga, sprexd over two and & half dnys.

5. On a proposal by the Chalrman, thg Group adoptad the draft agenda
which is reproduced in ANNEX II herato.

 INTRODUCTION

B. . Thig' report contains the following:

I. The preliminary draft articles approved on first reading as a

“» basis for further discussion by the UNIDROIT Study Group for the preparation

- of uniform rules on:the factoring contract at its second session..

II, A description of the principal aspects of the preliminary draft,
in the light of the statements and discussions, which were fully recorded
by the Secretariat. This summary seeks to indicate the progress made by the
Group at its second session in the working out of uniform rules on the facteoring

con'tract « -

IIT.. & brief list of the ideas put forward by the members of the Group
regarding their work at the third session.
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I. TEXT OF THE PRELIMINARY DRAFT

Artlcle 1

AT

< 1.7 For-thé plrddsc of thespresent-rules, factoring, gentract' means

2 ceatract concludes betwesr:obe party {the supplier) and anothen party.

(t?@ factar) with & viw to the provision by the factor of one or mere of

2 o, finanes,. collection 9% receivables or protec-
tion ag=1nst fe-&t~ri5k54 ﬂnd*pﬁovidir? Ffor” the supplier to assign-to the
factor on a ¢continuing Lasisby walr of sale or sequrity receivablas: - '

{2} erising from the s2le of goods or the supply of services to trade
Ur--prof %ﬁlc“”‘”dibtorsﬁ"- e

fb) for whic pajﬂeﬁt is to mag .
fror ﬂmlwverv 0“ the gOOuo or compluti Ti of supply of’the sarvices:
And ' ‘

i e .
(c) in relation to which the facter undertakes responsi bi
maintaining ths accounts.. X

ity for

AL
ST

2.- 'In the following rules, refercnces.te “'salerof goods’: apd: “sale’ shall
except as otherwise indiceted, include the supply of services.

1. The present rules shall apply in relation to international factoring
contracts, that is to say, Factorlng contracts relating to receivables arising
from a contract for the sale of goods batwWeen parties whose places of business
are situated in different States. Where a party has morc then cne place of
business. his place of business.for the purpose of this article shall be that
having the closest relaticnship to the contract of sale and its performance. 11

2. 77 The present rules shall apply cnly in relation te-factoring con-
tracts pursuant to which notice of assigoment of the receivables is to be
given to the debtor at or about the time of the sala,

- f./- :“l._.__.r-ti_c_.__lc- ...._é_ 5

It is sufficient for the validity of the factoring contraéthhat
there be an express agrecment providing for the assignment by the supplier of
existing and.future neceivables, oven though the contract does not specify them
individually. / (2, S - S PR TP

# L] .‘!
(1) The words "et son exécution®, corresponding to the phrase Yand its
performance do not appear in the French text.

(2) Since the Group was unable to agree on the wording of this article, it
has been placed in square brackets and will be revised at the next session.




Article . &4

: . -The assignnent. of a receivable by th: supplier to the factor shall
- be effective notwithstanding any provision in the coﬂtract of sale prohibiting
such assigmment :

article S
: 4n assignment may validly provide for the transfer to the factor
. ©of all or any of thé supplier's rights under the contract of sale, ‘ineluding
'hny“prov151cn in such contract ruscrving titlc to the ‘supplied;

Articla 8

1. The assignment shall bc effectlv agalndt the Hebtor if notice of
the a351gnnent to the debtor. ‘

(a) is given in wrltlng and 1nd1cates sufF1c1entl} clearly the receivables
whichk have been assxgned and tha person to wbom the debtor is required

to make payment

(b) complies with'the'requirements of the law of the pldce at which the
debtor has his place of business withir the meanihg of paragraph 1 of
Article 2.

2. In the c=se of en assignment prohibited by the contract of sale,

TSuch notice must be in writing and must contain = statement that the assignment
_1= gOVerned by these rules.

sriicle 7

1. Subject to article 4, in a claim by the Ffactor against the debtor
For payment of a receiveble arising under 2 contract of sale the dabtor may
. set up against the factor all defences of which the debtor could have availed
- himself under that contract if. such claim hal been made ry the supplier,

2. The debtor may alsc exercise against the factor any right of set-off
available to the debtor against the supplier at the time the debtor received
notice of the assignment, to the extent to which such right of set-off relates
to claims which the debtor might have had against the supplier.



urt1c1e a8

~ .. Non-performance or defective performance of the contract of sale
by the sunpl;cr =Hal¢ nrot ontitle the debtor t¢ recover, otherwise than as
permitted by ‘Article 7, money paid by the debtor to the factor.

_ Pﬂzorlty between the factor.and ary third party {including e trustea
in bankruptcy or llquldator) clalmlng rlghtsll th; r@calvables shall be
governed by the lam of /the rlace in which the SUPPlle“ has hlS pr1ncapal
place of business/. / ;3) S

Article 10

l. The factor shall FET; by reas onzbnly of transfer of title to poods
to the factor as provided by Article 5, incur llmblllty to & third party for
-.loss, injury or damage eaused by the gocas. :

7”2:- Nothzng in this art1cle shall affect the llablllty of the factor
‘where he sells or otherwise dlSDOaES of the goodq to a third party who is not
the supplier or apother factor. o : ' e T

Article 11

ex op .- The present rnlps ingluding this 'arti"'ﬁ. shall alse apply to
subsequent assignments of the receivables by. the fzctor to another faetor,
whether the establishments of the factors are situated in the same State cr
in different Stntes.

(8) Slnce the Group conq1derud 1t Drefcrable to defur any dec151on regarding
. the content of thls article for the time being, 1t has been plaged in

square brackets.



IT. PRINCIPAL POINTS

-

Definitiom'ofrthe.factorihg contract.

7. The definition is fovr the most part contained in Article 1,

although it is supplemented in Article 2. The former text, in the 1979
. draft, spoke of "trade debts” (in French "erdances commerciales™). In the
' new Text of 1981, it Has been preferrer to apeak’ glmply of "receivables™.
”;although it is Sp&leled in paragpaph (a) that these are receivables arising
from the sale of goods or the supply of services to trade or profh531onal
debtors., It was in fact pointed out’ that the words "trade débts®’in ‘English
did not adequately convey the idea that what was in issue were debts payable
by merchants and businessmen. The Engl1sh text of the draft therefore employs
“the term “recelvables“ while the French speaks of ”creances' Tt should however
_be noted that some members of the Group criticised the amb1gu1tv of the term
'“recelvables”, whlch could be con31dered as 1nclud1ng leases and 1etters of

. dredit.

8. Unlike the 1979 text, that contained in the new draft descrlbes
the varlous services prov1ded by the facfor, namely flnance, collectlon of
teceivables or protectlon against credit risks and malntalning the accounts.
It was in fact observed that the simple recovery of receivables by 'a ‘collector
who pays the supplier at the expiry of the term is not factoring. Factoring
goes further: the factor may become the owner of the goods and he ensures
payment of the supplier by accepting the risk of insolvency. h '

+;:The “twelve months time limit

L -9s 7 The new text, unlike that of 1972, includes the notion of a period

-+ :of ‘twélve months from delivery of the goods or completion. of supply of the
services within which payment is to be made by the -debtors: The Group con-
sidered it desirable to fix a limit for the period of credit for the purpose

of defining factoring for to include all receivables,whatever the period allowed
for payment, would give rise to the risk of coverlng other ‘fethods of: financing.
The need to lay down a time-limit arises pr1nc1pally from the fact that the no-
tion "short-term’ varies considerably, both in law and in practice, from one
State to another, it'mighf extend from %0 days to Two years.

lO._, The new Article 1 speaks of assignment “on a continuing basis" by the
supplier to the factor whereas the former text referred to i'a regular basis".
In maklng this change, the Group wished to indicate that the words “on 3 re-
:-gular basis” mlght give the 1mpre881on of conferrlng on the factor an exclusive
" pight in respect of all the. suppller s receivables whlch could sometimes ‘be
‘detrimental to his interests unless ke has the rngt to choose the recelvables
tc be factored. A supplier must not be obllgud te assign all his receivables
to a single factor; on the other hznd the selaction of receivables is a choice
to be made by the factor and not the supplier,




Maintaining the accounts

1l. The 1979 text did not inelude this obligation for the factor.
The Group wished to introduce it sc¢ as te avold encompassing "non-notifi-
cation invoice aloccunt” The factor's servieccs must include maintaining
the .accounts. o : '

: 1z The new Article 1 pwov1ﬁas that the asszqnment to the Factor’ takes
plaoe by way of sale or security. This was not the case with the 1979 draft.

+

International“character of factoring

. 13. The new toxt indicates what is to-he understood by, 1nterﬂatlonal

- factoring. ' The former Article 2 stated that the rules appllbd SJonly. to inter-
- national factoring contracts". -In +the new APthlu 2, the word ”__ixﬁ h1s bhzen
dropped. - Tt was indeed -intended to- keep the basic nction of parties whose
places of business are situated in different States by tak:mU as: . a model the
Vienna Convention of 1980 on Contracts for the Intnfnatlonal Sale indocds S0
as t¢ ensure harmony with recent  international instruments. The revised

- text therefore provides that where a party has more than one Pplace of business,
.» the one to be taken into consideration is that which has “the closest welatlon-
-~ ship to the contract of sale and its performanct... - T

 Kotice

14, This vatter Will be dlscussed in move detail in- connectlon W1th
subsequent provisicns of the draft but the Group wished already in Article 2,
which concerns +the definition of international factorlng, to refer ta this
essential act, In its later work, and in the'preliminary. draft, the . Group
enlarged upon the conc ent of natlce(‘notlflcatlon in the French versxon)
although the term Yavis® in :rench is used Wate“ in the” report to de31gnate
”fthe procedure fér brlnalng the a531gnment to the knowledge of the‘farty
'”concerned e : R

T

:;fValldaty of the factovzng contract

E ISfm' It should From the' outs;t be a‘mltted that the urodp‘failed T
Teach A fuIly satlsﬁaﬂtcrv fuﬂmulatlon 1n ﬂonnectlon w:th Arfidlé 3,

: 16..: :The 1979 version Ppoks of the validity of the assignment of debts
;betWeen the supﬁller and the. factor. 11 1981 hLWPVEP, an .objection was raised:
it is typically the cese in factorlng tbat there is a master; agreement ‘which
provides for future as¢1gnmunts and whlch -may ef;ectlvely constitute an. agreement
to. assign according. to certain agreed ‘crms, alrhough in moqt legai systams the
as;lgnment 1q made by a eenarate 1natrumenu. For example, ln the event ©0Ff legal

FLosetag



proceedings necessitated by non-payment for goods which have alveady been
delivered or for seérvices already performed, the document effecting the
assignment is made out. subsequently.  Arain, the methods For assignment: vary
from one country to ancther. Finally, global assignments exist in a number of
countries, although 2 separate assignment is nucessary if there is a dispute
‘relating tc a specific payment. - R '

17. In these circunstancas, the new text secks to make it clear that
what is in issue is the validity of the factoring contract and that for this
an express agreement is sufficient wherchy the supplier undertakes to assign
not only existing receivables but zlse future receivables even though the
factoring contract dees not specify them individually.

18, Many objections were however made to this sclution,” in particular
by practitioners. In actual fact, the country where rroceedings. are instituted
may not be that whers the factoring contract was concluded. Indeed this is
most often the case. Mercover, and here there was agreement amchg both lawyers
and practitioners, the concept of validity is not the same, For example, in
CemmoniLaw countries and in those with a Civil Law tradition. On the other
hand, what do not appear in the actual werding of the draft’ are the rela-.
tions between the two parties to the contract; that is to say the relations
between the supplier on the one hand and the factor on the other.: It i&-
true that the relaticn supplier/factor is present in Article 1 but thereafter
the draft is silent regarding it. Finally, there are persistent difficulties
in determining what is meant by a “future" ‘receivable, Moreover, the term

"ascertainable receivatie” ('créance déterminable’) is acceptable in some
;countrles but not in others. : :

i 19. Thure was-. general agrecment among the members of the Group to

- :review-the language of Article 3 at the next session in the light, in partlcular,
of a:more detailed preliminary study cf national law and of the:solutiéns. found
in other fields, such as leasing for example, :

Validity- of: the assignmentnnotwithstanding-3rohibition

. 20. . It has already been seen above that ﬂrtlcle 4 provides that the
_ ass;gnmont of ‘a recaivatle by the supplier to the factor shall be effuctlve
,gotwithstandlng‘any pﬂ@Vlslon in-the contract of sale mroh;bltlng such assignment.

2. The 1nt9ntlcn of the. membero of thu Group in 1ntroduc1ng this ‘inno-
vgtlon, which may at first sight seem to be contrary to -legal principle, was
. To encourage the development of - international factoring as well &g the granting
 of credit to suppliers. The majority of the members of the Group, who supported
the text, pointed out that some large companies teke advantage of their position
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of strenpth to lmpOSL thelr standard Jontracts on small supnllers. T?uSe
_contracts contaln pﬂoh1¥1thon clauses whlch ars employed by thcse large cot-
panlea te prevent  small conchrns flnanc1ng th61r tragg. '

22. On the positive side, the new provision should encourage suppliers
to inform their customers of the fact that they have recourse to a factor and
that the prohlbltlon is 1noperat1ve.,' '

' Retention of 5wnership clause 'tf

23.  Article § Has been-simplified in comparisor with thé éf{ginﬁi-text‘
The intention cf the brtlclu is to state that in principle, after the assign-
ment, ,thg factor will be in the sama 1cgal s1tu3tlnn Vls-a“VlS the dgbtor as
.-the supplier, ‘ ‘

24, . In the 1979 vers lon thb t;xt contemplatpd the automatlc tranofer
of tha suppller 5 rlghts. The Committee pve:erruu to employ the formula .
"may ... provide for the transfer” so as to make it clear that. 1f:these
rights are ncrmally transferred auton\.tlca.llaa 1h1% dﬁes not preclude the
parties from PrOV;dlﬂg_Othg?WlSL, in particular by cxcludlnb the factor ]
‘liability for dangerous products. :

qutice or the new method of notification

25,  This matter is dealt with in Article 6. The members of the Group -
have based the provision on the first paragraph of the former Article 4, while
at the same time msking it more flexible. . The earlier provision read as
) follows._ ‘In order for ‘the assxgnment to be efFectlve against the debtor, it
Z_nust be notified to hlm in wrltlns and 1na1cate sufficiently clearly the debts
Whlch have been ass;gned and the person entltlud to proceed to thelr collec~
tion.

26, Under the new. text “writing 1s not always requlred Artlcle E,
paragraph (b}, provides that the notice may be given by other means, provided
_that it compllﬁs with the réquirements of the law of:the place at which the
~ debtor . has hlc place of busmness, wzthln the meaning of Article 1, paragraph 2.
. Here again, the main aim of the Group has benn, wherévar possible, to simplify
the manner in which notice must be given and it is in this optic that the
; tern ”notlce”f hae beun Drefarrej to ”natlflcatlon"':n “Article 6. However, in
 the case of an assxgnment pPOhlblted by the contract of sale, the notice must
‘be in wrltlng anu contaln a statEﬂent that the agsignment is governed "by these
rules”




Defences of the debtor

2T Subjuct to the exccptlounal case mentioned in APthlg 4 the
debtor nay, in accordancs with- Artlcle 7, paragraph 1, {revised .version
of the former Article 6, paragraph 1), set up zgainst the factor all defences
of which he could have availed himself under the contract of sale or for the
supply of services if such claim had besn made by the supplier.

: 28. Paragraph 2 of Article 7 (formcr Artlclu 5 paragraph 2 raV1sad)
limits the rights. of set-off of the debtor against the factor: the set-off
must arise out of the performance, possibly defective performance, of the - -
contrdet in question or must be related to sarlier claims. S

Caseg of non-performance or defective performance

" 25.  These cases are dealt with in Article 8. 'They occur for example in
relation to services or goods which have been paid for in advancé;(services,
not supplied or goods returned, etc.). In these cases, the factor is protected
- in accordance with the provisions of Article 7. : :

Priority conflicts between the factor and third parties

80. The Group has scught to lay down a rule concerning the priority of
the- factor in relation to rcceivables in respect of which rights are also
claimed by thied parties. This is the purpose of Article 9 which has, .-

. however, been placed in square brackets. - The language .did not satisfy the
- majority of members of the Group and the text to. be found in the mew preli-
minary draft representac, in the opinion- cof one of the lawyers present, no.
more “than-an attempt tc find a seolution. A conflicts rule rather than a rule
of substantive law has therefore been chogen as an expedient..: For the appli-
--cation of the rule it is propusad that the law of the place "in which the .-
supplier has -his principal place of business" shall govern, rather than . that.
-of the ''place .of business having the closest relationship to the gcontract of
sale and its performance", as in Article 2, paragrapﬁ‘l,Ain‘fine;iﬁoraoverr
although most members of the Group reccgnised that priority conflicts would
usually arise in connection with bﬂnkruptcy, the propoged text also covers
. other cases. R '

+Possible liability of the factor vis-3-vis third parties

31. This liability is governed by Article 10 of the draft and relates
to damage which might be caused by goods of which the factor is temporarily
the owner when owmership has passed to nim together with the receivable under
Article 5. In the first instance, the Group distinguished two cases: that
of the contractual liability of the factor and that of his liability towards
third parties.



~ 10 -

32. The first situation was reserved for furthér consideration,
Some participants considered that when the factor causes the supplier to
suffer commercial loss he incurs’a centractual 31ab3111:y ‘under the law appli-
ca.bi’n to the contract. In 'the opinién of others however,- 1t mlght be desxrable
e 1nLroduce a rule on the subject in the 4raft.u ' e

33. As fo'the second casc, liability' towards third parties, it was
suggested that UNIDROIT's draft on le‘“'nﬂ he tnleﬂ ag & nodel: the lessor is
not” liable in reapect of- any of the centractual or tortiods’ dutlLS that would
ordinarily flow frhm his ﬁ081t10n as “bailér of the equ;pnent &xcept where he
has intervened at & téchnical level in the choace of the equlpnent or in its use.
Likewise, the questlon was raised as to whether it was nedessary tc say that '
the factor is not liable for defective performance of the conmtract by the
supplier. In fact, it was emphasizedithat the factor is®not  in- the sitiétion
of a lessor; nor could he be llable for the conce whleh thn suppller delivers
"'to the purchaser. ‘ ST

34,7 The transfer of ownershlo o the factor is not therefore considered
as constituting per se a sufficient Urouna for imputing llablllty to Him.
There are however cases where the trans sfer of ownershln 1nvolves llablllt] and

these are dealt with in paraaraph 2 of Article 10. - - o

35.° Whet are these cases ? One anmple is where a- retentlon of ownership
clause has been a551gned to “thé “factor’ in respect of dangerous goods. - Oné
nember of the Group c1ted cases where the factér would: become ‘the owner of goods,
such a8 tox1c gases, by way of wuarantee. “Another nembvr ‘noted’ that the factor
LI only fake back and resell the goods in the event cof bankruptcy If-“the
.'factcr resells defective fcodstuffs or’ ‘chemical producte which ‘cduse ‘damage
:'agalnst “whofs - shou¢d ‘the vietims claim'? The bankﬂupt supplier mlght not be
'-1neurec.r Now, “wher tHe factor Fakes the goods and reselIS'them, hzs llablllty
ev1dently cannot he excluded. ‘His sifuatich wouldﬁ QCCOTdAHE to cne- of the
practltlcners, be' aﬂalogous to that ‘which arises 1n 1eaq1ng where the ‘lessee
“-hedomes® bankrupt Td thc lesscr resumec rwrer=h1n o; th~ equ:nment'and becomes
llable for lt. e e : - S

P

”*36{”-51f-wés*peinted cut that +the factor has an dption: he is net'bbliged
to repossess or to seize the goods in respect of which he has advanced money
to the supplier and for which he has not been paid. It is for him to weigh the
risks involved in conse¥ving ewnérship in the gocds and, 5f§eﬁ%i6ri;5ih7seliing the
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37. It was:likewise degided in those cases where a factor sells the
“recaivable to another factor' not to conmsider the latter as a third party,
given ‘that it is-a question in such situations of comtractual liability between
factors in respect of which they can take cut insurance.

Successive assignments between factors

38, . -Article .11 provides that 'all the rules contained in the.dvaft,
incIuding those contained in that article itself, shall alsc dpply to successive
assignments of the receivablss by one factor. to ancther, even if one or more
- of the a351gnment¢ ha= bpen made within a singls State, s

?“39;J— The question was indeed raised during the discussions as teo whether
an assignment by one factor to another in the same Stats could Be considered as
international, a2 situation which, it was observed by the nractxtloncrs, arosz in
practice where the first factor had no direct contact abroad, :

. MO, - After detailed discussion, in which the members considered all the
pQSSlbllItleS it was recognised that a clear reply was given ird‘drticle 2 which
provides that: "The present rules shall apply “in relation to intermational -
factoring contracts, that is to say factoring contracts relating tc recei-
vables arising from a contract for the sale of goods butwcen-partlbs whose
places of business are situated in different States.” It is irrelevent there-
Tore that the factors are in the same State as what makes the factoring inter-
national is the basie contract of sale or for the supply ¢f services. It is the

. international character of the receivable which dctermlnes the 1nternatlonal
character of the whole operation. :

I, QUESYIONS LEFT OPEN

'41. Slpcn 1t wWas pvt possible to settl: a umber-i*;ﬁatters af its
second SESSIOD the Group decided tc returm to them at its thlrd seqs;on.
These questions are briefly menticned below,

Content of factoring contracts and of contracts between factors

_ 42. This point was raised at the ¢1rst ﬂb&tlné and concerns the defi-
nition of the PeSHQ“thu obllgatlun of tha factor and of the sunpller 3s well

as the contractual obllbatlons or factors 1nter 5€ . The questzon is 1n particular
whether the partles shoald be left free to. r¢gulata their relatlons or whether
mandatory rules sFould be. la1 down which, it was suggssteu, nlght aveid a

certain number of conflicts.
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‘43, One of the’ aspucts of the problem tc be ¢tud10d could he the
Juty of the supplier t6 assist the Factor by giving him max Imum 1nf0rmat10n
'regardlngg for example,' deterioration in the Flnanc1al sltuatlcn of thg

debtor, supporting documents and bock-kKeeping. S -

Revocation of assignments

4, It has heen nroposed that the Group consider the quSLbllltv of
a rule§ elther of a substantlve chqracter or of confhcts9 afFording pro-
taction against the effzcts of tne bankruptcy of the supplier, deb’tnr on’
possibly the factor as well as one ﬂeqardln& the revocation of the ‘as szgnment
and of the conditions in which this would be effective. It was suggested that
it would be enough to provide-that the revocation will only be effectlvc as
”'from the tlme notification of 1t has been . given. '

Scope of applicztion of the rulés

. " 745, The problem must be séttled as to whether the sccpe of agpllcatlon
will be llmlted ‘to Contracting States or whether it shuuld bu extended to cpe-
rations i nvolv~ng States one of Whlch is not g Contractlng Qtate ’

Date of the assignment

46. The questlon was raised of whether a ﬁandatory rule should be in-
 ;roduced in this comnection. Many legal systems call for® 1nd1cat10ns in writing
“'2f the exact daté and time at’ whlch the veceivables are ﬂselgned ‘The practice
at international lavel is that notification is generally made by telex. .

Who must give notice ?

47, This could be the supplier or perhaps even the factor. The Group
considered that 2 rule on the matter should be laid down 2t its next session.
It was suggested -adding another paragraph to Article 6 to the effect trhat the
iubtor cannot challenbe the a381gnment if ‘he has received notlce.oi it from
the suppller.‘

Payment in full discharge

_ 48. Ona,pgrt1c1nant sug <stbd that in order to facilitate thb smooth
-ipaym@nt of invoices by the customers of the supplier, it would be suffieient

“,;1?t9 establlsh a rulc tc the effect that when a debtor has pald = factor after
’-,ﬁrece1v1ng notlce, his obligation is discharged. Such = rule,rlt was suggested

would. have the advantage of making 1t virtually dnnucesSary to enguire 1nto the
valld*uy of the contract between the factor and the supplisr. o
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-Preferred claim of the-State"im respect of fiscal matters

, ug}ﬁ' On ‘thig poznt one practltloner claarly axpressed the VLew, which
met wzth ne oyﬁ051tﬂop that fiscal questisns should be excluded from apy. rule
relating to prioritiss which might be worked out, in the same manner as was
. the case W;‘th the provosed rulss on leasing, Th at is to say that whatever
rules on prﬂcrlty might be chosen by the Greup, and 1rres?ect1ve of whether
they be subctaﬁtlve er conf 1cts rules, they ShCle nut affect any flscal o
system. It is 1ndeed eV1¢ent t at as the operaticns in quvstlon are 1ntmrna—
tional, the quegtlon may arlse of preferrec ﬂitlms of St tes 2nd of ohllgatlons
to the State in conmection with taxes, duty 2nd customs ete. The rule selected
should not therefore he applicable to taxes payable to the State where the”
debtor is situated.

Vaiidity of therféctéring cbntract and assignment of future receivables -

50, The ﬁrobiém hore is in effect that of the final wording of Article 3
(see above,. paragraph 15 et seq.) which was placed in square brackets as the
Group. failed to reéch a decision on it and the Chairman had concluded that
its present language was not satisfactory even to the drafters themselves.;
Since the dlscu531ons on the provisional text comstitute a preface to those
‘whlch will take PlaCL at the April 1982 sessicn, it may perhaps be 1n order
to develop in more detail what has heen set out abova,

51. Article 3 was eriticised principally on the -ground that it sought
to deal at the same time with too many separate questlons, namely “the validity
of the contract between the supplier and the facter, the validity of the
a331gnment of the rece1vablc¢ by the¢ supplier to the factor, the existence of the
recelvable and the possibility of sssignini vreceivables which have. not yet
come. 1nto uklﬁtence provided that_they are certain or at least ascertalnable and

. -The valldlty,of the / contract ?_/ / assigmment ?._/ v1s-a-v1s the deLtor who is

in this. situation in the position of a third DEPt} 31nce, 1t was*stressed he is
snot.a party to. the fgctorlng contract., -

52. One of the participants indicated that in many legal systems a
receivable cannot be assigned before it has come into existence and that under
the national law of most States the factoring contract 1tself is not sufficient
to determine the valldlty cf the assigmment, a second act or document being
necessary tc effect the assigmment and to identify it. Another participant

' stated that such a second act or document was not necessary under the law of the

Unltud States,. its only practical value being in those eases where it would be
exhibited to a court when it was not wished tc ﬁroduce nll thc condltlons .of
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the factoring comtract. In tbls context, a practiticner drew at+entlon ‘to-the
method whereby a preliminary master agrueh=nt cenfers Vulldlty on all later
operations, on condlilon hewever that .each 'of these is the obiect of a spe-
c1f1c aSS1gnment”"i : ‘ v - S

- 58, It wds pointed ‘6ut that in Francs the method followed is that of a
feneral agreement wherely the supplier undertakes to assign all the receiyables
from which the factcr may make a cheice. Hewever a specilal act:is-always ne-

- ‘cessary for the assignment even though the:pessibility of "global 'assignments
wihich” may not be challenged by third LartLOﬂ has recently been introduced *into

o French lah.

54, The point was also raised Ly one member of the Group that the debtor
must always retain the right in his country to require proof of the nature
of the .agreement between the supplier and the factor, that.is to say. Whether
it is an ofFer to zgsign or an assignment whlch has effuctlvely been made.

-’55, It is in this connection that thu proposal. was put-forward~(see“
paragraph 48 abovu) “te lay down a rule saying that when'a debtor has mald a
factor sfter redeiving notice, his obligation is" dlscharged ~although-the-
question was raised by another member of the Group as to how theéfactor could
tpanefér a receivable of which he was not the owner (problem of future. recei-

vables).

‘Priority conflicts between the: fadtor 'and ‘thivd parties.

56, AS mentioned akove (sés paragraphod0 of this veport), the Group
““1aft Aptiels 9 in brackets, pendidg Furthér discussion.at its next session.
The principal difficulty related to the -reference td the place of business:
“shodld it ‘be fhatvwheré'the company “is registered, or the:habitual residence
"sf the 8611&% or of the persdn 6réntity which supplied the services 7 It was
'*Buggeﬂtgd that it might-be preferdble to retain the definition in.Article 2
and to speak only of the place of business which hes “the ‘closest relationship
to the centract of sale and its performance’.

s .7 "In visw of thHe difficulties encountored, one menber of the Group
sfopobed deleting the werd “prineipal” without taking over the language used
in-A¥ticld 2. The author of this preposal basged.it on the existence of two
_éifféféﬁt situatione. In the first, thers was no need for the word ''prineipal”
;as”the contract would, tunder Article 2, be excluded from the field of appli-
catlon &6F the Comvention as it would not be. internatioral. This:would be the
case wheré a contract was concluded by a branch of a French company in New: York
with an American company in New York. Oince such a situation would not be
covered by the Conventicn, there would be nc need to refer to the principal place
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. of business leading ‘to the French law as this was excluded from the begiming,

In the case of a truly international factoring contract, where the supplier

is situated in France and the buyer in thé United States, there would be no

need for the adjective “principal” since the place of business of the supplier

is in France. Tc toke another example, howeven, that of a company in New York
with a branch in Lendon concluding @ contract in Lenden with the smother

company situated in New York, this would be an internaticnal sales contpact

under Article 2 but if Article 9 were to speak of the principal place of business,
the case would £ 11 outside the Convention. The use of word "prineipal® would
thus lead te¢ an incorrect result, whereas if a raeferunce were made simply to

the place of business, no preblem weuld arise and this place of business would
alse be covered by the Convention. Hé further Jdoubted whether the courts of

many countrics would be prepared to apuly the rule contained in Artiele 9 in
preference to thiir own law, for example that relating to-bankruptey, and wondered
whether iIn these circumstances the article would serve any purpcese.

58, Another participant believed that the reference to the place of
business in question did not give rise to any rroblems as it was not difficult
to ascertain the law of the place of business of the supplier. Reference is
made to the law of the hakitual residence of the zellep and, in commercial
matters, it is well-known that if the seller is a bix multinational company, the
place of business will be that of the specific seller of the goods, One might
have doubts regarding the substanc: of the artiel. bdut no difficulties arose
concerning the determination of the place of business.

59, In these circumstances a majority of members of the Group considered
that it might well not prove possible to reach agreenent ¢n a uniform substantive
rule in which case, unless one were to be satisfied with a rule previding some
guidance, recourse would have to be had to a conflicts rule, if possible one
consistent with the laws regulating priorities in the majority of States. It
wes agreed that thought should be given to this matter before the nexXt session
of the Group and the suggestion was made that medsls should be sought in the
rules contained in other instruments, such as the Conventions dealing with
maritime liens and mortgages.

Other gars

80. In the opinion of one member of the Group, the text constituted
not so much a draft Conventicn on factoring contracts as one on the validity of
assignments of debts and relations with third parties, since scarcely any trace
was to be found in the draft of the relations between the two parties to the
contract, the supplier and the factor; these were touched onp only in Article 1,
which is concerned with cdefinitions, and nowhers else. He wondered whether
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there was not a case for wzden1n5 the scope of the or af% b?'addinp articles
deallng with the mutual rlghts and dutles of the parties-and by providing
answers to the questions of whe must give notice 0o thu aebtor when must such
notice be given and what happens if it iz not ~1ven.,f :

-,61; Thb Group a’recd that its- thzrg seasion uhOuld ‘be held in 1982 at
appr0x1matal the same time of the year as its second session. After noting
that no other business remained to be conducted, the Chairman:declared the
se381on clObed at 12.45 p m. on Wednesday, 29 Apfll 1981.
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