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o AS i menbur of the chal Comrztten 1 1LVu :tu;lcu ‘the auove_
mentlone& propcsal and 1¢ve_glyeg my comments ! 5luw a8, ; woulu presume
-./this letter is to be distributed.to the other ”Jnu;rj of the Committee.

L I R I R T T T T T S T T T S

T 0n page 185, in Seint 607 it 1% stated ‘that

o ‘"In the oplnlon of one menber of the Grcupﬂ ihn text censtituted
f not 80 much a. draft Conventlon on factcrlrg c0utracts as ong on. the vali~
dlty of assignments of debts and reldtlons With thlra partleo, since scar-
sely any trace was to be found in the draft of the relations between the
_two parties to the contract, the suppller and the factor these were
touched .on, only in Article 1, wnlch is, concerncd with deflnltlons and
nowhere else. He wondered whether there Wau not a cdse for w1den1ng the
scope of the draft by adding articles deallng with the mutual rights and
dutiss of the parties and. by providing answers to, the, queztions of who
must give notice to the debtor, when nust such notch DC glven and what
happens if it is nct givent. ' :
Lt Thls is obv;ously quth ‘coyrect and prbsumaoly 1t is.connected
with the: fact that agre¢enents betwsen the tw. parties to the gontract,
the supplier and the factor, are made individually aul adjusted to . the
special requirements cf the parries, and ccn Suquedtiy dlr;lcult to force
-+ inte g,un;form‘lnternatlonul_laglolatlon.‘

ETENN The same applleb to the. agreement= bethen facto i in interna-
tlonal relatlons where. such agreements are either made indiwidu _ly-or~
;- generally, as in IFC supplemented by individual. 1nterfactor agreements,

- see also pp.:11-12; points 42 and 43, S

Thus the propusal deals ex;lusivelj with rules intended to

- regulate the relaticns towards a third party, in most cases the debtor,
these relations-at present being covered: by a wida spectrum of national
and international rules,

L These. whe are engaged in international - factoring business between
members of the FCI and are familiar with the IFC which. regulate the rela-
tionship between members will scon reaiize that although everyday practical
-activities are-smoothly settled .dumerous-cases will- give céuse for many
cases-of ‘doubt, which may be difficult to solvs Bgcauue of Llfferent ‘rules
of law prevailing in the: member countrles. o o




When the Legal Committee of the FCI starts dealing with a
problem it nearly alwajs turns out to entail néw prquLmS., A proposal
for international rules will therefore have to be elther very detailed
anéd presuppose extensive changes in natlonal leglslatlun, changes which
will constitute radical breaks with wall establlshed national rules ¢f
law, or a very generally descriled prOﬁusal the practical effedt of which

may be.said to be limited.
The Study Group has chosen the last-mentioned -principle.

Art. 1 describes the activities to be covered Dy & factoring
contract, as e.g2. collectlon c: rccelvhbles .........;L.. prov1d1ng that
supplzer the assign to the racton......,,............. uy way gf sale or

security recelvables see page 6, point. 12 ' '

If the factor is cnly +5 collect racalvaulgs sut not to offer
any flnanCan nor. assume any credit risk 1t SELmS hara to establlsh the
asszgnment as sale or. fecurlty. '

Art, 3 méntian‘"the‘validity of théifabtoribg contract”,
What is meant bylthis?'

Is it between the partles or in rLlatluﬂ to thL debior, or
in relatlon t the partles* credlturs° It could not Le taken for granted
that thL sau:’ requ1remants 1n respect uf valldlty could be made in all

CES@S I

Art. 4 is important ip the sense-that it sets acide thé aebtor s
prohibition against as 51gnnent of a receivable account, but also in this
Cded: the questlon arises condeériing the 1n+eroretatlon of ¢ “the a351gnment
st ¥in e va e Eo vy sHall be ‘effective i;.;.;;........,..”; Can ‘the ‘debtor
De senténced” t6 pdy tc the fActér? .~ Can ‘tie diébtor be sentenced to pay again,
if he paid to the supplier after he¢ had received notice of the assignment,
Art, f  eagt, 2.7

55Art;'5-dealsﬂwitn'“reserving=title'td the supplier™, As it will
appéar from Art, 10 this means the title to the goods sold, '

This seems a very gencral rule because the rules of law in several
. gountries require more than am a551pnment of LLc-lvhblLs to transfer the
- titke to the gOOuS Suld to -the fﬂctor. ' Lo

i “%IW“'? 'Sccf: 2'erds witb’the words Fto the extent v.iivecinn .
:1It would Seem rather chvious  that the debtor canngt set-cff claims against
a third party, but can the debtor set-off: ‘elaims’ agaeinst the factor, and

if so, without regard to the origin of such claims?




In frt, € reference is made to 4rt, 7 which seems wisleading
as Art. 7 does not mention the cases whers the debtor has, in fact,
paid.

Concerning Art. ¢ I find it reascnable that the Greup has con-
sidered it preferable to defer any decisicn, since a confliet between
the factor and a third party may Le entirely indspendent of the relations
with the supplier. In such a case it would seem unrsascnsble to apply
the law of the place »>f the supplier.

Art. 10, sect. 1 seems reasonable Lut is presumably in con-
travention of the EEC proposad Directive on Products Liability,
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>, REFORT OF ‘MEETING WITF LEGAL COMMITTEE
"~ QF FACTORS. CHAIN INTERNATIONAL AT THE
OFEICES OF. DISKONT UND KREDIT AG,
- COUVENSTRASSL 6, DUSSELDORF, ON-
- MOKDAY 7TH SEPTEMBER, 1961

Pﬁéséht' Roy Goode' (reprnaentlng Unzaro:t)
7 Jercen’ Kohnatamm
. Marco Loni
 'Peter Mootie
~ Bob ‘Niehorstér
' Ebbe ‘Suenson
Krister Svedbars
Heinpich- Sommer

This proved to be a very useful meeting. Initially, the members
of the Committee seemed rather seeptical of the value of the work, but as the
discussion progressed they became interested, and appeared to regard Several
-of ‘the provisions of the draft Unlform Rules zs potentlally helpful in inter-
national factoring transactlons., _ o T Ce

Some constructive criticisms were made of the draft which I'pro-
mised to.refer to the Study Group and which seem to, me ro merit serious
consideration, :

Cart,1
In order to make it elear that the services refervred to in para—
graph 1 are not exhaustive (for example, factors also offer advisory services),
the words "(inter alia)" should be inserted in line 3 after "factor of."

In sub—pafagraph {n), it was suggested that the word "ordinarily"
be inserted before “to be made" so as to allow some flexibility,

The Committes suggested that sub-paragraph {c¢) be omitted, because
in some systems the debtar is told that he can pay the supplier until notice
tc the contrary.

Art, 3
This was particularly welcomed by the Italian member. Nevertheless,
article 3 contains certain weaknesses which need to be eliminated.

(1) It should be made clear that the article is concerned solely with relations
between the faetor and the supplier. This might be done by inserting the
words "As between the supplier and the factor® at the bogirning of the
article,




hwtne artlcle.g,,

(2) The artlcle deals only with the valldity of the agrvement as a contract,
not with lts effect as a2 transfer of rights. Under some systems, a con-
tract. to. a551gn future receivablces has no propristary effects, and a
separate transfer is necessary after the receivables have come into
existence, This, I understand, is the position in Dutch law. On the
other hand, prllsh low usually treats a binding obligation to transfer
a future asset as if it were a transfer, so that upon the a851gnop
acquiring the asset, tne interest in it passes to the asslgnea by virtue’
¢f the agreement, W1thout the need for  any new act of transfer. We
shall need to consider whether we wish to import_thiSﬁlatter principle into
the Uniform Rules or whether, on the other hand, we leave it to national law
restricting the scope of Article 3 to the contractual effect of the factorir

agreement,

(3) It was also felt that Article 3 should be elaborated sb as to make it
clear that it validated transfers or recclvable tv secure an lndebtedness
of the suppller ts the factor not yet in 1we:mg

‘ Insert at the Beglnnlng of thlailrthlb ;”Subjééf'fo;compliance
with the requirements of paragraph 2 of Article &r RS B
APt 6

: . It was felt desirable tc make it alear tha%'a”SEﬁgléiﬁofffication
to the debtor in advance stating that all future receivables payable by him

to the supplier had been assigned to the factor, without further specification,
~was not to be con51dbred effective uotlca of asszgnnant for the purpese of

"RoM. Goodé
VApril‘lQﬁQ_
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Articie 2, I suggest the addition of a ond paragranh as follows:

Additions and modifications of the articlss of the 1281 I'méliminary draft

Artigle,z,_paragraph ¢ ¢ Iinstead of “at or about the time of sale!
on ‘the same invoice",

o

"Future receivables will be: ‘dscertainakle in particular by the detep-~
mination in the factoring - agreement : a) of the lines of goods or servicas

‘whose salss are included . in“the contraét,: b) of the countries of thHa™

customers and, whepe possible, . e) of a list of usuzl cystomers the parties
have agreed upon'. P

Article 5.

“MFor ‘the ‘effectivhoss of the asaignment sgainst the dobtor it is-

sufficient to give him o written notice by way Cof rogistared letter with

receipt of the general asgignment from.the suiplicy to the factor of the
existing and future debts he ows or will owe to that customer. " The notice
should 2Xpressly stute that payment has to be made to the factor, who

is because of the assignment (or, in the case ©oF & poneral proxy) the
onl3 persén antitled to give proper discharge. The same statement will
be Written on ePch invoice™, S

Artlcle 8.

In cases wher» there is a dlspute betwq-n the FFctor and any thl”d

7par£y cla;mlng rights on the recelvablﬁs, priority qhall be z;vep tp the
person who has .8erved notice flrst to the debton. ‘

ég;icle 12,

. The factorlnb contract tnw 1nterf1ctor° Agreement, the notlce to the
debtar of the general assignment of existing and Futuru debts and gach in-
voice snall state clearly that thn::selgnment will ba rulei by the Unidreit
Unlform Rules on Inthrnatlonal Tactcrlng

l " From' a gensral p01nt of view I would 11?; te Stress that tht uurpos;
of this project is the brepavation of unlform rules on the' facforlng contract,
in partlcular on 1nte“natlonel Factorlng.




We have therefore to bear in mind thet It will be necessary in
certain cases to introduce into the legislation of one or wore of the
"countries dInvolved in this. project, s“vc1:_'rulcs 4in particular in-
respect of the assignment of the receivables to the factor.

N

This however has been done very ravely uprto now, -especially.
because of the fear that a certain modification would not be acceptable

in a particular country. L I DT e s

2. In fact the only anmple -of the 1ni“>du¢t101 of 2 rula whlcb is
niew for the" leglglatlon in some countries, is Article 4, Thls article
prov1des that assignment of accounts receivables w1ll be effectlve not—
- wlthstandlng any provision in the contract of : sale prohibltlnw ﬂuch as*
signment.

This is indeed = very important pOTnL in the progcct and: the ..
awareness of its 1nn4vat1on in respect of scme of the lcgal systems in-
volved is stressed by, thn provzslon of the qacond pﬁr graph of Artlcle 6.
This 1s ‘the only case in ‘whith. notlce oF asqlgﬁment to the debtor has to
contain a Sp601flc st tement that the assmgnmbnt will be governed by
the Unldr01t Unlform Rules.

In my view a general Drov151on for this smec1f1c 1nd1catlon
'shauld be contained in a smphrats article and should be referred to not
only in the notice tu the debtor, but also in the factorlng agreement,
in the interfactors agreement and on each invsice (see art. 12).

3. There-are however, other: aspects - which require more-cocrdina-
;-tlon or,mere specifically, the pneparatlon o uniform substantive rules,
These rules might in scme ways be different frem those generally.applied
in some of the countries involved, but they should be considsred in re-
lation to the particular situation of the factoring contract,

e, -:o. Factoring agreevents. provide indeed-for g contlnulng reiatlon—

- Shlp _nd for a global 3351gnnent of- ex1st1ng and future debts, at least.

- in respect to: some. specific -customers- the partleb (‘actor and ‘supplier)
have agreed upon, In faet it is. common practice in the factoring bu-. -

siness to factor all accounts rnglvables, which the supplier has zequired

.-+ from the same -eustener;: although factors may l1imit-their assumption of
~Aaﬁcred1t ‘risk to a certain amount. e L CE e

This has direct ccnseqiencdes in solving thé following' problems:’
a) ascertainability of future receivables, b} .ffectiveness of the assign-
ment in respect to the debtor, c) effectivensss of the assignment in respect
of third parties,




A). Ascertainadility of future veceivables
. - Future receivables will be ascertainable primarily on the
basis of the lines of goods or serviges sold by the supplier and co-
vered by the factoring agreement and of the countrics wherc the supplier
exports his products or services, ' ' S

However, a2s in most of the éasesjfuture receivables will arise
from a continuing relationship between supplicr and customers, who have
been,pr!eviously»id-entif-ied5 the reference to snueific customers in the
faétorihg agreement will help in the ascertainability of future pecei-
vables and will be a further ground for the validity of future reéceiva-

biesrflf.

- B) Effectiveness of the aSsignment in respect of the debtop b

One written notice tc the dehtor of the general zssigrment of
existing and future debts he owes op will owe to the supplier (possibly
by way of registered letter with receipt) will be sufficient to avoild all
defences Sy the debtor based on alleged ignorance of the assignment. It
will therefore not be necgssary to give notice of the assigmment fcr each
receivable. It will in fact be possible te consider valid against the
debtor a notice in which it is stated that he has +o DAY the factoar (i,e.
the impert factoer), &4 legend stamp on each invoice wili remind the debtor
each time of the continuing existence of the factoring contract.

&fter the notificaticn of the general assignment the debtor cannot
validly pay the supplier. If he dees s¢, he will also Le cbliged to pay
the factor,

B") Effectiveness of +he assignment in respect of thind parties

It is possible to provide a bettap rrotection of factor's rights
in respect of thind parties claiming rights in tas same receivables, 1In
most of the countries involved, problems of priovity Letween assignee and
third parties are sclved by considering the first notics of assignment to
the debtor provided that entitlement to priority can be proved,

{1) See, on this specific preblem, B, Cassandro, I1 Factoring in Burcpa
Giuffreé, Milano 1981, pp. 67 sc.




It is consistent with this premise that Article €. which deals .
with notice to the debtor, should include as far as pquLble a1l cendi-
tions which may entitle the factor to claim pricrity over third parties
1nc1ud1ng a trustua in bankruptcy ﬁr a llOUlCEt““n

_ Tbe modlflcatwpn I suggest for Articl.: & follows what is already a
common ‘practice of the factoring cempanies: ‘a) netification of the factoring
contract to the debtor with the precise indizition of the related consequencss
on the obligation of the dshbtor +o pay, h) le cnd s*amb on each LEVOlcC

It will be necsssary however for natice to ths d;btor to hav E)
certified date in'order to allow the ascertaini ing cf:th; mﬁment.frcm~wh1ch;
a) the debtop cqnnot Pbay the supplier and ot gfogerldiscbange, b) the factor
will take priority aver thind parties who claim rights in the same recei-

vables on the Lasis of a subsequent title or 2 subsequent notice.

For both these purposes notice of the general 6531gnment will
be deemed to have been served once it has been -seént hy. raglstered post
with receipt, the date of +he receipt being Jecisive for ascertaining tLe
debtor 8 bad faith and factor's Drlorlty
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Article 3

zfii;?u As between the suppller aﬁd the faotor:
| (a) 1t is suf+1c¢tnt for the leidwty of the Iactorlng contract
>that there be an expre - erﬁemant grov1a1ng For the
assignment by the supplier of existing and future receivables,
-even though the contract does not specify them individually;
(k) a provision in the'factoring_cbntraét:byiwhich;futﬁhé'receivables
are assignad shall have effect according to its terms without
the need for any new act of transfer by the supplier after the
" yeceivables have cbmé inté existence.
| /—f. , Subject to paragraph l the Vallulty of an a531gnment of
reCQLVables as between tht supplier and the factor. shall te determlned by the

law of the State inm whlch the suppller has his pr1n01pal place of bu51ness /

¥
Article 6
1.  The assignment shall be effectiVe against the debtor if notice

of the assignment to the debtor:

(a) is given in writing and indicates sufficiently clearly the
receivables which have been assigned and the person te whom

the debtor is required to meke payment; or

{b) complies with trade usage or with the pequirements of the law
of the State in which the debtor has his place of business

within the meaning of paragraph 1 of Article 2,

2. In the case of an assignment prohibited by the contract of sale,

such notice must be in writing and must contain the statement that the assignment

is governed by these rules,




3. VARIANT I

A notice of assignment does not cemply witn the requirements of
paragraph 1 (a) of this article unless the receivablé 1o which it relates

" arises under a contract which is in existence 4t the time the notice is given.

VARIANT IT

A notice of assignment does not comply with the requirements of
paragraph 1 (2) of this article unless it identifies the comtract under which

the receivable to which the notice relates arises.

L. If the debtor in good faith and without notice of any other person's
right to payment of a receivable makes zayment te thé factor pursuant to a notice
of assignment given by the supplier or by the factor with the sp??lier's actual
.or apparent authority, the payment shall be effective to ﬁiséhapgé.the'débtor'é
- liability pro tanto even if .

{a) the receivable had not been validly assigned by the supplier to the‘
factor; or

(b} the right to payment of the receivable was vested in a third party.
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"Prmv151onal text oF prellmlnary draft unlform rule= on certain

aﬂnacts of 1nternatlonal factorlng

Article s

1. For the purpose of the present rules, ”factorlng contract”
‘means & contract concluded between one party {the suﬂplle“) and another
"party (the factor) by which the factor is to prov1de one or more of the
services spécified in- “ardgraph 2 and the- supplier {s tn assign to the
factor on a continuing basis, by way of sale or security, receivables
arising from the sale of goods. _ ’

2. The SETVlCLS referred to in paragraph 1. are flnance, the main-
tenance of accountQ, the collectlon of recelvables and prctectlon against
‘credit risks, -

3. In these rules references to "sale of gocds™ and “sale" shall,
except as otherwise indicated, includé the 3Uupply of services,

"Artiéle 2.

" I." The Ppresent ruleQ shall apply in PElthOn to 1nternatlonal
factoring contracts, that is to say, factoring contracts r=1=t1ng, wholly
or in part, to receivables arising from a contract for tha sale of goods
between parties whese places of husinesa ars situated in different States.
Where a party has more than one place of Lusiness, his place of business
for, the: bu¥pose of. thl% article shall Dbe: that h?v1nﬂ the closest relatlon-
Shlp to the contract of sale and its Der‘ormunﬂa. o :

2. The present rules ahall anly cnly in relation to factoring con~
‘“tracts pursuant to which: '

(a) the receivables.to, be assigned arise from the sale of goods
to trade or professional” debtors, and

(b) notice of assmgnment of the TLCGLV&blLS "q*to be given to
débtors. * " T




_2..-
As between the suppliar and the factor:

(a) a contractual-provisicn- for ths assignment by. the S&pplier
of - exlﬂtlng or future PE“uqublgS shall bo valld aven
though' the sontract: dées not- sprc1fy them individually, if
they are sc daseribed that at the time when they come into
existence they can be identificd zs falling within the con-

tract;

(b} a provision in the factoring contract by which future re

' ceivables ate ass;cned shall have cffuct accnrdlng to its

terms w1tnout the need for any new act’ of frans;er by the
supplier aft r the recelvablts have come lntu existence.

frticle 4 - -

- The assignment of a receivable by -the supplier to the factor
"shall be -effective- notwlthstandlng any provision-in-the ccmtrach -of -sale
'prohlbltlng guch assignment, P EE I SR

Articie s

The factoring contract or zn assignment made pursuant to it may
validly prcvide for the transfer, automatic or otherwise, to the factor of
all or &ny of the supplier's rights.-undér the contract of sale, including
any prov131on in such contract reserving to the su3p11er tne titls to the
coods. - ' ‘

rf—Article‘S o A e
_ SubJect to Daragraph 2 of thls artlcle the assignment- shall be
efFectlve against the debtor 1f_not;ce of the assignment.tc the debtor:
( ) complies with the raqulrumcrts cf the law of the State in

which the debtor has his place of Business w1tﬁ1n the meaning
of paragraph 1 of Article 2: and’

o

(b) states that the assiintent is zoverned by these rules.

. ~2¢ A notice of ﬂs°1gnmpnt shall be effective for the purpose of
paragraph 1 of this article only in relzticn to a receivahie arising under
a contract which has been concluded at or before +he time the notice is
given.




Article 7

vl wis IE the debtor in'good faith and without having-reasen to know

- 0f any-other person's right to payment of a receivablu5méké5?paymgnt to

sthe factor pursiant to & notice of assignment givén,by?fhé-éﬁpplier'cr by
the factor with the supplier's actual oruapﬁarehtftuﬁﬁﬁrityJFfhe'payment
shall be effective to discharge the debtor's liability prc tanto even if ;

(a2) the receivable had not Fesn validly assigned by the supplier
to the factor; or

(b) the right to payment of the receivable was vested in a third
party.

Article 8

1. Subject to Artiele 4, in a elaim by the factor against the
debtor for payment of a receivable arising under a contract of sale the
debtor may set up against the factor all defences of which the debtor
could have availed himself under that centract if such claim had been made
by the supplier.

2. The debtor may also exercise against the factor any right of
gat~off in respect of claims existing and available to the debtor against
the supplier at the time the debtcr received netice of the assignment.

Article 9

Nen-performance cr defective or late pertormance of the contract
of sale by the supplier shall not entitle the debtor to recover, otherwise
than as permitted by Article €, money paid by the debtor to the factcr.,

Article 10

1. The factor shall not, by reason only of transfer of title *o goods
to the factor as provided by Aptiele 5, incur liability to 2 third party for
loss, injury or damsge caused by the goods, -

2.  Nothing in this article shall affect the liability of the factor
where he sells cor otherwiss disposes of the goods +. a third party who is
not the supplier or another factor, '




-4 -

The present rules shall alsc apply - 7 suLsequent assignments
of the receivables by the factor to aﬁoth=% f., tor as 1f the first factor
were the Supplién, whether the eotublifhmﬁl ;

in the same State or 1n different Ctutﬁ '

o~
-

the factors are situated




