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1.. The UNIDROIT Study Group for the preparation of uniform
rules on the factoring comtract held its third session at the seat of
the Institute in Rome from 19 to 21 April 1982.  The work accomplished
resulted in the preliminary draft uniform rules on certain aspects of
international factoring which were approved on 21 April 1982 and the text
of which is reproduced in ANNEX I teo this document.

2. The purpose of this report on the third session of the Group is
to indicate the principal decisions taken by it as well as the most
important amendments to the text of the preliminary draft articles
approved by the Committes on first reading at its April 1%81 session
as a basis for future discussion.

3. The April 1982 session was opened by the President of UNIDROIT,
Mr Mario Matteucci. He welcomed the pavrticipants, the list of which
appears in ANNEX II. The session consisted of five meetings, chaired
by Professor Jean-Georges Sauveplanne, Netherlands member of the
Governing Council of UNIDROIT. 4 Drafting Committee, which
held one¢ meeting, was also constituted.

4. The Group was seized of the preliminary draft articles
approved on first reading in April 1981 (hereafter referred to as the
1981 text), of the Report of the Secretariat of UNIDROIT on the second
session of the Group (Study LVIII - Doc. 10) and various documents
and observations which are reproduced in Study LVIIT - Doc 11, ineluding in
particular a veport of Professor R.M., Goode who had represented the Institute
at a meeting of the Legal Committee of Factors Chain Intermational,
held in Dusseldorf on 7 September 1¢31, at which the preliminary draft

had been the subiect of discussion.

5. After adopting the draft agenda for its third session (see
ANNEX III) and before proceeding to a second reading of the 1881 text,
the Group began by examining a certain number of questicns which had been left
open at its second session and in particular those articles which had been
placed in square brackets.

5, The Group Ffirst considered the problem of priorities, that is
to say the possibility of competing claims of a factor and of a third
party {including a trustee in bankruptey or a liquidator) both of whom
have rights over the recsivables assigned by the supplier. This matter
was dealt with in Article 9 and at its 1981 meeting the vroup had not been
able to reach a satisfactory solution.  Both the article and the phrase
stating that the order of pricrity between a factor and 2 third party is
to be determined by the law of the place in which the supplier has his principal
place of business had therefore been placed in square brackets. The Group
had hoped to be able to formulate a rule of subgtantive law on this matter
but this now appeared to be too dirficult. Horeover, the search for
a2 conflicts rule, in particular with the assistance of the Secretariat



f the Hague Confebence on Private International Law, had led to fairly
clear solutions but on detailed ;xamination each of these wos shown to

present drawbacks. The idea was also rejacted of comb1n14b a rule
of substantivs law with a confiicts rule as was that of laying down a
prule limited 4o priorities among factors. Article 9 of the 1981 text

was in donsequence deletsd and the Group preferred, at the present stage,
to include no rule on this guesticn.

&. The Group then turncd to Avticle 3 which had likewise been placed
between square brackets. This article dealt with the validity of
factoring contracts and contemplated the assignment of botn existing and
future receivables, thus touching also on the problem of the validity of
the assignments themselves. The 1681 text of the article reads as
folliows:

e/It is sufficient for the validity of the factoring contract

that there be an express agreement providing for the assizmment by
the supplier of existing and future receivables, even though the
contract does not specify them individualliy. /“

In the revised version of Article 3 which has now been adopted
without the square brackets, reference is no longer made to the validity of
the fdctoring contract, which is to be determined by the law applicable to
that contract. The rule laid down is a limited one. At the beginning
of the avticle it is stated that what is to follow applies to the velation
between the supplier and the factor. From -this start lng point, the article
then provides that a contractual provision for the assignment by the supplier
of existing or future receivables shall be valid, even thouch the contract does
not specify them individuaily. However, the receivables must be described in
such a way that at the time when they come into existence they can be
identified ag falling within the contract. This rule thus makes the

azsignment of future veceivables possihle to the extent that the
clause in the contract making provision for their assignment lescribes them
sufficiently cleaply for it to be known that the contract zpplies o them
and indeed contemplated them. Under no circumstances however does the
article permit the assignment of receivables which are uncertain.
Paragraph {b) of Article 3 settles the question of the time at and manner
in which the assignment of future receivables is to take effect. It
provides in effect that "a provision in the factoring contract by which
future receivables are assigned shall have sffect azccording to its terms
without the need for any new act of transfer by the supplier after the
receivables have come into existance™.

9, The Group then procecded to a revision of the other articles
of the 1631 text. ‘




Article_£

10. 'The Group decided to retain the terms "receivables™ in
Inglish and "ecréances” in French.  The raquirement that the receivables
must arise from the sale of goods or the supply of services to trade
or professional debtors wWas removed from the article as it was deemad
inappropriate for this restriction tc be included in a definitiens
articla, It was therefore moved to Article 2. On the other hand, it
was thought that in the enumeration of the services which nay be
provided by the factor, the text should not speak of "one or more of the
following services” but rather of "at least two of the services"
which are listed in paragraph 2 of Article 1. While the 1981 text provided
that the factor was responsible for maintaining the accounts, the Group
decided that this should be an optional service offered by the factor
and not z compulsory one. Finelly, the Group deletsd the twalve month
time~-1imit laid down for the payment of the reccivables as from delivery

1- .

of the goods or supply of the ssrvices. The new Article 1 now contains
three paragraphs. The third iz almost ldentical to paragraph 2 of the
1981 text and provides thail“in these rules. refsrences to "sale of goods®
and "sale” shall, except as otherwise includad, include the supply of

services’.

Article 2

13. The first paragraph has undergone only very slight changes.

- The application of the rules is still limited to international factoring
contracts, but it is specifisd that these are factoring contracts
"relating, wholly or in part, to receivables arising from a contract for
the sale of goods between parties whose places of business are situated
in different States™. The question was raised as to whether Tthe scope
ot application should be limited by a reference to different Contracting
States but it was decided not to adopt the suggestion at this stage.
Finally, in cases where a party has more than one place of business it was
agreed to align the French text on the English with the effect that the
Tormer now speaks of the place of business to be taken into consideration
as being that "qui a la vrelation la plus étroita avec le contrat de vente
et _son exécution". Paragraph 2 now cousists of two sub-paragraphs.  Sub-
paragraph (a) has taken over the language formerly in Article 1 which
requires that the rececivablezs must “arise from the sale of gocds to trade or
professional customers (debtors)i, the two terms being used to avoid doubts
relating to the word "debtors™ in Lnglish. The French Text speaks of
"clients {debitsurs) commercizux ou professionnels”. The word "elient®
in the French text translates, it should be noted, the English term
"customer", which is often used in Ffactoring parlance to designate the
customer of the factor, that is to say the supplier. Sub-paragrapi (b)
states that the "notice of aszignment of the receivables is to be given

to the debtors”. thus cxcluding from the scope of the rules nonmotifi-
cation factoring. The words "at or sbout the time of the sale' which
appeared in the 1981 text have been deleted while the rules regarding the
manper of notification are grouped together in Article 6.




12. Artiele 3 has already bsen discussed in paragraph 8 above,

Artxcle ki

13. This artidle provides that the assignment of a receivable by
the suppliser td the factor shall be effective notwithstanding any
dgreement between tHe supplier and the debtor prohibitivng it. Tho
tanguage of the provisiofi has been clarificd and broadensd, Instead of
saying. as did the 1981 text, that the assignment shall e effective
notwithstanding any prav_ulon in the coantract of sals prohibiting it,

it is now stated that it will be effective "notwithstanding any agreement
a

between the supplier and the debtor prohibiting such assiznment',

It was considered that this article would grna*lj encourage
the development of factoring although some were of the opinion that it
might be difficult to include the rule in certain legal systemz and
that its presence could pérhaps constitute an argument in favour of
limiting the scope of the riules to Contractlng States, as had been
proposed in comnection with Article 2. The Group however tock no
decision cn the mattér. '

14, This article is concerned with the possidility for the
suppiler to transfer to the factor zall or any of his rights under the
contract of sale, including the case of rescrvation to the supplier

of title to the goods. Whereas the 1981 text provided that an assignment

may validly provide for the transfer to the Factor of sll or any of the
supplien’s rights under the contract of sale, it is now stated that

"the Tactoring contract or an assignment made pursuant to it may validly
provide Tor the transfer, automatic opr OtncPWL 2, te the factor of ail
any of the supplicr’s rights under the contract of gald'. Moreovar,
ingtead of saying "including any provision in such contract rcsmrviﬁg
title to the supplie“” the taxt fstel oy rcads "1nu udln& any p“ovston in

Article §

15. This provision deals with the effectivencss of the assignuent
_ against the debtor and with the manner of notification. FPapagpeph 2 of
the 1981 text has been deleted. It provided that "in the case of an
assignment prohibited by the contract of sale, such notice must be in
writing and must contain a statement that the assignment is governed by
these rules®, The remainder of the article permitted notice of ths
assignment to be given either in writing or in a manner which complied
with the requirements of the law of the place at which the debtor had his
place of business if the latter allowed 2 luss strict form.  The
requiremgnt of writing containing the statement that the assiznment was
governed by the present rules wos linked to Article & which DLTm*ttLG
ths assignment of the receivaliles by the supplier to the Factor even if
it was prohibited by the contract with the purchaser. The Group has no
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extendad the requirement of writing to notice in rospect of all assignmant
md the less strict rule allowing referenca to the local law has not been
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retained. The French text no longer speaks of Yavis™ but of }
Wotification” 2s in Article 2. It has been decided that notice must
always bz in writing and must inaicate that the assignment is

governed by these rules so that written notice and z peference to the unifornm
rules are now cumulative pecuirements for all assignments. The writing
giving notice of the assigament must indicate sufficiently clearly the
receivables which have heen assigned and the person to whom the debtor is
required to make payment. TFinally. as the words “at or alout the time

of sale at the ond of Articls 2, sub-paragraph (b), have heen deleted,
Articie 6 now contains a new paragzrpah ? which states that "= mnotice of
assignment shall be effective for the purpose of paragraph L of this articls
only in relation to a receivable arising under a contract which has hecn
coneluded at or before the time the notice is gilven".

srticle 7 (new)

16. This provision answers @ number of questlons left open at the
end of the second session. In the first place, it provides that for his
debt to be discharged, the debtor who makes payment to the fector must do
se in good fzith. In other words. he must not have knowledge of any
reasons why he should not pay the factor. Examples are where he has been
given notice from another person not to make payment, or given notice to
make payment to another person, for instance a trustee in bankruptcy.
If, however, he has made payment in good faith. he is dischargad, The
articie also stipulates who it is who must give rnotice to the debtor that
he must pay the factor. This may be the supplier himselif and in these
circumstances everything is clear. It may be the factor, in accerdance with
actual or apparent authority confurred on him by the supplier. In +he
case of actual authority again no doubts arise; the debtor has been given
notice. In the case of apparent authority however the debtor who has mada
vayment in good faith is discharged from hiu liability if he made payment
"without having reason to kuow of any other person's right to payment LN
1f these conditions are satisfied, the debtor is complstely discharged with
regard to the amount specified in the noticc of assignmenteven though in
actual fact the receivable has not been validly assigned by the supplier
to the factor and even though the right to payment of the receivable was
vested in a third party. It is sufficient that when making payment the
debtor believed in good faith that he should pay the factor and that
he had no grounds for suspecting that the receivable belonged to a third
party,

Article 8

17. The present text has been taken over from paragraph 1 of the
former Article 7.  Although the French version has not been amended. the
English text, which previcusly translated the French formula "sous préserve
des dispositions de llarticle 4 by Usubject to Articls L' now reads "except
25 provided in Article % ...". Paragranh 2 corresponds to the sscond




paragraph of the former Article 7 with dome amendments. The previous
tewt stated that “the debtor may also exercise against the rfactor any
right of set-off available to the debtor against the supplier at the time
the debtor received notice of the essigament. tc the extent 7o

whigh such right of set-off relates to claims which the debtor might have
had against the supplier™. The new wording is cleaver and provides that
“the débtor may alsc exerciss against the factor any right of sot- ~ofF in
respett of claims existing and available to the debtor at the time the
dobtor Dacoived notice OF the sssignment against the supnlier in whose favour
the receivable arose’.
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18, The present text takes the pchu of the former Article $ concerning
priorities which was deleted by *hb GrouD: It uorresponda to Awriticle 8
of the 1481l text and stipulates that "without prejudice to the debtor’s
rights under Artiecle 8, non- performancc or defective or late performaince
of the comtract of sale by the supplier shall not entitle the debtor to
fecover money paid by the debtor to the factor™. lhe text is clear:
AL the aentor/purcbaseﬂ has paid the factor although the supplier/seller
has not performed the contract of sale or the performance is defective
or late, the former cannot turn against the factor to recover his money.
The faétor is not liable for such nomn-performance or dofective or late
performance and the debtor must, where appropriate. procaed against
the gupplier.

Article 10

19. This provision is taken over almosL woprd Ffor word from the former
Article lO. 4s vegards paragraph 1, both versicns dre unchanged. Howaver ,

as was the casec with the 1951 text, the French version provides that
-Mls factor ne doit, du fait du seul transfert de la proprifté des bisms,
tel que prévu & liarticle 53 encourir une responsabilité envers les ticrs
du fait des dommages matdriels ou perscunels causés par ces biens”.

The English text speaks of "transfer of title %o goods to the facton™
(transport de ia propriét? des biens au facter) which last words are
missing in the French version. Horeover, the English speaks of i
"liability to a third party” and the Irench of “pesponsabilité envers les :
tiers®. Flna¢kj the question was posad as To whether, in the French veraion,
instead of saying "le factor .... ne doit anccurir une responsabili itg?, it
might not be more in line with the intention of the drafters to say "le
facter .... nfencourt pas de responsabilitd™, thus transloting the Baglish

"the factor shall not .... ipcur liability™.

20, Two ameﬂlneat% have been made to paragraph 2.  The reference to
the*hind party™ nas been deletaed as the term could be ambiguous when one
thinks of the deator in relation to the ructoﬁ1ng contract. How
it is stated tist nothing in the article shall affect the liability
of the factor whers he sells or stherwise disposes of the goods to g person




who is not the supplier, another factor or.the¢ debtor. The factor is
protected under paragraph 1 in respect <f damage caused by goods of

which he has temporarily become the owner by virtue of Article § but he
becomes liable if. acting as the owuner, he puts them back into circulation
by selling or otherwise dispesing of them. 0On the other hand, he.is not
liable for damage causzd by the goods during the pericd when he is owner

for o very short time Lefors title passss to the debtor/purchaser or repasses
to the supplier/seller. for example when the goods are rejected by the
debtor/purchaser.

Article 11

_ 21. This last article of the preliminary draft is also very
“similar to the 1981 text although certain clarifications have bheen made.
It ig sufficiently brief t& he cited in full in both verzions.  The
former text stated that "the present rules, including this article, shall
also apply to subsequent assignments of the receivables by the factor to
another factor, whether the establishments of the factors are situated in
the same State or in different States®. The new text provides that "'the
present rules shall alsc apply to subsequent assignments of the receivables
by the factor to another factor as if the first factor were the

supplier and the other factor were the initial factor, whethcr the places
of business of the factors are situated in the same State or in different
Statos™, The words "including this article were deemed to be
superfluous and the phrase underlined was added. Finally, it should be
noted that a proposal was made to speak in the French text of "cessions
ultérieures" rather than'cessions successives" which had been taken over
from the English while the English wording was amended by replacing the
words *the establishments of the factors™ by "'the places of business of
the factors®, so as to retain theterminclogy of Article 2 of the prelimi-
nary draft which is that to he found in the most recent Conventions.

22. At the end of the session, the Group took stock of the guestions
which had been settled and of those which it had not deemed it appropriate
to make the subject of uniform rules. Thus, the Group did not, at
lezst for the present, procesd to a limitation of the scope of application
of the rules tc Contracring States only. The validity stricto sensu.
of the contract between the factor and the supplier and the content of
that contract, as well as contracts between factors, are not'contemplated
by the present rules. The CGroup was of the cpinion that 1t was not
advisable at the presant time to iIntervene in an area whers the detailed
contracts which are used by the practitioners and their customers scem,
unless further informetion indicates oOtherwise, to give satisfaction.
Howaver, since the rules de not deal with these questicns, the Group
decided no longer to speak of their relating to the factoring contract
and adopted the titls "Preliminary draft uniform rules on certain aspects
of international factoring®. Finally, since the Group considered it
preferable not to lay down rules concerning prioritiss between factors
and third parties and between factors themselves, the text does not deal




with the guestion SE the diting of assigmments, theé publicity to be given
them or their registration, nor yet again with the preferred c¢laims of
States in resgpect of fiscal matters.

.. 23. In conclusion, the Group considered that the text could now
- be diffused among circles intercsted in factoring so as to obtain the
greatest number of reactions and chservations. It was suggested that
it would certainly be desirahle for the preliminary draft to be submitted
to round tables and to symposia whore the rules could be considéred, in
the same way as had UNIDROIT's preliminary dvaft on leasing, the suc
cess of which symposia was well known., After this diffusion’ ¢f-.the
text and consultation of the interested circies, it would then be possible
to preceed to an analysis of criticisms and suggestions made with pregard
to the text and then perhaps: reconvene the Study Group to see whether the
deaft should be enlarged or c'irz‘:em’led,‘,c_):r'.s if it was deemed to be sufficiantly
complete, pass on to a new stage, such as its submission to Governments
: for- observations or even to a. Committes of Covernmental Experts for
consideration. '




ANNEX I

PRELIMINARY DRAFT UNIFORM RULES ON_CERTAIN ASPECTS OF

INiERNATIONAL FACTORING AS APPROVED BY THE UNIDROIT

STUDY GROUP FOR THE PREPARATION OF UNIFOR¥M RULES ON THE

FACTORING CONTRACT ON 21 APRIL 1982

Artiecle 1

1. For the purpose of the present rules, "factoring contract™
meéans a contract concluded between one party (the supplier) and another
party (the factor) by which the factor is to pﬂov1de at least .two of *he
services specified in paracraph 2 of this artlcle and the supplier is to
assign to the factor on a continuing basis, by way of sale or securlty
recelvables arising from the sale of goods.

2.  The services referred to in paragraph 1 of this article are
finance, the maintenance of accounts, the collection of recelvables and
protectlon galnst credit risks. S

3. - In these rules referenc;s to-*sale of goods” and “sale” shall,
except as otherw1se 1nd¢catedﬁ include the supplv of zevvices.’

Article 2

1. The present rules shall apply in relation.to international
factorzna contracts, that is to say, factoring contracts. relating, whollv
or in part, to receivables arising from a contract for the sale of goods
" between parties whose places of business are situated in different States.
w-Where a party has more than one place of business, his piace of businpess
for the purpose of this article shall bé that having the closest relation-
ship to the contract ¢f sale and its performance.

2. The present rules shall apply only in relation to- factorlng
contﬂacts pursuant :to which: '

(a) the vreceivables to be assigned avise from the sale of goods
to trade or prefessional customers (debtors), and

(b) notice of assigmment of the receivables is to be given to
the debtors,




Article 3
A3 between the supplier and the factor:

{(a) a contractual provision for the assignment by the supplier
-of existing or future veceivables shall be valid, even
though the contract does net specify them individually, if
they are so described that at the time when they come into
- existence they can be identified as f21ling within the con-
tract;

(b} a provision in the factoring contract by which future rve-
ceivables are assigned shall have effect according to its
terms without the need for any new act of transfer by the
supplier after the receivables have come into existence.

Article 4

Tha assignmént of a receivablie by the supplier to the factor
shall be effective notw1th8tand1ng any agreement between the supplier and
the debtor prohibiting such 3551gnment

Article &

The factoring contract or an assignment made pursuant to it may
valldly provide for the transfer, automatic or otherwise, to the factor of
all or any of the supplier's rights under the contract of sale, 1nc?ud1ng
any provision in such contract reserving to the SU“pll@r the title to the
goods.

Articlie 6§

1. Subject to paragraph 2 of this article, the a351gnment shall be
effective against the debtor if notice of the assignment to the debtor:

(a) is given in writing and. reason?blv 1dcnt1fles the recelvables
which have been assigned and the person to whom the debtor is
required to make payment; and

(b} states that the assignment is governed By *these rules.

2. A nctice of assignment -shall be effective for the purpose of
paragraph 1 of this articie only in relation to a receivable arising under
@ contract which has been concluded at or before the time the notice is
given, ' ;
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Artiele 7

If the debtor in good faith and without having reason to know
of any other person®s right to payment of a reccivable makes payment to
the factecr pursuant to a notice of assignment given by the supplier or by
the factor with the supplierts actual op apparent authority, the payment
shall be effective to discharge the debtor's liability pro tanto even if:

{2} the receivable had nct been validly assigned by the supplier
te the factor; or

(b) the right to payment of the receivable was vested in a third

party.
Article 8
1. Except as provided in Article U, in z claim by the factor against

the debtor for payment of a receivable arising under a contract of sale the
debtor may set up against the factor all defences of which the debtor could
have availed himself under that contract if such claim had been made by the
supplier.

2. The debtor may alsc exercise against the factor any right of
set-off in respect of claims existing and available to the debtor at the
time the debtor received notice of +the assignment against the supplier in
whese favour the receivable arcse.

'Article g

Without prejudice to the debtor's rights under Article 8,
non~performance or defective or late performance of the contract of sale
by the supplier shall not entitle the debtor to recover money paid by the
debtor te the factor.

Articie 10

1. The factor shall not, by reascn only of transfer of title to goods
to the factor as provided by irticle 5, incur liability to a third party for
less, injury or damage caused by the goods.

2. Nothing in this article shall affect the liability of the factor
where he sells or otherwise disposes of the goods to a person who 1s not
the supplier, ancther Ffactor or the debtop,

Article 11

The present rules shall also apply to subsequent assignments of
the receivables by the Ffactor to another factor as if the first Factor were
the supplier and the other factor wepe the initial factor, whether the places
of business of the factors are situated in the same State or in diffevent
States.
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ANNEX  III

Approval of the draft agenda.
Consideration of the preliminary draft rules approved by the Study
Group on first reading at its second session, held in Rome from

27 to 29 April 1981 (Study LVIII - Doc. 10).

Other business.




