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“The following is 2 response to your letter of October 1, 1982
in which vou requasted cur_obgexvations on the most recent Preliminary
Draft Convention on the Liability of International Terminal Operators.
The Institute of Tnternational Container Lessors is the trade assnciation
for the international.contsiner leasing industry. The comtainer leasing
industry owns more then one-half of the world's marine cargo containers.,
Consequently, any convention dealing with liability of international ter-
minal operators is of great importance Lo container lessors whose equipment
will be warehoused by the ITO.

_Article 1, bitled "Definitions™, subsection 3, includes in the
definition of "goods” any container, Where a conflict -arises between the
ITO and any'customerg Article 5 gives the ITO a right of retention over
any goods he has taken in his charpe for costs and claims relating to
such goode. Therefore, under the Convention an ITC may essert & right
of retention over the container itself. This presents a problem to the
lnnocent third party container lessor who, while not a party to the agreement
between the -ITO and-its customer, mey guffer the cale of its comtainer
without having been at fault and possibly without having 2ven had notice
of the sale or of the indebtedness of the lessee.

- Thiz uwnfortunate resulb Qouléwbe‘avoide&—byrredraftiﬁ@ the con-
vention in one of the following ways: First, the definition of "goods™
could be modified to exclude containers which clearly bear ovidence in
the neture of markings or otherwise of the ownership of a lessor or
other third party. In the alternative, if the drafters chose not to
redefine the term "goods™, the IT0's right of retention over any goods
could be medified to exclude any conbainers marked to indicate cwnership
¥ & third party. Both of these suggestions seek to protect the rights
of the innocent third party container lessor while at the same time
avoiding comment on any rights an ITC might have over any goods held in
the container itself.
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Article 10, paragraph 1, indicates that it is the obligation
of the customer to give written notice to the ITO within twenty-four
hours after the goods are handed over to the person entitled to take
delivery of the goods. According tc the Convention, lack of such notice
will be prima facle evidence that the goods were deliversd in good con-
dition. Given the fact that the conbtainer lessor is unlikely to be present
at the time the goods are handed over to the customsr or to some other
individual designated to receive the goods by a customer, the conbainer
lessor will be unable to respond in the prescribed twenty-four hour period
if any damsge to the container were discovered. We suggest that the fifteen



dey period in paragraph 2 of Article 10 be applied rather than the
Fal

twenty~four heour period. Further, we suggest that the fifteen day

period begin to run from the date the Luntalnvr lessor regains DOSQQOH
sion of its container.

The same modifications could he mede to peragraph 2 of Article
10 which deals with loss or damage of a variety not readily apperent
and which provides for a fifteen dey pericd in whick notice can be
given to the ITO. Agsin, upcﬁ regaining possession of its container,
the container lessor will have s similar fifteen day period in which to
nobify the ITO of any damage. In any event . we suggest that at sone point
in the Convention itself it be moted that the Convention does not presume
to define, limit or in any way control any rights which 2 third party
unrelsted to the contract between the ITO and the customer might Have
against either of those parties. ' '

Article 9, paragraph 69 of the 1976 P elléanry Draft Convention
- stated that notice given to a perscn acting on an ITC's behalf would be
deemed to have heen given to the ITO as well, ‘This provision has been
eliminated from the squivalent of Article 9 which is Artiecle 10 of the
1962 draft. It is unlikely that the container lessor will heve agents

or representatives bresent at every international terminal. Therefore,
the possibility exists that the container lessor could ﬁatify an agent

of the ITC nore readily than he 1ght be able to contqcb the ITC.





