UNIDROIT 1983
Study XLIV - Doc. 24

Unidroits

INTERNATTONAL IHSTITU""‘E Oh THE UNIFIC "'IOI\! _OF PRIVM?E LAW ,

PRELIMINARY DRAFT CONVEETION ON OPERATORS OF TRANSPORT TERMINALS

AS ADOPTED BY THE GOVERNING COUNCIL OF UNIDROIT OF L4 MAY 1983

DURING TTS 62°° smesTon

with

EXPLANATORY REFCRT

{prepared bj the Secretariat of Unidroit)

) Rome, September 1983




PRELIMINARY DRAFT CONVENTION

ON OPERATORS OF TRANSPORT TERMINALS (0TTs)

Preamble

THE STATES PARTIES TO- TdE PRE CONVENTION

HAVING RECOGNISED:theldéSirability'of determining by agreement
certein rules relating to the rights and duties of operators of transport
terminals and in particular to their liability;

HAVE DECIDED to conclude a Convention for this purpose and have
thereto agreed sz follows: :

Article 1 L S
© DEFINTTIONS

For the purposes of the application of this Convention:

1. Onerdtor of a trandport terminal {0TT)" means sny person acting
in a capa01ty other than that of a carrier, who_undertakes against remune~
ration the uaiexegplng of goods before, during or after carriage, either
by agreement or by taking in charge such goodq from & shipper, carrier,
forwarder or'any'otﬁé person, with a. view to their being handed over to
any person entitled to take delivery of thén.

2,  “Coods™ inecludes any container, pallet or similar article of
transport or packaging, if not supplied by the OTT,

Article 2

SCOPE OF APPLICATiON

This Convention applies whenever the operations for which the
OTT is responsible are: '

med in the territory of a Contracting State, and
L) F

{a) perfor
(b} related to carriage in which the place of departure and the place

of destination are situated in iwo different States.
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1. The OTY shall be responsible For the safekesping of goods from
the time he has tzken them in charge until their handing over to the person
entitled Tc take delivery of then.

z. If the 07T has undertaken to perform or to procure performance

£ discharging., loadin towags of the goods ,even before thelr takiug

k3 + . "

in charge or after their being handed ovewr, the peried
ahall be extended 3¢ as to ¢

of responsibility
>over such additional operations also.

+he coniract

5 The OIT shall, &% Tng T2
Tamane a dated document acknowledgin
date on which thevy werse taken in

stating the

nadeguacy of

Zs quch = document shall U
2 i} 3 > = £ o a:
any particular. concerning the description of the gooc in charge as
far as this can be ascertained by veasonable Tedd of cneckfng.
. ) ) - - + Yo 7-. ! ~ R = PR
3 Such a document 1s prima facie avidence oL thae contract For the
safekespine of goods end the taklng in Lhargh of the coods ag therein
descrlbeu.
i %he docunCPT iﬂsuﬁa by the i, 1f the parties so agree. and
the applicable national law 5C Derm*LéQ contain an undertaking by the OTT
A D

tn deliver the goods inst surrender of the deocument. rovisicn In

the document that ths are to be delivered to the order of s named

3 a1 » Skte ioh an undertaking.
person or To drdsr, or +o bearen, constitules such an unGartaxing

s .t 4t
5, Netuing in this Convention
.

by any mechanical o electponic neans,
the place where the documents is issued.




Articlé B

SECURITY RIGHTS T THE GCOLS

1: The OTT shall have a right of retention over the geods he has
taken in charge for costs and claims relating to such goods, fees and
warchousing rent inciuded. Howover, nothing in this Convention shall.
affect the valldity under naticnal law of any contractual arvangements
extending the 0TT's security in the goods.

2, The OTT shall not be entitled to retain the goods he has taken in
charge if a sufficient guarantee for the sum claimed is provided or if an
ited with 2 mutually accepted third party or with

n in the State where the cperations for which the 07T
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is responsible under this Convention are performed.

3. The OTT may, after giving timely and adequate notice, sell or
cause to be sold all or part of the goods vetained by him sc as to obtain
the améunt necessary to sartisfy his claim.

_.1

Article &

BASIS CoF LIABILITY

1. The GTT iz liable for losé‘resulting from loss of or damage 0
Convention, unless he proves

the goods for which hie is respensible under this
that he, bis servants or agents took all measures that could reasenably be
the occurrence which caused the loss or damage, and its

"_'l.

required to avoid
CONSEQUENCES.

2. If the OTT does not hand over the goods at. the request of the person
entitled to take delivery eriod of 60 consecutive days
following such veguest, th to make a claim for the loss of the

goods may treat them as lost.

3. Where fault or neglect on the part of ths 07T, his servants or
agents ecombines with ancther cause %o produce lozs or damage the 07T 1is
a

P
liable only to the extent that the loss or damage ig attributable to such
Fal i 1~

rm..
]
i)
=
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~fault or negl

not attribut abl: therato.



1. The l1a 1lltv of the OTT for loss resulbing from loss of or damage
to goods according to the P*OVlulOﬂb of Article & 1s limited to an amount

- -~

equivalent to 2, {; units of account ner kilogramme of gross welght of the
goods lost or da:agﬂd ' :

2, Unit of sccount means the unit of account mentioned in Article 13.

3 The OIT mav. by m*”ﬂcmpntg increase the limits of liability provided
paragraph 1 of this arbicle.
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NON-CONTRACTUAL LIABILITY

this Conven-

1. Me defences and limite of liability provide
in of or damsge 1o

tion apply any achtlon againet the OTT in respect of los
e

jsX
Ty
[e)
]
]
i3

goeds caused by any act or omissicn withi e scope of the O0TT's obligetio
provided for under this Convention, whether the action is founded in contra ct,
in tort or ctherwise. )

2. If such an actionm 1s brought against a zervant or agent of the OTT,
such servant or agent, if he proves that he acted within the scope of his
empioyment, is entitled to avail himeelf of the defences and limits of

is entitled to. invoke undsr thisg Convenbion.

liability which the 0T

o s % b - o -~ = T o - -
3. Excapt as provided in Aviticis 9, the aggregate of the amounts
i v - - r~ g }
recoverable from the OFF end from any persom arr=d to 1n paragravh 2 of
s
¥

this articls shall not excead
Convention.

.. The 0T 48 nobt entilbled o )
iability provided for in Article 7 if it is proved ©

Iisbility mrovide n fArticle T if it is proved

resulted fyom an acht or omission of the OF" done with the intent to cause

58 or damagﬁ

such loas or damege,. or recklesmsly and with Ymowledge that such loss or
demage would wrobably result.



2. Notwithstan&ing the provisions of Artiecle 8, pmragraph 2, 8
servant or agent of the OTT is not =ntitled tc the benefit of the limitation
of iisbility provided for in Article T if it is proved that the loss or damage
resulted from an act or omission of such servant or agent, done with the intent
to cause such loss or 4 ¢, or recklessly and with knovledge that sueh loss
or damage would vrobaul result.

NOTICE OF LOSS (OF DAMAGE

1. Unless notice of loss or damage, specifying the general nature
of sach loss or damage, is given in writing to the 07T not later than the
workiﬁg day after the day vhen the goods were handed over %o the person
entitled to bake delivery of them, such handing over is prime facie
evidence of the delivery by the OTT of the goods as described in the
document issved by the OTT or, iF no such document has been issued, in
good condition.

2. Where the loss or damage is not apparent, the provisgions of
parsgraph 1 of this srticle apply correspondingly if notice in writing is
not given within 15 consecutive days after the day when the goods were handed
over to the person entitled to btake delivery of them.

3. It the state of the goodé at the time they were handed over to the
n entitled to take delivery of them has been the subject of a joint
gurvey or inspection,nctice in writing need not be given of loss or damage
ascertsined during such survey or inspection.

%o iIn the case of any actual or appr»‘en&ed loss or damsge the 077
and the person entitled to take delivery of .the goods must give all reaso-
nable facilitiss to each other for inspe cti 1z and tallying the goods.

g time-bgrred if judicial or
d within a period of twe years.

-

. Any sction wnder this Conven

.;..
'\J
arbitral proceedings have not heen 1nst1tut
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handed  over, on the last day of the nericd ra

declaration or declarations.

internationa

|

5. Proviced
convention are not
perscn held liable

.

expiration of the Limits v nericd provided in the preceding para-
graphs if instituted 1in the . 2d Ly the « of the State
n .

a
e
+ ) = . S - . ) “
for indemmity has settled the claim or has been served with process in the

a2

action against himself.

, i spogate
the provisions of this Convention.,  The nullity of such a stipulation doe
c n

5
the other provisions of the contract or document

2 i o
the OTT may,by agreement . increase his responsinpilities and ohligations
T

hig Convention.




UHIT OF AD  CONVERSIOW
1, The unit of aceoount referred to in Article 7 of this Conven~
ticn is the Special Drawing Right as defined Ly the International Monetary
Fund. The amounts mentioned In Article 7 are to be axpressed in the na-
ticral currency of a State according to the value of sush currency at the

ate of judgment or the date tie eguivalence

between the natliconal curpsney of a Contracting State which is & member of

[N
]

iz to be

[

the Internaticnal Monetary Tund and the Special Drawing Right
calculated in accordance with the method of valuation applied by the Inter-
national Monetary Mund in effect at the date in-questiﬂn For its cparations
& transactions. The equivalence betwesn the nationzl currency of a Con~
tractxng State which is not a member of the International Monetary Fund and
the Special Drawing Right Is to be calculated in a mammer determined by that

State.

2. The calculation méntioned in the last sentence of paragraph 1 ig

’H

be made in suct: a manner as to express in the national currency of the
Contracting State as far ss possible the same pveal value for. amounts in
&5 I3 - A .
Article 7 as is expressed there in units of account. Contracting States.
mugt communicate to the Dapesitary the manner of calzulation at the time of
signature or when depositing their instrument of vatification, qwcmyiaﬂce
approval or accession and wheneves theve is 2 change in the manner of such

calculation.

CArtiele  1H

GTHER CONVENTIONS

This Convention does not modify any rdghts or duties which may arise
undar any internatio“ 21 Convention relating to the international carriage of

goods,
Articie 15
IHT RPRETATIOR ©
1. In the interperstation of ragand is to be 5ad to

tec the need to promete uniformity in its ap-

its internaticnal chavoctar ay

dcation and the chservance of gzocd faith in intermaticnal trade.

his Convention which are
al

o b2 settled in conformity with the genera
or, »f zuch principles. in con-

by virtue of the rules of private internaticnal




I AMOUNTS AND UNIT OF ACCOUNR

1. The Depositary shall convene a mecting of s Committes composcd
of a representative from each Contracting State to consider increasing or
decreazing the amounts in irtiecle 7

{(a) Upon the request of ab least L _J Contracting States, or

(b) When Tive years heve pagsed e Convenbion
r signature or gince the Commitiee last net.

If the present Convention comes inte force more than five
years after it was opened for signsture, the Depositary zhall convene
& meeting of the Committee within the lirst year after it comes into.force.

tee by a / _/ majority

=)

L. Any amendmert sdopted in accordance With_narag?ahh Jof

article shall be notified by the Deposibary to all Cmnurﬂcting States. The
amendment shall be deemed to have been accepted at the and of
/ 6 / months after it has 1

than /one-third/ of the States that vere fontracting States at the Lime of
the adoption of the smendmen’ by the Committee
Depositary thst they do not asceept the amendnent, An amendment deemed to

o

ess within that veriod not less
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have copmunicated to ths

_,.a

have been accepted in secordance with thisz paragraph shell snter inte Torce
2 - - N T -yl o I W o b g g <y
for all Contracting States / 12 / months after ity seceptance.,

N

. & Contracting State which has not accepted an amendment shall

naverthel

esg be bound by it, wnlcss such State denounces She present Con~-
vention at least one wonth before the smendment has entered into Torce.

the

Such denunciziion shall take

has been adoovbed

2 1ot veh
: he bound by the
Conbtraching State

andment which



EXPLANATORY REPCHT

prepared by the Unidroit Sscretariat

L

BACEGROUND FO THE PRELIMINARY DRAFT CONVENTION

i. It was in lﬁéorthat the thJect of bailment snd warehousing
contracts firgt appeared in Unidreoit’a Work Programme. t had been
included ther in in the context of combined transport operations since.
it was here that the lack of uniform rules for the liability of those
persoﬁs in@o whose custody goods are entrusted, whether before, during
or after +he transport operat ion ad made itself parti-
cularly feit. - & nrcl inary repordt on this aspsct of the topic was
submitted_by Professor Le Gall (L, in 1966 and the Governing Council
of Unidroif reguested the Secretariat to conduct an enguiry among
Governments and the appropriate organisations for the purpose of
%s*ﬂsJing their interest in the subject and of giving greater precision
~to its scope.. o

or operations, h

Ia]

2. The cutcome of these enguiries led the Secretariast to the con-
clusion that a large amount of information assembled by other crganisa~
tiong was beLOﬂlﬂg avallable and bhat the gap mbut?onb“ in the preceding
paragraph was baing Pul1v brought out &urﬂqﬂ the revision work on the 
1524 Convention on bills of lading witbin UNCTAD snd UNCITRAL. In fact,
during this work some countW'eqs ﬂw “artlcular developing countbries,

suggested that a study ‘limbiliiy of 1n”e&¢ndent

contractors usad b“ mar itine carriezeﬂ egpeci -;, WATE houqamﬂn a”d
storekéepsrs. 4 wish was, there are; prassed by some Govrvnmen+“‘
'fﬁét-Unidroit'resﬁﬁefitslstudy'cf the sect And at its 53rd SesSsion,
held in Rome in February 197k, the i1 decided to instruct
theVSécretarint to update. Profe asgor Le | 1's port ' '

3. Ir accordance with these ¢1"*ﬁucngo;sa the Secreteriat conmis-
sicned a preliminary report on the warehousing contract from the late
Ir Donsld J,. Hi1l of the Quesn’s i - 1fasz 2 r 8111 outlined
hiz report:to the Council at its 55YR session, held in Lhmbnr 19;K and

the Council instructed the Becretarizt to uranomlt Lho renort to Govern-

ments and to the organisatlops concernad with a request for ouservations

=3

on the desirability and feasibility of pr ~eparing uniform rules in this
o ,

conneetion:

U.D.P. 1966 - Etude: ¥LIV - Doc. 1.

Study XLIV - Doc. 2., UNIDROIT 197 This report iz also repro-.
Ur

P

. )

dueced in the Uniform Lew Review 1975, 1, 55.
] @
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Profagsor Kurt
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1978, the Groun had be
analysis of the wepl*eq to th
basis of this documentat

to such questions as the

Tors

on
wlg
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warehousing contract, the secot

the obligations of the warehouseman and

ghould be subject, including
gabions of the customer, the
wide measure of
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6. Tn the courze of h

.
LA»-J

between %iat“”

rerged and,

Btudy Group at its s

ia

(3} fevoured conbinuance
n May 1977 the dover-

T

compositicn of which
legal
ap uniform

a ,JTUC?.U
seonomie and

TATLOUS to draw

raclh,

chairmanship of

e (overning Couneil of

ld in 10 to 12 April

T well as the
gonductad by fhe becretariat On +the
tudy Group gave ilengbhy consilderation
Puture ingtrument on the

Fome from

as

L posgible

the cperations to be covered by it,

the 1liability regime to which he

rules on limitation of lisbility, the obli-

etc, On many points a

accordance with the structions
text of ﬁreWiminary draft

warehouseman's lian .
in

in

)
=

prepared the

of international terminel operators (6) which wes

econd sesgicn, held in Rome- from 23 to

segsion, the Study Group substantially

amendéﬁ the text cLuboréted by the Secretariat and instructed the latter
to'pre?aré an °vp1a3atovv report for submission together with the revised
text of the preliminaxy drafi Comventio , ©o the Governing Council.

B, ] : ' . :

7. At its 53 sossion (Septewber 197%) the Council decided to
transmit the text of the preliminery dreft Convention to Governmente and to
the interested international organisabtilons with = request for observations.
Repliee ware received from fiftesn Governm dt and frow four int erﬂatlonal
organisa tiénsi most of which axpraessed }Pep interest in the Unidrolt ini-
tigtive, A consclidated document setiing out these cbssrvations (8} was
submitted to the Study Croup at its third session, neld in Rome from 19 to
21 October 19581 (9) Lo} substantial nurber

P e
B

e

he Study Group,

~ oG,

(5) Por the revort on which, zee UNIDROIT 1973, Study XLIV h.

{6) UNIDROIT 1978, Study XLIV - Doc. 5. A

(7) The report on this session is contained in UUIDROIT G79, Study
XLIV - Doc. 7T,

(8) UNIDROIT 1981, Study XLIV - Doc. 10, .

(¢) The report on this session is corbained 1581, Study
¥LIV .~ Doc. 13.



of amendments were made to the bext of the preliminary draft Convention,
the revised version of which (Study XLIV - Doe. 1k4) was, n sccordance
with 2 decision of the Governing Council baken at its £15% session in
April 1982, submitted uc(‘rgaﬂﬁw"tisns for & Tinal round of observations.

8. These observaetions were considered by a restricted group of
members of the Council, cheired by Professor Grénfors, which met on
2 and 3 May 1983 in Rome. The text of the preliminary draft Convention on
operators of transport terminals az drawn up by this group was approved by

the Governing Council on & May 1983 in the course of its 6284 geasion.

GENERAL CONSIDERATIONS

9. in embarking upon the preparation of uniform rules governing

The Warehou81ng cnmtract the seope of which was subsequently extended to
deal with other operations carried oub by modern terminal operators, the
Unidroit Study Group recognised from the outset that its task was one of
particular difficulty, the complexity of the provlem having already been
clearly iliustrated,in Dr Hill's prelimifary report. Not only was there
“the distinction between long-term and transit warehousing but in addition
‘custons and practices differad widely AOTE warehousemen and uermlnal
overators, not only as regerds the conduct of thelr operaticns but also’

in respect of the liability regime app 11e Then agaln, unlike carriasge
operations, warchousing was a sphere of act1v¢+" which had been left almost
exclu51vely within the province of national regulation snd it was to be
~ Teared that there ﬂlg ht be opposition to the irntroduction of rules designed
to bring sbout unif foraity. ‘ "

10,  Notwithstanding these dlfflcul ies, a genersl feeling prevailed
that_therP was a need for the introduction of uniform rules relating to
the gafekeeping of goods; ebpecially in the context of intermational
carriage. ‘This latter subject’ to a very large extent, besen regulated by
 igternationa1 Conventions and yabt, paradoxically perhe EDS the most frequent

casés‘of damage to, or loss of, goods could he proved statistically to ceeur
‘before and aftﬂr tr&nrnovt opera 1rcumstances it seemed im-
portent to try to FIll in the gaps } X
T existing intern at onel transport law Conventions

0
[y
-
&
cu

-

'3

v regime left by the
o ensurc the availa-—

"“Dllﬁty of @ recourse action 0 the carrier or the multimodal transport .

oner ator against non-carryving intermediaries such as the warshousemsn oF
terminal operstor.



12 -
1. Given these premises, the majority of the Group was of the
opinion that it would be de sirable to limit the application of the Ffuture

g Telt that unifieation of

1ﬁstrument o ¢nternatiénal operations a3 _
domestic lawj whers there are SUbSuaﬂtl differences in conceptual ap~
proach between different legal systems, wight be an wreslistic gosl at
the preqent time. A conseguence of this conclusion was the decision o
deal onlv vhlcn the Sa?akﬂcoing of goods linked to- internationsl carriage,
as it is ths dynamic element slone which wo
,the_scopglux The prellmiﬂarg.ﬁ aft Convention in such a way as to sxclude

from its :pnllcatlhn purely domestic vperr*loq a8 well as long-tern ware-
hous 1ﬂg Der Se. It was further agreed thet the fubure instrument should be
applicable irrespective of the mode, or wmodes, of transport preceding or

following the safekeeping, although in this connecticn some of the written

observations from Bitates and interested orgenisations indieated that such

& Convention might be of less relevence to the safekeeping of goods in

tld mermit the delimitation of

connaction with carriage by road and rail and one member of the croup sug-
gested that if it wers Pinally decided to adopt s Fully mandabory Convention,
then 1t might be wise to consider stiempting to delimit its scope of appli-
cation more strictly, for example by restricting it $o operations related

to carriage by certain modes of n ' ‘ ce

12, Although the regulation of international warehdusing operations

was seen as the main : objective of the preliwinary draft Convention, the
Study Group'fecognised,at the same time that modern terminel operators often
wndersake a nunber of services a‘eociateu with the handling of goods, such
a5 1oaa¢ugq v*owug and uwnloading, and while there was little support for

he Tuture ingtrument to cover the per-
seg, and thus tc regulate what might
it was nevertheless agreed that to the

the idea of extending the scope of
fdrmanCu of such opcrhtlots in all
be termed the "eontrat de transit”

exbent that the operator who und Ttul&: the safe
takes to perform or to procurs the perfor

be liable in the zame way and on the same basis as he would be in the per-

(]

23

eheeping of goods also under-—
T such operations, he should

= S
formence of his obligebion to ensure the safckeeping of the goods.

13. Auother gquestion which was the subject of lengthy d&iscussion

by the Croup was that of the character of the future instrument. wWhile some
mewbér“ arguad in favour of 2 Convertion of a traditional nature, the provi-
gions of which would be of a mandatory charaseter,

o

c

might be girfe
“lavolved on 8 e
mige soluéions were considered. That enjoying most support was one whereby

r, others considered that it
icul% to. JLovercome the pressure of the professional 1no6fests
tates not Yo adopt such a Convention &nd!a number of compro-~
those States which wished to do so might apply the oprovisions of the Tubture
ingtrument to all t rminels operating in thelr territory wheress others might



make a declaration to the eff Fect that they would give effect to the rules
rela tﬂrg to the operators of r%PSDurt srminals contained in the Conven-—
tion only 1ﬁ raespect of tho e opcrwtora who expressly or impliedly under-
took to app_y the rules. Those pleading in favour of this senl~mandatory
solution considered that the voluntary acceptance of the pinimum rules by
'Opérators'ﬁight he obiained if the Convention were to contain a number
of incentives such asz & moderate liability regime bhased on that of the
Hamburg Rules, o limitetion on liability which could be broken only in
highly exceptional c1rcumstance93 the grenting of a wide liesn over the
goods, & short preseription perind, and above all the fact that the insertion
of those rules in general conditions would be vecognised by the courts.of
Comtracting States, whereas they might otherwise be exposed to the risk of
being struck down in the face of the growing pressure of consumer and users’
lobbies. In the opinion}'hnwever“ of the restricted group of members of
the Governing Pouﬁcil which finalized the text of the preliminary draft
Convcntionp it would be prm?e:abhv to avold undue complication at this stage
tth elaborauloa of the miform rules, the final form of whiech could not

~

be foreseen at pre Scﬁto e a
preliminary draft Coa”ﬂn+ion$ as is customary in Unidroit, dut without pre—
udice to the ultimate form which the instrument containing them will assume.

.

wmitorn rules are therefore presented as &
T

by

14, As to the general structure of the preliminary draft Convention,
it may be stated that it is bullt around the concept of the "operztor of
% transport terminal (0PT)Y, who is defined in Article 1 as Tany person
acting in a capaclty other than that of a carfieis whe: undertakes against

renuneration the safs kaeping of goods before., during or alfter carriage,

elther by agreembnu or bf taking in charge such goods from a shipper, carrier,
forwarder or any obther perzon, with a view to thelr being banded over to any
person entitled to taka delivery of them'.

L. TFor the uniform rules to app‘y however, Artlcle 2 lays down

Lo furbher veaquem nts, uamei that the opsrations for which the OTT is
responsible sre oLriJrue& in the terﬁitu of & Contracting i tatp and that
‘theyrare'rel ated to carviage in Whicﬁrthe place of departure and the place
of'dé”% netion are situated in b fferent tabﬂQ, thus providing the
: ; 2 bo above in poragraph 11.

-

16. Article 3 lays down the general statement of the responsibility
of the OTT in respect of the performance of his obligations for the > sales
during which he shall.
regpongibility of the
goods or afier thelr

gl

keeping of the poods and =
be liable. Paragraph 2 of
OTT t5 the time before the t
handing'd#er in rﬂ“nect ofon ischarging, loa
of the goods which the O'T has_un§erta£en to perform or the performance of

Aing or shovage

which Fe has procured.
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17.  Two key articles of the preliminary draft are Articles 4 and 5.
AL )] s > = A 2
Article 4 is conecrned with the issuance by the 077 of & deted document
acknowledging receipt of the goods and stating the date on which they were

taken in charge. Such s gocument, howevern nead only bhe issued 1f re-—

o

guested by the other party to the conbract For the salekeeping of the
Zoods. Article 5. which 1is modelled to a cer
provigsions of the Unidroit draf Convenﬁlon oni the hotelkeeperfa contract,

o

deals with the OTT's rights of retention and sele over goods.

tain extent on corresponding

18, Articles & to 15 of the preliminary draft Conve ention are based
<in very large measurs on corvesponding provisions of the Hamburg Rules
-and of the Geneve Convention of
of Goods - (heresfter referred to a
- true especially of the ba ic liability regime
burden of prosf reversed) cnd the rules governing limitation of liability,
avallability of defences, loss of the right to llmlt 1iapility, notice of
loss, prescripbion and nulliby of stipulations cdntrary to the prav1s*ons
of the Convention. As regards the wucsbion of the unit of account the

550 on International Multimodel Transport
"the Geneva Convention") and this is
(§fesamei fault with the
ying

draft cowmbaing the text of the nodel provisions worked out Dj‘dwﬂiil
‘(Artlcle 13} while Arbicle 14 provides that the Conventilen does nob modify
ny rights or duties which may arise under any international Convention
relating to the internationel carriage of goods.
12.  During the finsgl revision of the text, the vestricted group
of members of the Governing Council reached the ccrc17Q1on that it would
be premature at this stage to insert o seb of draft final cldu e3 although
it comsidered that it would be desirsbie te includs a provizion, Article Y,
“relating to the revision of the limitation amounts and unit of account and
based on the UNCITRAL modal, '

20. It is necessary to realise that the preliminary orﬂPt Convention
Hoes not deal with a number of important aspects of contracts concluded by
0T7s. 1In par iculare it is silent on the question of the custcmer’s obli-

C+'

gations such a3 those. of Uayina the price for the services and, in

avent .of his %

that of giving the ne

OTT's righ bose of or Lo seil dengerous goods nor wit

tions of the person tendering the goods for safel mwplng or of the OTT to
. . . _

essary instructions, WNeither does it

h the obliga-

~take then in ¢
in advance. It
egtablishing a
0ils, and many

: ! conditions which,
if a meed for them wers to he reco
commerecial organisatione such ss the AT Other organiss-

tions might wish to co-~operate in ask bub what was considered essential
was to avold any i b

Convention on cperators of transport terminals.

neompatibllity betwsen sueh conditions and the p obpect-v“

angercus gocds to the CIT for handling or ﬁafekeeping,

d by the interested
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ARTICLE BY ARTICLE COMMINTARY ON THE PRELIMINARY DRAPT CONVENTION

Articie 1

21. The text adopted by the Governing Co JQCll containe only two
definitions of terms which recur Ihroughout the preliminary drafis
Convention, although it should be noted that the first of these defi-
nitions, that of the "operator of = transport terminal DTT)" to some
extent determines the scope of anplicatﬂow of the Tuture 1nst“ume1ta '
f'or the purpcoses of the uOQV“ﬂLlOH the 07X is defined as "any person,
acting in & capacity other than thet of a carrier, who undertakes against
reminersbion the safekeeping of zoods during or after carriage,
either by agreement or by teking in charge such goods from & shipper,
carrier, forwardep or any other person, wi b a view to thelr being handed

over to any person entitled to take delivery of them.

22, Now, it will resdily be smen that this definition of a legal
filgure, the OTT, not ondy contalns o description of his primafy obliga~
tlon, that of "the safekeeping of goods ... with a view to their being
hunaca over to sny person gm%itleﬁ o take delivery of them” and of the

capacity in which he acts, that is, "other than fin/ that of a carrier”,
but that it also specifiey the safekeeping of goods wivh which the pre-
liminary draft Convention is concsrne ‘7 namely that which occurs-”béforea
during or after carriaze” éS‘Well ag the manner in which the OTT under-
tgkes such_safekeeping, that ig to say "either by agreement ot hn teking
/the goods/ in chsrge”, In these circumsbances it would seem uboirap;e
to examine in detail the constituent elements of the definition, which
to a large oxtent reflects the whole rhilosophy underlying the prelimi-
nary draft Convention. '

23, In the first place then, why spesk of "an operator of a transport
terminal® rather than of & warehouseman ;ﬂ English and of an "exploitant
de terminal de transport’ insteed of en "enfrepositaire” in French ?
The.r reason for the choice of te“ﬂlﬂOJO% ig that, or the cne hand, it was
felt that the very concept of a warehouse™, with its. implication of
s‘nelte:f9 wag becoming 1ncre 51ngi cutmoded &g new technigues of storing
goods are developed and, on the 0u;°f that in view of the decision to
- hold the operstor lisble in cerbain cases in respect of the perforzance

have been entruzted to the
35 ef seqg.),. it could he

w

of hapdill services which would not noy
7tT@dltlﬁhﬁl_NurehOupemdﬂ {sea nelow, 5
positively mizlesding to use the terms . “warshouseman® or "entrepositaire”,

i
7
2
£
o -
-
fomt
ek
ik
jar)
_._‘4

1

th, latun?rbf vhich has Tairly strict connotations in some ilegal systems.

: rehousi ted with carriage operations was not dealt
with by the crefore deemed adviseble to sesk a more neutral
tern end the growving use of the concept of “terminal” in a number of modes
rilitating in Pavour of the expressica "operator

i

dralf

of transport was seen &

- %

of a transport termiznsl’.

n
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2k,  Some criticism was lovelled by members of thé Group end in

governmental observations ot the lauguage used in Artiecle 1, paragrsph 1,
in particular in relation to the eircumscribing of the JTlfs obligation
of zafekeeping under the prospective Convention to the period "before,
durlqﬂ or after carf1 ge® and it was. in partic ,”ar suggested that the words

"guring ... carrisge® might be taker as refarr ing to the carrier's obli-~
gations in respect of the goods during actual carriage. It has however
been pointed out that such an interpretation cannot stand alongside
Article 1% and that the clear intention of the drafters must be to cover
cases of safekeeping during transéhipment and nob the carriage ibself,
To make the matter abecolutely clzar howsver the Study Group decided to
introduce at the beglnnlng of paragraph 1 the words "gobing in a capacity
other than that of a carrier”, o

25, The view was alsc expressed by one partidipant in the work of
the Study Group that, as & rule, and in particular in the casse of carriage
by sea, the cargo would be covered by an insurance poliey against all risks fram
warchouse to warchouse. Provided that such insurance had been taken out, the
customer would not be interested in the iiability vegime applicable to the
warehouse where the goods werc stored, whether this be s port terminal or
a state warchouse such as a customs warehouse, He Fesred therefore that
the end result of the exsrcise would be to incresse cozts by duplicating
insurance cover of goods. The future instrument should therefore, He.
argued, deal with wapehousi ing operations per se and not concentrate on
those occurring between different legs of a transport operation, for other-
wige there was a danger of implnglng upon the activities of freight for-
Warders'and combined transport operators.

26.  To this it was replied that while insurance considerastions wers

cst certainly of importance, the fact could not be overlooked that st the
UNCITRAL Conference Tor the aéopnlcn of the Hamburg Rules the view had
prevailed that the determination of the liability regime should precede
the consideration of iﬂcuvaﬁce guestions., Moreover, 1f one were to argue
that it is the exclusive function of cargo insurance to eover the gaps left
by the international transport Conventions, one might egually well ask why
it was thought desirable to lay down mendetory rules governing the carriage
operations themselves. ¥in “llv =8 already mentioned sbove, statistics
seemed to show that most cases of damage to, or loss of, QOOﬁ arise before,
and more especially after, carriage, abt least in the maritime séc’cor5 and
in thig connechbion stress was 1&1 on the need to sscure the availability
of an effective right of z recourse to carriers who have extended their lia-
bility beyond the period of asctual carrisge itself, especially uwnder modern

container contracts, and to other persons, including Freight Tovwarders and

o]

T

combined transport operators, sgeinst ing evrﬂd1araeb handling the goods such
af berminal operators.
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27, This view was

conhld@rec that if the definition of the OTT were to coptain s clear
statement of his principal obligations, namely the safekeeping of the
goods and thelr handing over to any person entitled to take delivery of
them, it would not be necessary to define the contract for the safekecping
of goods. This approach was reinforced once the Group had agreed that the
07T should, in certain cases, also be responsible, under the terms of
Article 3, paragrath 2 o “1ﬁeﬂﬂﬁhﬁmv‘dmﬁtbmwamﬂmgfmrum]mr-
Tormence of cther servicez aszociated with the handling of the gocds, as

shared by the pajorlty of the Group, who alsc
T

the performance of such services could not be regarded as Pslling within
the traditional scope of warchousing operations,

28,  As mentioned above in paragranﬁ 22 of this explanatory report,
the definition of the 07T alse indicastes the manner in which he assumes
the obligation of safekeeping of ths goo&s and, although it was recognised
that in a grest majority of cases the contract would »e concluded by his
physically taking the goods in charge, it was agreed that logic dictates
that reference should first be made to the situstion in which an agreement
is conciuded for the. safekeeping of the goods prior to their takiang in -
charge, without prejudice to the thecretical question of whether taking in
charge itself constibtubtes an sgreement. In thiz connection the Group also
rejected a proposal the effect of which would have been to clarify the
cages in which a person could be deemed to be an 0T for the purposes of
the prospective Convention by deleting the words “or by taking in charge
such goods” and bv—introducing s provision to the effect that the operator
would only be considered to be an OTT where a special agreement was con-
cinded to that effect. Such s sweeping restrietion, it was considered,
wouldd deprive the Convention of much of its importance by rewoving from
its scope of avul”catlor one of +the commonest situations arising in

o

practice.

29, Twoe other points should be mentioned in connection with the
definition of the 0TT. The First of these is that the words Tagainst
remneration” indieate that the future Convention should only apply to
operations econducted by operators acting for rewsrd snd nire, the word
"reminereticn” having been chosan in preference to "payment” to make it
‘clear that considerstion does not necessarily consist in the paywment of-
4 sunm of money. As to & stutement of the customer’s obligation to pay.
the price for the services previded hy the 079, th%-u;oup felt however
that it would be de i able to leave thisto be regulated in the conbext
-of the operator' general conditions.

Jv
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30. - The last aspect of the definition of an O0TT calling for comment
is the reference to the persons Trom whom the OTT takes the goods ih B
her person’, &
in the cnnteﬁt

J

i

charge, namely the "shipper, carrier, forwarder or any ©
~

formula which recognises the central position of the 0T

of the movement of goods and the variety of factual situations in which

v

he may be czlled upon to act.

31. - The second definit
Article 1, is based on that t
Geneva Convention, and was c¢h
contained in Article 1, paragraph % of the Hamburg Rules.

be found in Article 1, pavagraph 7 of the
e b=}

Article 2

32. This srticls is concerned with the geographical scope of appli-
cation of the Convention. Paragravh (a) recopnises the eszentially "static”
nature.of the operations performed by the OTF, ss opposed bo the dynamic |
character of transport which involves the movement of goodsg and it con-
sequently provides that the counecting factor for the épplication ol the
Jonvention is that the operations Tor which the 07T is resgponsible are
performed in the territory of a lontracting Gbate. Paragraph (b), on the
other hand, defines the internaticnal slement which is necegsary for the -
future instrument to spply, namely thet the opeTations for which the OIT
is responsible must be related o "carriage in which the place of departure
and tke place of destinabion are situated in two different States™. The
reason for the limitation of the sphers of aDgllC ation of the draft to’
internaticnsl operstions has alreauy heen given in paragraph 10 et seq. of
this report but it ghouid be noted that this view was not shared by all
members of the Study Group. .

33. In particular, some participants comsidered that it would be
elating to all contracts for the safe-

a worthwiile task to unify the law O
e 1 viewPoant

Zeeping of goods throughout the
the limitation of the scope of the future insbtrument to oper
with international carriage would deprive it of much of 1 s'
Moreover, hesitations were voiced in this connectlon as regards the précise

T would be responsible under the future Con~

iy
rid and that from a practie:

clrcumstances in which the OF

vention. and the objection wag 1p particular raised that goods might be shored
n & terminal without it being known ab_ 1n1tio whether they would be the sub~

Jﬂct of international carriage. At ime thare f re would an operator

ead becoms gn OTT ¢ One member

1 wag the operator's knowledge of

ceage o bhe a sinple warehousemsn and

of the fGroup considered thab
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the international character »f the carriage preceding or subsegquent to
the safekeeping for otherwise he would not know whether he had to take
out insurance te cover his eventusl liability under.the Convention,

In his view it would be preferable to speak of the O17's undertaking the
safekeeping of goods in connection with international carriage and to
define this notion by refereace to whether the 0T knew or ought to have
known that the safekeeping was to take place befere,. during or after in-
ternational carriage. A majority of the Group however wazs of the opinion
that it would be extremely difficult, if .not impossible, to prove knowledge
in such cases and sccordingly it retsined the objective criterion to be
found in Article 2 (1),

Articele 3

: 34, . Paragraph 1 of this artlcle reverts to the prlmary obligations
of the OTT referred to in Artiecle 1, providing as it does that hé "shall
be responsible for the safekeepzng of goods from the time he has taken -
them in charge ‘until their handlng over o the person entitled to take
dellvery of them" Tt should be noted that this pinpointing of the time
during which the OTW ig llable for the safekﬂenlnﬂ of goods excludes his
liability under the draft for fallure to acceﬂt them when he has undertaken
to do so by Drlor agreement, as the Grourn as a whole considered that this
question should not be dealt with in an international instrument seeking
to lay down minimum rules governing the rights and duties of OTTs, but
rather be left to be regulated by general conditions, as also should a
number of other matters connected with nonfpefformance of contractual obli~-
gations. :

35, As mentioned above in paragraph 16 of this explanatory report,
paragraph 2 of the article provides that the OTT shall also be responsible
for goods whlch he has taken in charge for sa4ekeep1ng when he undertakes .
to perform in relation to them edditional oneratlons of dlschargln
lcadlng or stowage or when he' undertakes to procure the performance of such
operations by an independent contractor. This solution, which reflects the
view of the majority of the Group, represents a compromige between two more
radieal proposals. One of these recommended the application of the future
instrument to all handling oPefations pérformed before, during, or after
carriage operations, irrespective of whether the operator had underteken
the primery obligation of the safekeeping of the goods, while the other
would have restricted the scope of the preliminary draft to warehousing
operations stricto sensu, principally on the ground that Article 3, para-
graph 2 would introduce differences in the liability regime applicable to




those engaged in handling operations aceording to whether or not such
operatioﬁs were linked to the safekeeping of the gooﬁs It was also
suﬂgastEd that 1t waz not clear whether paragraph 2 would apnply when the
safekeeping was ancillary to the hanailng operations, performsd.for example
by_stevedoresg and that such uncertainby would e even lass aéceptable if
the fuiure Convention e to be fully mandatory in charsecter.

. 36. A majority- of the mhembers of the Gfoup considered however thab
“the future instrament shﬁu‘is a8 far as posaible; i1l in the gaps left

in the lisbility regime established by existing international Conventions
dealing with the carrisge of goods and, given the tendency to reduce the
pericd of afekeeplﬁg by means of advanced technology with a view to cutting
costs, it waa agreed that regard must be had to the Ffact that more and more
comprehensive services are provided by modern terminel operators. Such ope-
rators. should not, therefore, be permitted to avoid the application of the
provisions of the Convention by alleging that the damage occurred to the
goods not during the peridd bf safeleeping but in the course of the perfor-
mance of handling operations. 0On the other hand, it was felt that théfé:
could be strenuous re81stanca on the part of the interested nrofe sional
cireles to an extension of the Convention to cover all handling omerations
before, during or after carriaze, prlnc1pullv because the liability regime
proposed under Article 6 mlgpt not” prove to be suitable for all such opera-
ﬁlonsu R

37. " Desirsble as it mignt ‘be, thersfore, to establish at interna-
tional level a uniform lisbility for handling 1ntermediaries on the model
of the French law of 1965, it was considered unrealistic to sesk to schieve
this goal at the present time. It was further agreed that the operations
contemplated by Article 3 paragraph @ shculd not extend to those, such as
chécking of the goods, which would fall within the French coucept of "actes
Juridiques” as opposed to "sctes metériels”, and the defective performance
of which, although giving rise to finsncisl less, does not result in’
actual damage to, or loss of, the goods. Similerly the héndling operations
‘covereéd by the provision are regbricted to dlscnarglnggrstdwaQe and lba&ing,
that is to say operdtiont directly linked to the vehicle or craft trans—
-porting the goods &nd do not ineludé cuch services as distribution of the
gocds from 3 termln l at the end nf lﬁuprn thuwl carri Lge E -

38.  Hotwithsha d ing the general Teeling within the Group that encdillary
hanﬁlingfoperations ould be deslt with by the future instrument, some parti-
cipaﬁtsﬁcoﬁsideredith b peEragreph § wae unnecéssary as. the handling operations
mentioned therein-were wlroady covered by the wording of parasraph 1, while
others were of the opinion thet aven if this were the case it might still be

o~

degirable to add the words “and handling” after “safekeeping” so as to make



it clear that the OTT is liable in respect of such hzodling operations.
With respec% to this latter suggestion it was however pointed out that
the notion of taking in chargs, mentionmd‘in paragraph 1, while perfectly
compatible with the safekeeping of goods, dlo not pe”haps fully fit in
with the performance of handling operat1onse

38. T should be noted that Dxfﬂg??ﬁh 2 establishes a cerbain
parallelﬂsm with para rdph 1 in that whereas the former states thai the
period of responsibility in relation to the safekeeping of goods runs From
the time the OTT takes them in charge watil their handing over Lo the person
entitled to take delivery of them, the pericd of responsibility is extended
under paragraph 2 to cover the duration of the additional operations performed,
even before the taking in charge of the goods or after their hending over. The
language of paragraph 2, when read in conjunction with Articie 6, ‘paragraph 1,
makes it clear that the OTT is liable only for damsge to or loss of the goods
oceurring during the period of safekeeping or during the operations speci-
fied in Article 3 and not Tor the due performance of his obligations as such.
Thus3 for examnple, 1F Faulty stowage of goods were bo result in dzmage to
goods aurlng the voyage, the OTT would not be liable for such damage under
the Convention, irrespective of what his position mlght be under his general
conaltlon or under the spplicable law. '

Article b

_ Lo,  This article was the subjeet of lengthy discussion by the Group
and TEPTLSEth a. compromnise solution betwsen the various solutions proposed.
On the one hand, some partiéipanté expresged scaepticism as to the need for
another_éocument in international transport operations, In particular, it
was suggested that it would be unnecessary for the 07T to igsue a document
~ acknowledging receipt of the goods when they were already covered by a
trans?ort'document.against which the goods would have to he handed over and
that today, as modern transport techniques increase the-speed with which goods
are inoved5 operations might be unduly slowed down if an OTT were always to
have to issue & document when taking the goods in charge. In addition, one
participent considersd that if the OTT were to be cbliged to issue s document,
the evidentiary value of which would have some bearing on his liability, he
ought to be entitled 4o insure the goods unless he receives contrary instruc-
tions indicating that they zre azlready covered.

1.  Against thie viewﬂ one member of the Group aergued that there was
no value in laying down an sla aborate lin b¢llty regime for 0TTs intended to
£i11 in the gaps in Article b, par ar“unh 2°0f the Hamburp Ruleg and providing
the caprrier with & recourss action ag rainst the OTT, or the cargo interest with
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g direct acticon against him 17 so document were to be avalilable to prove

that the goods in charge. In some countries no
confirming documents wers i

ssue then many weeks or
northe after discharge of the goods from the e
[ et .

N
vy N L1 T AT
mingal and Wit 2o indi-
ischarge

¥
ation whabtever regarding - ods on arvival or

iy o G1
1 barge enterprises in typical road-

s

Thls was. particularly the case wit
stead ports and with customs warehouses, Thers should therefore be-a
duty to confirm the taking over of the goods and a statement of their
gquantity and cuality within a certain limited +time ‘ﬂ g dated documeﬁta
 for if the issue of the document wers o be conditlcnal upon & reguest
by = customer saud the 0UT were to refuse to issue the docameqt how eould
the former prove that he had f Only in those cases

)

raquested it ¥
be of a negotiabls character therefore Qhou¢d
to he madég while provision houlﬁ
the event of the 0T7 failing to
n eipt of the goods.

Whe“e the document was to
it be necessary for. an expre
in addition be sllowed

obgerve nis dubty to iszue a document acknowledging rec

In such cases, as alsa in those where the OTT issued. the sai@ document in
& way which did n conform fo the raquirementg bf,;rtizle 4, paragraph 2
of ths prullmlnary draft, it should, in the absence of proof'tc the con-

tr@ry, be presumed that he had ta'en.de!lverv of the goods in ﬁhe clreum-

stances appcaring from the documentary evidence provided by the other party

to the contract, i.e. the last document in the latisr’s possesgion rela-

ting to the goods, including his own exit certificate.
IR
HE, The prevalllng view wag however that such = preposal would go

“teo far., In the first place, 1t was suggested ohﬁﬁ,tﬂe need for a con-
firming document as evidence of the goods having been taken in chargs
-would vary according to the circumsbtances. In some cases, the parties

wpuld prefer to dispense with a document as evidence for the ﬁakinv in
charge as being too ekp=nn1fe or time~-consuming and a simple recelpt
would,be.guffi01enb, especially when the goods

Moreover, on the guestion of refusal by the OIT to issue & document on
reguest, it was suggested that the matter could best be left for deter~

3

mination by natlonel. law, and one member of the Group recalled that in his

3

. experience he had come across no case of r-marltime,,arn_n refusing to
issue a bill of lading in sccordance with Article 3. parvagraph 3 of the
1904 Brugsels Convenblon on Bills of Leding.

N T.. L I Sae . A
43 T these circumstances, it wvas agreed

B

F the preliminary draft should provide merely for the issuing on reguest
by the 0T of a document ackn 0W1\@"¢Q” receloh ; )
understood thst signature hy the OTT of a carrisge document should be

regarded as the issuance of a docaaeﬁu for the purposes of the provision.

were not of any great valuer
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With a view to allaying some of the fears expressed during the 3discus-
ki e

in
sions, paragrapn 1 fucther stipulates that the document must be dated
and that it must alsc shate the date on which the goode were taken.

in chargea The queation of tl

il

e legal consegliences of failure uo issue such
a document is therefore lefi to nationsl law. '

i,  The document to be issued in accordance with paragreph 1 of

Article 4 .is not however s mere racelpt. as paragraphs 2 and 3 are con-

3 A

a,
cerned respectively with its conbtent and with ite e vLoepularv effect.
Here it was considered unneecessary to enter into the detail to be found
in: the wvorious Conventions concerning t%ﬁ carridge of goods, for example
the provisions of Articles 15 to 18 of the Hamburg Rules. hg_regar&s
the content of the document therefofe;gpmra:rdnh 2 proviges that it shall
"indicate any inaccuracy cr inadzguacy of any particular concerning the
descripblon of the goods taken in chirge as far as this,can be ascertained
by reascnabdle means of checkihg'’, ’Jthoug* cne member was of the Opiﬁibﬂ_
that the. last words of th
poerait the 097 to nake gene

ot

149

pArHEgraph were una&lv wide and that they might
al rescrvations of a 5wepn¢qblcharacter in.
cagses where it would be impos :sible o make an adeguate check, thereby

4]

[
o

rendaring the whole prov¢sfoﬁ ineffective. Iﬁ'reply to these criticisms,
it was however recalled that the preliminary draft was not qéeking to
regulate all points of detail and tka one might perhaps envisage the ela-
boration by the interesied professional organisatlons of some kind of

e

check list to assist 07%s.

b5, With respect to the evidentiary value of the document to be
ssued by the 0T, paragraph 3 is modelled on Art icle 18 of the H.mbufg
Rules in that it provides that the u~ﬂum@nt is "prima facie evidence of

the contract for the safeckeeping of goods and the tsking in charge of

the goods &g therein described’.

46.  Paragraph i of Article b sesks %o deal with a question which
was discussed at conziderable length by the Study Group, namely whether
the docuuent acknowleﬁgiﬂg'recb;pu of the goods should be of a nsgotiable
charscter or not. The prineipal difficulty encountered in this connec~
Yiow was that the Group did wot feel itself to be in a position to judge
the extent to which internstional trads actually swperiences the need‘for‘:
a negotiable warehouseman's document, although it was recognised that there
might well he some such need st digtribution termindlz in cases whefe it ié
not known to whom the geoods will bhe s¢ld upon their arrival at the terminalo
In consequence, it was deeided that no final decisicn should be taken on the
guestion until further informetion had Leen obtained bubt that with o view
to stimulating discussion on the question within the inberested circles pro-~
vision be made in parsgraph k, the wording of which is in part inspired by




Article 1, paragraph T of the Hamburg Rules, for the possibility of the
OTT's document heing of a n=gobiable characuerﬂ susject however to fwo

¥

cconditionz, namely that the Darties 3¢ agree and thal the national law,
i.e. the law of the State vhere the safckeeping and, vhevre approvriate,

handling operations are performed, so permits.

u, Paragraph 5 was inserted st the reguest of a nupber of parti-
cipants who considered that the future (on shiould take account of
the ever increasing trend away Ifrom a traditional paper documentation in
favour of the use of mechanical and slectronic means of communication and
the provision is based on a simplified form of wording of Arvticle Tk,
peragraph 3 of the Hamburg Rules {Article 5, paragraph 3 of the Geneva
Convention). In this connection it should however be pointed out that,
as it stands, paragraph 5 may be taken a orring cuin
eferred to in Aviiecle L itmelf and that proviel b alse Ye made
elsewhere, as ig the ecase with Ariticle 1 sgraph 8 of the Hamburg Rules
to the effect that
ich could be of
6- 10 and 11 of the

T

grap
(A;ulCle 1, paragraph 10 of the Geneva Conve tion)b
"wyriting” includes, inter alia, elex
relevance in har,icular in connecti
preliminary draft Convention.

8. A nurber of members of the Group expressed the opinion
throughout its mestings thait the presence of 2 provision in the future

Conventicn granting & right of general lien to the TT m1ghu prove to
be an incenbive to operators to accept the provisgions of the COﬂV““tiOﬂ
P L

as & whole. They considered that such a 1len would permit the OTT to

grant credit to his customers- thus gpeeding up the flow o* goodbq and

tnat it would slso be important in those situations where Lﬂerﬂ wag a
sput

over the pricea of the ag;ﬁed sarvices, Tor in such caseg thﬂre
1

—

&
coal be & risk of the (s de¢af 1o delivery of the goods being con-
verted inte 2 liability for physical loss (se'e'bélowS paragraph 557 .
It was, admiitedly, true Tthat many frei@ht Torwarders’ and warchousemen's

' lien but it was far from
ntriee so that the avai-
'n+“rnab¢0n .1 Convention could
es where the sxercise of

general conditions provided
clear that such liens were
lability of a right of gen
be of real benefit to op
such a lien ig not permi
upheld by the courts

1
ge countirie

“ed or whare it is JOubt ful whether 1t would be
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49.  Other members of thes Group wern however of the opinion that it
might not, at ths prvhupt time, be realistic to ettempt to unify th
widely differing national Laws,governind the warsehouseman's lien arpd were
unposui to ths granting to the OIT of a general lien, partly on the ground

vstems and partly for

P

that such a lien was nob rec og
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fear of the confusion which might be caused by the creation of unconnected
liens. It was, morecver, suggestad thab the exishbence of such a wide right
of retentlon would sericusly reducs the value of any negobiable document
vhich might be isgued under Article 4, paerasgraph 4, wyhile possible conflicts
were also seen betwesn the O0Tg right of retention and his duty to surren-
der goods on production of g carriage document.

50. The same aifference of J'ln‘O? emerged from the written obser-
vations of States and international crganisations on the preliminary draft
and in these circumstances the Group came to the conclusion that it would
ight of general lien to the OTT under the future

not be no u5131“ to accord &
ha; necessary.to avoid giving

Convention. On the othar -
‘rise to an & o coptrar13 inter; retatian that 1t did not permit a general lien.
Paragraph 1 COHbAbtu therefor wwo sentences, the first of which makes
Cprovision for the OTT's right of retention over goods taken in charge by
a o those goods. The second sentence states

him for costs and qlalms rel
that "nothing in this Convention shall affect the validity under national law
of any contractual arrangements extending the 0TT's security in the goods’,
thereby seeking to uphold, inter zlis, provicions in the general conditions
vhich are not themsalves contrary to the

b paragraph 1, it may be guestioned
rent inciuded" do not suggest that
Articls S applies not only in respeect cf claims relating,to the safeckeeping

¥ the goods but also to the other services which masy be provided by the OIT
and for which he is responsi '

of 0TTs providing for a genersl 1i

applicable law, Finally, in conneot
whether the words "fees and warcho

51 jaragwaph 2 of the arvicle which. iike paragraph 2, 1s based on
8

fyticle 10 of the Unidroit draft Convention on the hotelkeeper’s contract,
mzkes provision for the opsrator’s being obiiged to release the goods if the
person entitled o them pro vides, or obtains from .ansther person, a suffi-

cient guarsntee for the suwm clal
+the goods s "\{_:_a.‘.:.

willing to do s0iag bo
inal angd sold, pending +he
1 3

ensure that

i
uda if a2 sum equivalent
11y accepbed bhird party or with an
ihe operations for which the QTT is

pols ble under the Convention are performed.




52, Paragraph 3 asserts
to his right of retention of the “to be
s0ld all or part of the goods retained HV him 82 as 1o obitain the amount
NeCesEary bo satisfy his claim® >ly notice,

g«
a nobtlon %o be interpretsd according to the appllcable law,

»3.  Uhis article lays down the basic liability regime to which the
OIT is subject under the preliminary drals Convention and it will readily
be sean that this regime closely follows that established by Article § of
the Hamburg Rules and Article 16 of the Geneva Convention, nemely that
referred to in basic principle (d4) of the Preamble to the Geneva Convention
where 1t is provided that “the liability of thg multimodal transport operator

under this Convention should be based on the priaciple of presumed fault or
neglect.” Although the Group d4id not find it possible for technical wréasons
to follow precisely the language of the 2 above-mentioned provisions of the
Hamburg Rules and the Genevs Conventio:
to the decision not to deal in prineiple with lisbility for delay, to lay

down the same lisbility system as that contained in those two Conventions and
it is for this reason that the comes bafore the last three Wﬁrdq of paragravh 1

e Y

has been inserted so ag to make it guite clear that the verb "aveid" refers not

-

only to the occurrence which caused th= loza or darage . but also the congs-

o

intention was however, subject

m
&
-
s
]
i_l

quences of fthalt ocourrence,

Sit, Broadiy sp%akingﬁ the choice of the Liability regime established by
Article 6 represents the preference of G g a vhole as no parbicipant

spoke in fovour of a system under which the customsr could be cslled upon. Lo
prove that the loss or damage had been caussd by the fault of the O0TT or nis
o gcovery . Although some doubts
vere expressed as a whether o reaime based on that of the Hamburz Rules and
founded on the presumed fault of the OTT, which was less severs than that
and rail, was appropriate. the choice of

servants and agents ag 8 pre-condition for re

Vlmposed uponhcarrlers D? 31T9 roa

the "Hamburg” and "Geneva’ solubtion was seen by the maﬂorlay of *the (roup,
as. well as of itat . ' o ted on the preliminary
draft, as heing chated 1 mamper of isideration -In the first place,

it was recall
report had ill
lity and a low level of financial : e
rules are based on statute. conditicns of trading or general conditions ,although
congortie have baen successful
If, therefore, 1t was hoped to over-

ehousemen, as Dr Hill's
ictions on legal liabi-

irrespective of whetler the

with the development of containerisa
in obtaining aisher levels of 1liabild

il

come the opposition of the profession be the imposibtion of liability in excess



of that to which it is accustomsd, then & realistic, uniform level of
lianility would have to be esteblished. Tt was this concern for laying

%

down o uniform Lisbility for OTTs, an innovation which would certainly be

favourad by .banks who are oppoged to gaps in lisbility regimes, which also
led the Group to _eje % the idea of increasing the OTT's lisbiliby fo the
level of that of the
exbended hig liability

t
livery to the ultimebe cons

arrisr in those cases Where uhd corrier has himself

ERY: 5
practicality caused it to Aismiss & similar suggestion that the 0TT's lia-
bility might somshow be related te the mods of transport with which the
terminal operations were connected. BSuch a solutlon might be workable,

although cowtrary to ths iaterests of uniformity, iT only one mode of
-

3l

K’

transport were invelived bub, if the terminal operaticns were to be sandwiched
hatwesn carrd effected hy different modes of transport, there would be nc
bjeetive eriterion for determining which lisbility regime should be appli-

cable,

25 After lengthy discussion, the Group decided, azg mentioned above

in paragraph 53, in principls not 1o make provision for the O¥T's liability
for leoss or damage resulbing from delay in handing over the goods. On the
one hand, some participants saw no reason whiy an o i ent 07T should not

in norsal circumstances be abls to hand over goods to the consignee on demand
and they added that there would usually be avidence, for example the issuing
of a receipt for the goods by the OIT 4o the carrier, which would indicate
whether the delay in Qdelivery to the consignee had been cansed during the
transport operations or by sn event ocourring whils the goods were in the
terminal. There &id not thavefors seem to be valid ?vaswp for 1dt'holﬁing

the OUT liable for damage fLad_uln? Trom delay ing over the goods.
O the othey hand however, a majority of members of the Groak, whose view
wad meorsover-sharad by a nuwber of Governments in bheir written obse -

ary draft with the OT“‘“

tiodE, were opposad to dealing in the preli

ot Qelay is
t tionary

gL

possible liabllity for delay

n the ground that

on
one egsentially tiled wp with b

@ &QV@M&HL_GL goods as opy
goodsy such as those deposited . in a bterminel. In reply o tﬁe ob Prvmtﬂor
that t ﬁ,leave lisbhility for ﬂcAH; to be determined in principle by national

3,

law would be o expose an 00T who might be reaponsible For lcss oy damage
2quenti al damage which would

(J

o

resulting from delay to large claims for consge

not be
that
who might, for ewsmple, 1

future Convention, it was pointed out
genﬂ“ﬂl conditi .1E'Of thm‘OBQ“atovs

‘r-‘
H'

mit their _i1311¢uy to tﬁe coat‘gf B ng the

soods. Failing this, they would be lisble under paragraph 2 of Article &, which
deals essentially with the case where the OTT claims that he intends to hand over

the goods and thab he will do so as scon as he has found them. Usually,
frilure o nroduce the goods could be ahiributed o the Fact that the 0UT
12 £
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28 -

longer has them and to avoid hig indefinitely claiming that the goods
are simply misplaced, the Croup decided to impose & bime-limit after which
the person antitled to the goods may Lrealt them as lost Although some

2

criticism was made of the
grarh 2 as being too long,
the corresponding provizio
any Justification in thS

on
20 days referred

56,
Article
cases where the

goods

Tive pefformance of the OTTF

pericd of
1e Group de

to in Article 1
In view of the decision

&, the provisions of that article
have been dameged or lost as s

ol dsys l&in Tovwn in Article &

i3]

t.f' i-‘

ided to reta
1as
taking over

in

of T4 4 not howev

=]

P
it on the model  of

the Hamburg h er
for

“

L
(e

period of

it

, Daragraph 3 of Convention.

aot to deal with Aelay as such in
are concerned cnly with those

the defeq-
it

result of

<h

ol

obligations under the preliminary drs

Convention. It was not the CGroup's intention, therefore. that he be
iiasble thereunder for loss causaed, for insbance, by his failure to hake
the goods in charge at the agzreed time in cases where the contract for
the zafekeeping of the goods has been concluded prior to their being
taken in charge, felt that such guestions could best be dealt

with in standard (see ahove, paragraph 20). Similarly, the

wording ¢f Articl that the 07T will not be liable thereunder
where the custome Tfers financial loss as & result, for example, of

the 07T's failing to clear out old invoices '

57. To the extent 4 closely foliows, where appro-
or“&tas the correspond the Hamburg Bules and the Geneva
Convention, its provi call for any detailed comment, except
for one poinh, relating to the use of the words Tagervants and agents’.

A number of participants in the Study Group expressed dissatisfaction

with this term, in view of the diffsrences ia interprebation to which

the concept of an fagent” le open. The suggestion wag therefore made that
some Form of words such as thoge to be found in article 3 of the CMR, which
speaks of thes merscns of whose services the carrier mskes use in the perfor-
mance of his obligstions, ﬁiﬁht be grefers%lp. timately, howsver, 1% was
decided to retain the term used in the Hamburg e and‘the Genevsa (onven-
tion ag it represented the most P the will of Svates,
aslthough here again it was : outd e reverted Lo at

a later stags of the elabor draft Conventicn when

a final decision might be taken as form of wording to de
émployeds it being understood that what the Group had in mind wers the classes
of persons referred to in Article 2 of the CMR. '
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on an amelgam of those of Article 6 of the Hamburs Bules and of Articls
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8. The proviasions of this arbicle are to a larze extent ba

18
of the Jeneva Conventicn. The princival differsnces bebween Arbticles 7 of

the. preliminary draft and ticles lie in the abgence
ot any p?O”lSlOﬁ relating cision in respect of Ary-

members. of the  Study - Group
was opﬁosed to tha apgllcqtlou to th g of the alternative

“between the package limitation and tha liﬂitaﬁi@ﬁ by kllogrammej an impor-—
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tant vpracticsl difficulty as regards the Tormer being thab moods wight arrive

in a terminal in the form of =
then be broken up and sent _on by < E“Ar modes of transport to snother deshbi-

o,

nation. Furthermore, 1t was considercd vnnecessary in cormection with the

activities of terminal operators to draw the distinction to be found in
Artiele 13, paregraph 3 of the Geneva “mn?evtlon between lafernational
transport which does, and that. which oF inciude cwrwlﬂge of goods
by ses or by inland waterway Tor the purpose of esbablishing dlfferent li-

mitation figurss in the two situations.

na, It will he taken as the limitation
figure in parsgraph
gramme of the gross

of. vhe . Genevs Conventi

T5 units of account per kilo-
on Article 18, paragraph 1
2.50 units of account which

was retained in Article 6, sraph 1. of the Bamburg Aules as.-in this
respect it was conszid T ble to follow the most recent. expression
of the will of the internatisnal comounity. Finslly, with regard to the
amount of the limitation, the Group congi!er =6 1% afvisable to reserve for
a Tuture stage of the elaboration of the fubure Convention the gus
vhether = limit of 1isbility per svent shoulﬁ be introduced to
casss of excessive dsmage, caused for examplie by fire or explosion,
a gimple limitation by kilogramme mighd s%ill result ina limitaticon figur&
that it would not be pogzible Lo insure.

50, While,pﬁvqgraph 2 of Article ¥ callﬁ-for no eomment, 1. should be

mentlonad that sowme hesi Jatlons were axpressed in connection with the inelu-

gion of a provisgion in paragraph 3 .similar icle 6, paragravh & of the
Hamburg Bules, under which the OTF at, inerdase the izmits of

1lability provided for in paragrsnh 1.of It was, in parbticulsr,
argued that by making provisicn

ATET 3
"

pensation payvable by the OT0,.

he limit on com~

.
[H}
" might prove less atbrac—

tive_to the operstors in ques exposed to pregsure by

.
t o1t was in prineiple undesirable to stimu-
| .

c+
[

[o e B
=

large shipping companies, and t

late competition between them on the basis of the most

after carriag L,—ESpOCl“ElV by ses, and



apounts on offer r
Indeed, it was suggs

dor nby
e other hand

paragrapk 1. Svmpsthy was expressed with this view but cn th
: stional Instru-

1t was recalled that 4 g CMR among
mente dealing with the carriage of goods that a prchibitiou was put upon
sltering the limitation Tigure established by the Convention and thab even

there ingenious insura
of the Convention. In addition, the fact that the limitation figures con~
“tained in Article T were to be found in an internabionsl Jonvention, which

-

would hopefully be hacked up by standard conditions to be prepared by the

interested professional organisations, would strengthen the bargaining po-
<

siticn of terminal operstors, 2ithcugh of course-the labtber would not be
entirely protected against pressure being exerted on thenm to raise their
iimitation figures by shrong shipping lines. It has also been pointed out
in this connecticn that somes States might have difficulty in accepting a

Convention which did not make allowance for an increase 1o the limitztion

amocunts

Articte §
-~ . . . . . ., . . . B -
&1, Thiz provision, desling with the applicabiiity of the defences
and limits of liability provided under thé Convention to non-contractual
claims, Tollows closely Article 7 of the Famburg Fules, subject only to

minor drafting changes.

62, This provision is almost entirely modelled on Article 8 of the
Hawmburg FPules and on Artl b r

ie tha Geneva Convention, As
paragraph 1, it differs from those menti

.

=S
oned sbove in that it contains no
reference to liability for delay. Originelly the text contained a
amendm&ﬂt 4o the Hamburg and Geneva texts. namely the addition of the word
"personal” befors “act or oumissicn” which Eprang from the desire of many

members 6HF the Gro‘* to the limitation as Tunbr

[~
In the first place this addition was advocated on the ground that as a
‘general ruls lnsurance I i i
calculation of realisti
a limitation would be &
sccept the provisions o

that the presence of the

nce schemes were somebimes usged o get round the letber



what was implicit in the corresponding provisions of the Hamburg Rules
and the Geneva Convention. It would moreover, it was argued, halt the
tendency of courts in some counlriss vhenever pogsible to break the limits
applicable under internatiomnal Counventions., In the view of some members

of the Group there would be no purpose in insreoducing any limitation System
if the 07T could be held liable in full for the wilful misconduct of his
servants or agents, ss o
goods in the udf&k&?l.

instance be the case vwhere they stole

&3, Other members of the Oroup however considared that the addition

of the word “parsonal® v about o change in the system as concelved

by the Hanmburg Rules a2od by the Gensvs Gcﬂventiona It was not in their view

by chance that it had not been included in Article 8, paragraph 1 of the

Hagburg Mules- oy in Article 21, -paragraph -1 of the feneve Convention where
the intention had precigely been to lay down breakable limit On the other

gt

hand, these members of the froup considered thabt the case of uheft of goonds
by & servapt would not result din the bhreaking of
because the servant yould not be regarded as acting within the scope of his

1

i

the limitation, either

s

-

situetlon, or becsuse the court would only hold the
OTT liable 1if the Fault had been committed by a sufficiently senior executive
such as the wanaging dirzctor or possibly a membsr of the board of directors
or 1 there wers gross negligence in the organisstion of the terminal.

employment in such

u )

6k, In these circumstances the Study Group decided by way of compro-

mise to 1n51udg the word "personal” in square brackets so as to permit full
debate on the matter during the neyt stage of the work, but in view of the

strong objiections to its press by some members of the restricted

group of members of the Governing Council 1t was deleted.

£5. Finally, it should be noted that the same objections +o the
word "agent” were made in this connechtion as had been levelled against
- L " . - .
its use in Article % (ses above, pa g

66, The provisions of this asrticle, concerning the giving of nobiece
of losgs or damage, are based on thoge of Article 19 of the Hamburg Bules
and Article 24 of the Genevs Comrention. The text has however been somewhst

‘simplified to take account om the one hand of the-differences between carriage
and safek eeping and on the other of the fact that the preliminary draft Con-

2

vention is not concerned with 1iabiliby for delay as such.



oo - - | o
o7, Paragraph 1 of Article 10 follows very closely the language

of the corresponding provisions of the Hamburg Rules and of the Cenev
Convention although it should be noted thet the wording of the French text
‘hag been gltered with £ view to obtaining grester clariuyc it wag however
decided to retain in parsgraph 2 the period of 1% consecubtive days, whlch
had been taken over from Article 15 of ths wburg Rules, 35 opposed o
that of six days, as in Avticle 24, paragrapgh 2 of the Gereva Convention,
for the reason that & X the
multimodal teansport operator as he might himeslf have o pass on nobice

o
]

shorter six sy neriod was neosssary thers
to his sub-combractors.

68. Lengthy consideration was given te the introduction of a pro-
vizion similar to Article 19, parasraph 8 of the Hamburg Rules and
“Article 2k, paragraph 8 of the Geneva Convention indicatbin ng the persons
¥ be given.

to whom, for the purpose of the article, notice may v 1 il
Particular difficultiles were however experienced in this connection in
he 2 ha a

determining who would be those persons. ﬂoaid notice to hﬁgn+ormun ar
a docker, for exampie, be sufficient ? e Group considered that 1f the
word "person’ were to be resd as s W*erson suthorised to receive sush notice

then the provision would be acceptable and indeed paragraph § of Article 19
of the Hamburg Rules gave some guiduuce on the matter by speaking. of "a

1

officer in charge of the ship”

person ... including the master or the
iven this formulation was not, howsver, fully satisfactory as the nuwber of
persons wight be increased cousiderably by ﬂw.apnlvcctmon of the eiusdem
generig rule. In these cirveumstances, the Group decided to include no

such provision and to leave the matter to Ye determined by nstional law.

9. In view of the fact that a majo 1Ej of thes nembers o” the Group
saw theilr btask as the prepersiion only the

operations of OTTs, and given that some nad zlgo insiszed on its semi-
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mandatory character, it was not desmed approgriate at this stage to include
provisions dealing with such procedural stiong as jurisdiction, enfor-
cement of judgments and srbitrstlon wh;cg ere customarily found in inber—
natirmal transport Conventions. The fJroup alsc considered the introduction
of a provision which would indicats those persons. other than those contrac-
tually bound to the 0T, who might institute proceedings aﬂ&lnst him under
the future Convention. It was recognised that this was an important and
complex question but it was thought preferaeble to follow the precedents
established by the transport law Conventions, especizlly the Hamburg Rules
and the Geneva Conve tio i, and not to deal specifically with the matter in

ka]

he preliminary draft Convention.

cr
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g2 eclrcumstances bhe dx

with limitation of asctiong buzed

; proevisions ¢
the hdmbu rg Bules and Ariicle 25 $
¢ _ ‘ L

CG".‘{"’

from the article of any
the kind
would

loﬁging of &
limitation often givesr

that the soluiion, whic
(ﬂmvwﬁ,Lozuj had not been taken over in the Hamburg Bulses.

plaim automatically interru
of - compuhal
n confined

flcultieﬁ

@

g ¢!
cluded ipn the article. Ancther member pointad oub that 1t was the wording
T n

Conveanbion and the difficulties surroundil
N

fence” which had given rise
pretation aud, i
shood, he proposed 1l a provi A
relating o the and SUSPensic: he Limibation period be left
‘{r be regulastad by nabional law. the Group
' prejudice of

-14

ation. of

decided to adoph the formud
of the drafting
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T3. This article, concerned as it is with cartain controctusl shi-
- pulations, is inspired by Article 23, paragraphs 1 and 2 of the Hamburg
Rules and, more parblcularly as regards the French tewt, by Article 28,
paragraphs 1 and 2 of the Geneva Convention. Faragraph 1 cstablisheg the
“general rule that the parties'may not derogate from the DrO"lsi ng of the
i

v
been subjectad to the same oribi

A
o
o
7]

Convention. Paragraph b e
Article 7, paragreph 3 in that it permits dﬁ?o rabion onlv in thﬂ sense hhai
the OTT's vegponsabilitiss und s
however bz borne in mind that although fzticle 12, Da.
Article 7, parsgravzh 3 in thst the latier vrovision already con mnlaﬁes
the possibility of the OTT7s incéres asing the limitation figures laid down by

the preliminary draft, Articlo 12, paragraph 2 goes further and wouldg for
exsmple, permit the OUT to = Q“t 2 more onerous liability re?ima or to.

~ 8
extend fhe time during vhich notice of logs or damage might be given under

saragraphs 1 or 2 of Article 70,

Th. Finally in coannection with Article 12, it was not considered
necessary te intrcoduce a provision alang the lines of Arti
graph 3 of the Hawmburg Rules and Wrnic
Convention under which the OTT would be obliged to meke a stabement that

the safekeeping of the goods is subject to the pfo!iBiOﬁﬁ of the Conventlon.

g cle 23, para-
ie 28, paragraph 2 of the Geneva

Apticie 13

75.  As menticned in the general considerations {parzgraph 18 above)
the text of this article foilows the model provision for a universal unit
of account approved by UNCITRAL

sl

T6. Thie article resolves in fevour of internabtional Conventions

‘relating to the internst: ional cerr 11gL of goods any conflict which might

Carise betwéen tha nvori iﬁﬁs of such Conventions :egaréing ”1?ht8 and duties
]

P the future instrument governing

i

rising thersunder and the provisions
the liability of {TTs.
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Articia 15

T7. This article reproduces a provision inoresa
in internaticnal Conventions dealing with private law matt
within the United Wations, and corresponds to Artiecle T of
inited fGations Convention on conﬁracts for the 1nwerﬂational sale of

2004ds
Article ¥
T8. Ag glresdy mentioned above In paragraph 19 of this repori,
the introduction of this previsicn, which is of course closely related 1
i i L nmodel, constitutes

Articles T and 13 and which Tollows the new JHCITRA ;
the one excepiion to the decizicon of the Governing Council of Unidroit

Jonvention.

o
o
not 4o inclade any Tinal provisions in the text of the prelininary draft
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