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'INTRODUCTION

The Droblems with the consequences 'of essentially changed
clrcumstances has .for many years played a certain role in the‘law of -
contracts of dlfferent countrles have been applied for their solutlon.
‘Currently . thls pnenomenon is palnlng increasing importance; espec;ally
for 1nternatlonal commerc1al contracts. The rationale is extensive,
First -they relate to the nature of the contracts and second to the
features of political, economic and social development on the 1nterna-
tional level whlch is characterzstlc of our time. : e E

Concernlng the flrst rroup of reasons we mention

- the time horlzon of contracts has prolonged (contracts on jOlﬂt
ventures succe851ve dellverles, management)

- the subject matter of contracts has’ become more complex (turn key
contracts, contracts product in hand)

- for'the achieyement‘of certain economic aims often a whole network:
of contracts'becomee‘necessary; This relates in the first line to
the cortractor who is often compelled to create & consortium but.
sometimes also to the employer ' (mining and similar contracts). .

~ the 1mportance of the fulfilment of" certdln contrdcts is grow1ng,_3
not only forthe contractor and employer but also tor their respeC*
.;.tlve countrles. =

In relatlon to the second group of reasons it is guite obv1ous
that rapid inflatlon, drastlcally 1ncre331ng interest rates, abrupt changes
‘1n and demand:of technology are’ examples of events 1nfluenc1ng certain.,
existing. contracts,“not to mentlon polltlcal and even natural evants.;HT;
The characterlstlcs of- modern 1nternatlonal ec0nom1c contracts make them
espec1ally sen31t1ve o&change in clrcumstances.

Of course, the above mentioned pecullarltles relate to a rather
few but very 1mportant contracts. This makes it worth while to develop '
apec1al rcgulatlons ooverlng this problem. In drafting and dlscu331ng
this problem only thcse few but important contrdcts have been taken 1nto
con51deratlon, esPec1ally long term contracts w1th a complex sub]ect .
matter of extreme value. '



It is true that the cause which requires modifications. .of the
contract or even its avoidance may go back to the process of formation
oF the contract. . This does not only relate to the classic problems of
validity of’contracts (mlstake arror, fraud, taweat) but also to unequal

bargaining- power and- uncon501onqb111ty to which’ atteltlon has started to _
(See Proposed Rulés on “the (Substdntlve) Vall- B

T

focus only more reCently:
dity -of . Inturnatlonal Contlacts (eXCLUang Lllegdllty) prepared by U

Drobnig and __o. ._Lc_.ndo; GNIDROII 1980 C‘tudy L - Doc. 173 P 19 u: seq )

‘ Proelems of the latter kind have’ reacned al specmal 1mportance
in connectlon with' comtracts: ‘made: between dOVQlODlDW countries’ and trans—ir
n&mmmlcmpmmhpm;MlaenmnmRWMme+m;mwdﬂmmgcmmUycmﬂd
not but accept an sunequal bargain.” (See 0. Lando Renegotiation and Rev181on
of Internatlonal Contracts German Yearbook. of. International: Law, vol. 23,
Berlin (W) 1981, ! 38 et seq ) i These situations as well as. some; of the legal
consequences used in hardshlp dases are discussed more and more frequently, as
revision or adapt tlon of the contract. Nevertheless; this paper is focussed
on contracts where: here 15 no alspute as ‘to.the process of their formation.
What matters here is how to GVercome 1nflueHCes on existing contracts, chan—
ngU the 1n1t1al 81tuatlon that mMeAns - the situation at the time.of the o
| _erﬂnaiter called. 1nterfcrences ~The main inter-

COHtTaCt 1ntentloﬁal.gape aﬁd 1mped1ments to centract.

: .- . The breach_of contﬂact cases are characterized.by the fact that
the nonFulfllme: : ontract 'i5 attributable,to .one.party.. The cri-
terlon for this . .attribution . 15 rather diverse. Objective respongsability,
with the po€°lblll; 'of exemptlon (especially in cases of force najeure)
apd fault are. us'd e

on thls but alao
in Dther word

¥

a risic of Wthh he'nornally Wwould be exempted " on the other hand a’ party,?
may reduee its rlsksuby e cludlng such events. fOr which hé would normally'

mlnan a perlod fatﬁer tha.:"n exact date for the fulfllment of the obllwf
gatlonj an dn'ontldn‘ls conceded to the debtor to choose the ‘moder 1nwhlch
to Fulfill his oblluatlon (e.o ‘the quallty standard | with the. corresponding
modifications for the price). By thesc methods the debtor may be put into

the position to solve some, problems he may be confronted with in the process
of performance w1thout becomlng liable for breach of contract. (CE, D. Maskow
E. Rudolph, Die Anpassung von Aussenwirtschaftsvertrdgen 1uu1Vetragsstorungen
als Aufpabe der VertragsgeetaltunLw Recht in der Aussenwirtschaft, Supplement
to Soz1allstlsche Aussenw1rtschafi 7/1972, p. 17 et seq.)




. If a breach of contract occurs the creditor may rely on
traditional renedles. dn partlcular specific performance (at least in.
most civil law countrles)3 claims on compensation (damages, penalties,
liquidated damages) and termination of the contract.

. In cases of clear breaoh of-contract sometimes renegotlatlon
with the alm of adaptatlon of the contract is agreed upon as. a consequen~_
,ce,‘most often Wlthout remov1ng the tradltlonal rcmedles. Where e, g -The
employer in a plant contract fails to render the . necessary a351stance as
agreed upon’ in the respectlve contract this may result more or lessiin-

the tradltlonal consequences of breach of contract, Furthermore the con-
tractor’ is exonerated as far. as the orderly fulfillment of his obllgatlons
‘is 1mpeded by such acts of the other party. . ln certain cases the contractor
is requ1red to fulfill by himself the obligations of the other party ‘in
order to contlnue the performance of the contract, _Finally renegotiation
may be foreseen in the contract, since in many cases the exoneration only
of the contractor would not meet his interests. = Ohstacles caused by ‘the
employer often do not only effect such obllgatlons of the contractor which
are dlrectly affected but may have consequences for further parts of “the
contract., E g If the contractor is compelled to defer his assembly- ‘work
because’ tha employer has not 'yet completed the foundation work, : This may
'also'affect the prlce 81nce the costs have 1ncreased in the meantlme.;ﬁ

‘the-caseEor

of contract
‘pon51ble To
“Nevertheles
-1dent1fled j_"
apartles do not know all relevant dotalls for drartlng necessary stlpula-
tione), because of lack of time or even of agreement (in. due time, before

. .the preparatlons for the pcrformance of the contrat have to.be started)

They may relate elther to 1nd1v1dual condltlons (programm for. the perfor-
mance test of'a’ plant) or to more comprehens1ve parts of the contract«;t

(regulatlon of the assembly of a plant). Occa31onally complete contracts
may. be. necesaary to fill the gaps.  In these cases the original contract
.assumes a precontractual character; o L o

cnpy o

: E 4 Most 1ntentlonal gaps requ1re a supplement to tne contract
'v.but not a change_or adaptatlon of it, It is clear from the beglnnlng
which items- are concerned .and the fact that completlon has to” take place

N

-ig agreed upon'by the partles.‘ It is therefore possible’ for the partles



to determine thé criteria ior the coupletzon, since Fhej know exactly
which items havc to be made more prcc1se but this option is net often

F

used,

In splte of these epec1nl feetures of intenticnal paps the
procedure for completlon of contracts can be fermed similar or cven s
“identical to, that whlch Suould apply to “hardship cases.  This may have
consequences for: the document on the Progressive COdlflCotlon ag & whole.
In the 197¢ oraft of chapter L (UNIDR”Il 1978, Study L - Doc. 15).the.com-
. ‘been dealt with in articles 3 and & paragraphs 1

pletion of contracts nad
and 2. This solutlon doe fnot seem to be fully adequate and some. of the.

prov181ons prooosod bclow shsuld be checked with a VLew to applylng them
as well to completlon cases. ﬂj_' : :

" The 1rped1ments to contract, as the la t klnd of 1ntcrferences

tc be dealt with ‘here are not atirloutable to one party iike the intentio-
nal gaps, but unllke them they occur after the.*brmutlon I the contract,

‘The 1mped1ments to ‘contraet takcn inte consldcratlon in contractual prac- "
tlce are maulfo]d and here orly some 1mportunt categorles can he, .identified.
"One of these categorles 1s forned b mpedlments maklng Wholly or partlally
~impossible the fu¢rllment oF the contrect e;ther temporarlly or Dermanently
In contractual’ practlce such 1mped1ments are covered frequcntly by the force
majeure clauses. . The main purpose of these clauses was and still seems to
be exemption it cases of breach of- contract Thls sometime means, that.-there
is no breach of ccntract 1n caeo of force majeure, But at least certain con-
sequences of breach of contract are excluded in case of fgrcc majeure, - More
recently forece majeur ?clauses besldcs the fulfilmrnt of thls function:foresee
upec1ai legal consequences almed et overcomlng the consequences of force ma-
jeure: “on'the contrdct 11ter alld by adautatlon QL the contract (Cf Ph, Kahn,
Forice ‘majeure et cont" s31nternatlonaux de ‘longué ‘durée, Clunet 3/1975 '

p. 487 et seq, )i% Thl s the main reasen to deal with force majeure in thls
connection, Althouchtthe precondltlons differe from that in hardship- clauses
in respect to’ the*procedure for. the olutlon ‘of ‘the problems .and certain fﬂ
future consequenca! "fbe smmller if not 1dent1cul Thls may heve con-~
.sequences’ for othe“bar% 'f”the work on thc Progre881VL Cadlflcatlon.ﬁ,ln
particular for’ the chapter on uon performance but that shall not he elabo-
rated cn-hepe.! It is true, that not all force machrL ciauses contaln the
aspect of adaptatlon. n : '

A furthrr'categoxy are 1mped1mcnts, though not maklng lmp0881ble
the performance of the obligations affedted; make them much more burdensome

so that the equlllbrum of the contract,; as determined initially, is drastically
disturbed or- makcs the performance ‘iseless for one partj (the demand for .
products of & plant to be erected ‘has dlsappearmd, 81nce substitute product°
are now available) . ’The flrst ca @ tvplcallj will oceur wit h the .debtor :of
the non~money- performancc the sécond one with the debtor of the moneymperfOr—
mance, '




Insofar as a distinction can be made between cases, where the
concrete kind of impediment can be envisaged and therefore. the conseguen-
ces as well, and cescs ‘where either the impediments are not foreseeable
or their effects ow thc contractual obllgatlons of the parties..

In"brder to: deal ‘with impediments of the former kind, clauses
can be used Whlch allow an automatic adaptation of the contract to such
changes, llke varlouu clauses whlch maintain. the value of the prlce “but
in a certain’ sense also the "government take clause" and the "fipst refusal
clause', as mentioned by Oppetit (L‘adaptatlon des contrats internationaux
aux changemen,s.&e c1rccnstances: la claasc de "hardship” (Clunet 4/1974,
De 7965 sée also N.‘fontalne La clause de 1'offre concurrente du client
le plus favorlse et la clause de premier refus dans les contrats 1nterna—'
,tlonaux, D. P C I 4/1978, p. 185 et seq.). :

These'clauses are applicable to cases where a hardship, as to be
described bhelow, has:not yet occurred as well as to hardship cases.

Impedlments of the latter kind can only be covered by the so
called 'nardshlp” clauses whlcn are also applicable to lmpedlments of the
former klnd presupp081ng that they have reached thc QUQllty of a real

hardshlp

.I”

Hav1ng determlned the p081t10n of haréship ip Thc system and
the means to overcome 1nterference occurring in the course of the perfor-
mance - OL. an 1nternatlonal commercial contract the general feature of a
p0551ble regulatlon of hardshlp shall be analysed

Flrut e:termlnologlcal remark The task of thls paper as setl
out in UNIDROIT.lQSl P C. MlSC. 3 is to propose rules on adapeatlon.w;g
As’ e?plelned abos adaptatlon may be required in dlfferent cases, - This,
paper 1s conflrmed to adaptatlon in hardshlp cases, though ltS results'g
may be also” useful 1n other adaptatlon cases. The denomination for. such
rules can of course be chosen 1n characterlslng either certain important
aspects Qf tHe 'resupposltlons (accordlng to the rcspectlve legal concept
as e.g. hardshlp, 1mprev1S1on, Veranderung der Umstande) or of .the legal
consequences,:ss adeptatlon._ The first ch01ce seems to be preferable: '
sinée the presuppos1tlons are of an individual nature while the consequences
“‘are of a ‘more é'neral nature as Jjust explained. Furthermore the term .
adentetlon does not: even:exhaust all pos51ble consequences of hardshlp._




A hardshlm rbgulatlon nmust comprise the following elements:

- The deflnltlon of hardshlp

- The Procedure to establlsh wheiher hurdshlp has cceurred, and,  in’ the -
affirmative, whlch consequences shall apply, including the determina- -
~tion of thercompetentvinStaﬁC&smto take necessary-decisions.

~ The- reoarcu55lons of af lalm bdaéd on hdrdshlp on the contraci9 as
"iong as the decl lon on the lugal conseguences 1s pendlng.

In ordev to enuurm the practlcablllty of hardshlp regulatlon
" it should reflect the typlcal step by step behav1our of the partles, 1n
other words’ develop ‘a’kind of algor':Lthm to solve hardship. casus.: Some
—fSPEClal problems’ like the” conseﬂuence of ¢ v01danco or termlnatlon may
be dealt with separately. . Theéy do not necessarily arise in every’ Hardship
case and pventually can also be 01ncludgd 1nto more )eneral norms, e.g.
on 3v01dance op termlnatlon 1n ceneral '
§ '!._; 1’ k . L

The general approach to the drafting of propcsals for the
Frogressive Codlflcatlon has been described by Bonall according to
UNIDROIF 1981 P . Misel S“as to "be based on current trade practice
as reflected in- 1nternatlonal conventions or . in instruments of gurely
private character such as general conditions or standard forms of con-
tract, rather than on the prln01plgs tradltlunal?y adoptud by the various
natlonal laws "(p.

" This approach is of Spe01al 1mportance in respect of hardshlp
- In the legal “egulatlon én'the national’ and international level most
problems of breach of contract are rather well elaborated Quite the
opposite in’ the case” 1n’re 'ect 5 “the’ nroblems of 1nternatlonal gaps
and of 1mped1menta _ countrles have regulatlons or estqbllohed couft
practlces coverlng elements of these problems (see M, Fontaine, “Les_,_;
clauses de hardshlp Ame“agement convcntlonnpl de 1'imprévision dans les
contracts” long terme' D. P.C.T. 2/1Q7b P. von Ommesiaghe,‘“Les clquses
de force’ majeure: cw'd’lmprev1°10n (hﬁrdshlp) dans les contrats 1nterna—
':tlonaux" Revue de’ Dr01f-1nternatlonal ct de Droit comuare 1/1980 D.H7 ‘=
et seq., in’ partlcular‘pg i3 et’ seq.; 0. Lando3 "?enegotlatlon and
Revision of ! Internatlonal Contracts?‘ German xearbook of Internatlonal
Law, vol 23, Berlln (W) 1981 p. 37 et seq., in pdrtlcular p. 48 et seq.;
beoldes these” regulatlons and the ccse 1law anaiyzed in these artlcles ses
50 paragraph 295" of the  Intérnational Commer01al Coutracts Act (GIW)'
Of the GDR and Art. 107 of the.Algerian Civil Law Code). International
conventicns are rather reluctant to deal with the problem of hardship.
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This is espeéially true for the Convention on the International Sale of
Goods, The same can be said of the model contracts and giuides of the

ECE, and even the FIDEC-conditions are confiped to certain aspects of
hardship, and sc are the UNIDO draft model contracts on fertilizer plants,
Only ICC has drafted a "Suggested hardship clause". '

_ Apart from these few official documents on a uOVernmental or
a non-governmental basis the dollow:né propesals are based on the analysis
of the reported contractual practice (see in particular M. Fontaine, op.cit.
p. 7 et seq., UNCITRAL, document A/CN.9/WG. V/WP,4/Add. 5, p. 19 et seg.)




PROGRESSIVE CODTFTCATION OF INIERNATLONAL !

CHAPTER 3

° PERFORMANCE

Section ¥ {(last section):. HARDSHIP

Article a: Hardship as a Presupposition to Claim Renegotiation

(L) Where circumstances existing at the time, when the contract was
formed have changed beyond the control of the party concerned and beyond
the risks taken by him, with the result that the attaimment of the aims
recoghizably persued with the contract by this party has been substantially
injured (variant: has become impossible) in a manner which He could have
neither foreseen nor avoided (hardship) and where this changement has
occurred before the performance has bheen rendered, this party (the disadvan-
taged party) is entitled to claim renegotiation from the cther party (the
non disadvantaged party), inasfar as the contract does not foresee any
other remedy for this situation.

(2) Where the disadvéntaged party conly exercises his right to claim
renegotiation after a reasonable period after the date where the presup—
positions for its exercise have occurred the other party is entitled to
claim compensation for: the damages caused by the delayed exercise of the
right to claim renegotiation. '

(3) The right to claim renegotiation expires if, after the presuppo-
gitions for its exercise have occurred the non disadvantaged party has
prescribed to the dlsadvaﬁtaged party & reasonable period for the exercise
of his right to renegotlatlon and he do;s not ciaim renegetiation within

this peried,

Article b: Contents and Procedure of Renegotiation

(1} Apart the,caées of subarticle 2 the parties have to renegotiate
with the aim to adapt the contract to the hardship.
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(2) Where (Variant: it is impossible for) the disadvantaged party
is substantlally 1njured to attaln the aim pursued by him with the con-
tract even w1th an ndaptqtlon of the confract he is entitled to claim ™
PQHLgotlathH wlth the.aim of a full or partial aveidance of the con~' '
tract, Where it cannot reasonably he expected that the non disadvantaged
party will agree upon the adaptation of the contract he is entitled to
claim avoidance of the contract in the course ‘of renegotiation, inasfar
“as the other‘party,1n51sts on such an adaptation. -

(3). Where adéptaticﬁ is sought .commercial custom at the time of . -- .
renogotlatlon has ‘to be taken into consideration as well as all circumstan=-
ces of the contract 1nclud1ng the aims pursued by each party to the con-
tract and good falth e

RETII TR AT, . LN

() Where‘avoidancc 1s sought in considering the pr1n01ples of art1~
cle d) beth partles thave to strive for an avoidance of the contrdct whlch
is connected w1th as llttle loss as possible for both

Variant 1

(%) Where renegotlatlon does not succeed w1th1n (2- 3) months after
- the dlsadvantaged party has exercised its rlbht to renncotlatlon or av01—
- dance: and ‘where- thc part1 have not agreed upon a prolongation of thls
period either: party is entitled to claim fbr adaptatlon oy avoidance of
the contract, as the case may be with thé organ competent for the decision
of lltlgatzon ar151ng‘out of the contract.,

Variant 2
: lee varladt 4, but insert after ... entitled to claim',,,"
"a recommeddatlon“ f.: . o ,.

Variant 3
Continue after .., either party is entitled” 'to ‘terminatée the
contract’™, '

This has to be Ednsidered in Art. d) as indicated.

Article c: Contract during penegotiaticn

(1) ¥Where the disadvantaged party is the obligee of the non-money
performance he is entltled to claim from the other party the suspengion
of performance from the date of the exercise of his right to renegotiafion
up tc the decision upen the hardship and its coensequences inasfar as that
may save expenses under the aspect of the consequences of hardship intended

by the disadvantaged party.
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(2) Where the disadvantaged party is obligor of the non-money per-
formance he is entitled to 'suspend his performance from the date of the'
exercise of his right tgﬁrenégotiﬁtion up to the ‘decision upon the hard-
ship and its conseqiencés ‘inasfer as this is possible without detrimental
aeffects for the verfbrmances nlveady rendered
_ (3) Inasfar asﬁthe'disadvantlv ad party does not attain the aims pur*
sued with the errc1se of his pright to renegetiation he is responsible
for the damages caused by his claim to suspend the contract according
to sub Art. 1 or'byfhis*Suséensioh'of the contract according to sub Art, 2,

Article d:_Settlement'of Avoidance (variant: or Termination) because of Hardshig

(1) Where é.éontract'is avoided according to Art. b (2) (variant:; or
terninated according to Avt., b (5)) only the nen disadvantaged party is
entitled to claim-cbmpensation of his expenses in respect of his. non-money
performances not yet rendered inasfar as he cannct use these performances
otherwise, In respect of the non-money performances already rendeved the
non disadvantaged party.is entitled to claim payment according to the con-
ditions of the contract and the dlsadvantaged party to claim payment inasfar
as the other ?arty is 1n a p081t10n te use these:performances, and restitu-
tion of the non-money perfcrmunces at his expenses inasfar as the other
party ig not in a pOSlthH to ,use; them '

(2) Money pald but not used For thu payment of performances according
to sub Art. (1) and @lso not set off has to be restored. .

.(3) Sub Arts:(l):and (2) apply in a COPP&SDOHdlnf mammer for partlal
avoidance {(variant: and termination)

Remark: Termination has to be taken into consideration, if at b
variant 3 is chosen. : ’
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EXPLANATTON -
Artlcle a;itighfﬂrtﬁg,

This article tries to define Jhardship in determlnlng the presuph
positions for renegot1at¢ons 8s the primary legal consequence of hardship
leading ‘in. ltS turn to dlffereut reaults. It also deals with the‘Pe@lOd
for hardshlp clalms. ‘ ' o

Para. 1.

Thio'Para ”aph describes Tthe most 1mportant feature of hardship
that means, the relevant alteration of c1rcum°tanccs These types of .
circumstances are not specified, though some ‘clauses try to 1dentlfy
them., The ICC sugpested Hardship Clause refers to econonlc, polltlcal
(including modlflcatlons of leq1slatlon or adw1n10tratlve matters) or.
technlcal 01rcumstances. Co ' .

The relevant circumstances are characterized prunarlly by thelr
effects. The effect must be that t the aim which at lcagt one party 1nten—
ded to achlevt through the cofitract can no longer be attalned The party
which'is 1mpeded in achieving his purpcse’ is called the dlsadvantaged
rarty. The othcr party is called the non dlsadvantagcd party. Where both
parties are affected by the altcratlon of c1rcumstances both parties” are
the dlSJdvantaged party and can rely on the respectlve rights, The propo—
sal takes as a starting point that each party has pursued their own inte-
rests or alms bv entering into the contract and thereforc does not refer
to the ouroo°e of the” contract as a whole, since this would requlre esta-
blishing a common purpose of the partles the proof of which may be dlff1~
cult. Repularly the aim of the obligon of the non money perfbrmance is
to makeé profit and the aim of the obligor of the money performance is to
get a performance which lS beneficial to him. The latter is true for both
narties wbere they exchange non money ptrfornances.

In. analystng the typlcal cases it is evident that the attalnment
‘of the aim of the obligor of the non money ptrfOrmance can mainly be distur—
bed by an increase in hig costs (1nf1atlon} so that it bccomes 1mp0551ble '
to make a profit ip fUlfilllng “the contract, on the contrar 5, he w1ll incur
lossez - That means’ that the orlglnaL economic BQUIlleUN of the contract is
heavily dlsturbec.~ fhe same result occur, where the contractﬁcurrency is
devaldated, R SO : : R

The attalnment of the aim of the obllgor of the money’ perfor—
mence i.e, the obligee of the non money performance, can be empeded primarily
by events maklng “the non money performance useless to him (the factory where
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the machines bought shall be installed is destructed by an carthquake,
the supply of certain raw materials becomes superfluous zince indigencus
sources have been discovered). The definition covers both cases. Under
some anecta tho Drooosal hac to deal with them separately (=ee below).

Usﬂallj’thesé_general aims of each patty are recognisable to
the other party. However, in order to avoid that quite unique aims '
besome surprisingly relevant, the respective test has been added (aims
recognisably pursued}.

Alterations with minor conseguences shall not be taken into
consideration. Though the nature and importance of the events as such.
is not velevant their copsequences for the contracts must be decisive.
That means alterations which lead tc a certain reduction of the profit
expected or even to a certain loss zre irrelevant. The consequences
must be serious '=.p. the performance must be e substantial burden or
useless as the case may be for either party. The importance of the
alterations for the contract is described in an abstract manner in order
to cover all relevant cases. Two variants ave offered (the attainment
of the aims nas been substantially injured or has beceme impossible),

the latter one being mire rigid than the former one, It has to be kept
in mind that the, 1m39851b111ty to attain the aim nursued with the.con-
tract does nct ngcessaxlly‘mean, that the fulfilment o of the respective
chbligation has becowe_impossibie as welly as in force majeure cases,

The word c1rcumstances ‘shali indicate that event surrounding
the contract are neant ﬂhanremants in such circumstances do not lead
to harashlw cases whelb they are influenced by the disadvantaged party
or where this Darty is respon51blc for the changement, especially where
he has taken over spcc1?l r1°ks in the contract, This will prevent
mistakes in commercial’ speculatlona;btlng declared as. hardship.

Since the poiﬁt of gravity to determine hardship cases accor-
dlng to the given definition consists in the description of the effects
‘of the alterations of certdln circumstances this idea has also been
extended to the’ test of foreseeability. Therefore it should not been
decisive, whether the alteratlon.of the glrcum tances is foreseeable,
This is often the case, It should be relevant whether the consequences
for the attaimment Othho aims of the parties are foresesable (according
to objective criteria). It goes without saying that the disadvantaged
pérty has to use his best efforts to overcome the consequences of a
changement in circumstances,

v
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The alteration must have occurred in the time between the

making and the performance of the contract. The time of the formation
of the contract shall be the tlme of its signature, and not of its taklng
effect where thls 13 dependant on a third person (governmental licence).
An alteration of c1rcumstancec which has occurred before the formation .
of the contract, but has not .been known by the party affected at tnat ‘tige
accordinglyﬁdoea not lead to a hardohlp case. SRS

' ?‘Onfthe”othér-hand the change must have occurred before perfprmance.
That. means alteratiohs of circumstances can only be considered inasfar as
they relate to performances not yet rendered. This limitation is necessary
in order to avoid that performed contracts are discussed anew. ~Thisiis
50 self.evideﬁt that —most contractual provisions do not even foreese
this case, Neverthelmsv for a more general regulation this does not seem
to be superfluous. Where performance has only been partially. rendered
renegotiation may only relate to the part not yet rendered. It is true in
case of termination because of hardship a solution has to be found for the
peprformance alreadyfrendered (see Art. d). As well where oply'the7mog¢y
performance is still éutstanding (wholly or partly) remegotiation because
of hardship would only be possible in cases of striking devaluation. *

The:proposed hardship regulation is of a general nature and shall
cover cases not-regulgted'by the contract in greater detail (e.g. clauses
for the maintenance of: the value of the price).' On the other hand inSbfar
as such clauses are agreea upon hardship clauses shall not be applz;d ag-
ditionally since  in these c¢ases the parties have determined ‘the settlement
of the problem Whigh.bhall-not Ire changed by a general clause. For these
reasons the léstﬁpért‘bf‘para.<l has been inserted.- -

It should be decided by the informal working group whether it®
should be one: further .presymption for hardship that the alteration is defi-
nlte.h Thla'crlterlon has not begn included the proposal since it mlght
be dlfflcult to establlsh whether it 13 fulfllled because thls requlres
looklng 1nto the future and moreover 1t mubt be kept in mind that" even.
temporary alteratlons may requlre renegotlatlons though of a dlfFerent £

nature than flnal ones.,

L1kew1se Jt doeﬂ not seem to be necessary to elaborate a clause
_for the case of realteratlon of circumstances. If this happens after 2.
decision on thn orlglnal hardshlp las been randered ‘this case is to be
dealt as a new hardship.  Given the rather general hardship clause as pro—
posed it seems to be too easy to foresee mainly restorage of the original
contract as in the example given in the UNCITRAL-document A/CN.9/WG. v/
"WP.4/Add. 5. 'This may be justlfled wheru the hardshlp clause is tallored
to more sp801f1ed cases.- ' RS ¥ - s

v
AN



- 14 -

Para. 2 and 3
Para. 2 and 3 are not derived from hardship claiases us=d inr_

-practice, but bora out of'theoretical‘reflectiohs.

~ Pars. -2 is based on the fact that as a general rule there 18 no
prescription for the exercise of the right to renegotiate according to
the proposal. lowever, where the disadvantaged party defers his claip
to renegotiation. this may increase the damagus of the other party espe-

-cially where : enesotlatlons regult in avoidance. In general, damiages

- are not to b compensated in hardship cases. Although in this special

case compensatlon seems to hm justified.

,Para. 3 shall create the poss;blllty for a party vho is afraid

that hls partner will invoke hardship, to ensure, whether this other °
party will do .go or not. This might be of great importance where it cannot
reasonably be expected of the non disadvantaged party that ho will agree
upon the adaptation and would claim avoidance (Art. b (2) ). OFf course
the right to renegotiation would only expire as far as it is based on alte-
ratlons which have already occurred at the time, when the non disadvantaged

plrty has the period prtscrlbed.

' ThL appllcatlon of both cf these parafraphs .will be connected
with some Do roblems in particular in respect of the determinaticn of the
relevant periods. This is. especially true when hardship does not occur
as a sudden event, but consists of a continuous alteration over a longer
period whlch at.a certain date, not easily determined, reaches the point
where the nresup9051t10ns of a hardship case are fulfilled.

grticle L

The proposal is basead on a procedﬁre where at a first  stage
the parties have to- conauct rpnubotlatlons by themselves. This ar ticle
describes the criteria which'shall be followed on this occasion under dlf—
ferent QQSumptlons (aduptatlon, aVOdean, ternlnatlon} Where the partlca
do not succeed in solving the problems the second stage of .the procedure
may "tart the de015101 by a neutral crgan,

It goes without saying and is not mentioned in the proposal that
the first question to be decidad elthbr by the Dartle or by & neutral organ
is whether harduth has occurrhd '

‘Para. 1

‘Th15 rulc streSScs adaptatlon as the most impurtdnt aim of renego-
tiation which normally shall be envisaged. That means avoidance or termina-
tion, respectively, are limited to the cases mentioned in para. 3.
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Para., 2

This paragraph ‘describes:two cases of avoidance. The first
cage arises whers it has becomé impossible to attain the purpese pursued
by onc of the parties . {regularly the obligee of the non money performance)
even if the contract ‘is adapted. The second case is typical where the
original equilibrum of the contract has been disturbed, In this case the
‘equilibrum can be reeéstablished’ by inereasing the price. 1In the event that
it cannot reasonably be expected that the other party will pay the higher
price, he may then claim avoidance of the contract. This can be prevented
by the disadvantaged party in reducing its claim for adaptation to such a
degree that it is acceptable Tor thh other Ddrty {accoding to objective

eriteria).,: - I
Para. 3

This paragraph gives some guidelines for the adaptation to be
observed in the renegotiation between the parties but aizso Ffor the decision
by & nmeutral organ, 1f any.

In classifying the criteria used for this purpose in practice
often a distinction is made between objective, subjective and hybrid ap-
prcach (see e.gp. A/CN.9/WG.V/VP . 4/A4d. 5; p. 23). But it is not always

a8y to determine: whlcn criteria shall be attributed to which £roup. The
upprouch of the’ proposal - accordlnL to these schemes would be a hybrid one,
though g greater. importance is-given to the objectlve criteria contained.
'thereln.L Thls is especially commercial custom at the time of the renagO*
tiation.: In: other words ithe parties shall compare their contracts to, a _
contract whlch average partles ‘could make ‘on the' same subject at the- tlme

" of renegotiation.: This theoretlcal comparlslon between two cantructs a.

~real.and a’ fictituous orne may lead to further decisions of the partles.”

One outcome might be that at least one of the- parties would not-have. made'
such a contract as the flctituous one or is mot in &. DOalthH to make it
Cat’ the time of renbootlatlon and this may ‘indicate that termination- of the
‘real contract -is: the best solutlon (SLO sub Art. 2),«- ‘

- The: resuit of the comparision may be corrected. accordlng to the
“other criteria, " The circumstances of the contract include also the risk

" assumed by each party. !The refcrence to good -faith may contribute to the
‘prevaLlon of formal results, It hgs ‘the function of a 1 general clause,
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& This vparagraph gives few guidelines for the renegotiation
with the aim of avoidance. .Also in this case negotiations are reduired
and avoidance is not constructed as a unilateral act, since in most cases
‘regulations have to be found in relation to the preparation already comple~
tpd and the Derfopmances_alreaay rendered, Some general rules are given in
Art., 4, teo which reference is made, - It is also possinle to terminate only
a part of the coﬁtract; '

Pare. 5

There is no other effective method to Force the parties to leag
renegotiations or negotiations on avoidance to a succe zssul and and to
cbserve the rules laid deown in the preceding articlas than to foreses
obligatopry decision by a third organ would have to observe the rules just
mentioned, :

The pefiod given to the parties has been left since it depends
en the character of the contract, but regularly 2 to 3 months should he
sufficient. -This period might be prolonpged by the parties, in particular
where a seolution seems to be attainable. s

_ The most important queotl n of a hardship regulation iz which
organ shall make: this decision. The propesal prescribed that hardship
cases shall be decided by the same organ which is competent for the
decizion on lﬂtlxatlon arising out of this. contract, that means an arbi- -
tratien tribunal or a court. Thereby the 1nvo¢vement of two decision
making bodies wouli be avoided which produces disadvantas ayges where hardship
problem and other lltlgatzon is interlinked.  For the time belng arbitra-
tion tribunals and courts are not very accustomed to decisions shaping the
contract. But hardship cases are.a rather new appearanc: and they have to get

:

more and more fqmillar with them. For this purpose they can use the normal auxi-

liaries like exnerts opinions (e.g. concerning prices, technical changes etc.).
While in some countrles arbitration t#ibunal and courts are expressly dllowed
to take decisicn haplng the contract, they are in other countries forbidden

to de so, (See the General Report of René-David for the 10th International
Congress of bompar&t1VL Laws Budapest August 1978, topic II.A.4. La technique
de l'arbltruge comme procédé de revision des contrats). In socialist countries
decisions by Rrbltrgilﬂn shaplne the contract are allowed (see David and in
respect of the law of the GDR H. Strohbach, "Dic Revision von Ventrigen durch
Schiedsgerichtsverfahren™, Berichte zum X. Internationales Kongress fip
Rechtsvergleichung, Budapest vom 23, bis 20 August 1978, herausgegeben vom
Nationalen Komittee flir Rechtswissenschaft der DDR, p. 69 et seq., in parti-
cular p. 74). In other countries at least such possibilities exist (see e.g.
for Jtaly M. J. Bonell, "Arbitration as a means for the Revision of contracts",



Rapports naticnaux italiens ay ¥ Congré;'lnt”“ﬁational de Droit Comparé
~ pudapest 1978, Milanc 1978, b, 220 et seq.). Where it is forbidden ‘for
arbitration’ (our court) to shape contracts like in Engladd \s se C.M.

- Schmitthoff "Hardship and Intervenarp Clauses™, Journal of Business Law
1960, p. B2 et seq.)} third party intervention has to 'be agreed upon in
order to sSclve problems commected with harushlﬁ clauses '

The different approaches toc the functicns or arbitration raise
the question of enforcement of contract shaping decisions. Though a majo-
Crpity seems to bhe in favour of applying the international conventions on
arbitration alsc for these decisicns (see David), this issue is still in
discussion. Furthermore the application of +hese conventions would not
solve any problems, since they are net drafted for r*on’cract, shaping deci-
sions (see Styohbach, p. 78). :

But the enfﬁ“cement of the deClSlon by thlrd rarty 1nterveners
@nd comparable organs likewise may raise problems since they may be oppo—
sed on the basis of nat1unal law, that means they would not be f£i inal- deci-
sions like arbitration. awards (see e.g' for the law of the FRG U, Loewenhein
¥Arbitrage als Verfahren zur Ver‘traesrev:LsJ.on”3 Deutsche zivit-, kellisions~
und wirtschaftsrechliche Beitrige zum X. Internationalen Kongress fiir
RechtSVéTPlElChuTg in Budapest 1s78,. Publngcn 1978, p. 83).

These . procedural questlonq of course r‘a.nnot be clarlfled in the
 fremework of the Pp cgréssive. vOdlflCﬁflOH but thEy_fCPm part of their
background for offering some more variants. Anothep féason is that deci-
sions in hardship cases may relate to matters of tremendous economic value,
Parties therefore might hesitate tc have them decided by neutral orgdns oy
have difficulties to find an organ acceptable for both of them.

These problems. become less severe Where the resnect1Ve organ is
Only empowerﬂd to give a recommendation as foreseen in Variant 2, -

" Variant 3 allows eJtheL party to termlnate the contract, where
renegetiations do not suﬂcecd within thc rlxed period., This is @ neir
presupposition for termination and not without danger, since It means
that each party could obtain termination in any case, only by refusing
adaptatlon S

Article ¢
."_"—_-_.-....._.

The- art1cle deals with the Febavlhdr of the Dartle° towards their
tontractual cbligations, where the decision on the conscquences of hardship
is pending, In most hardship- clauses this groblen is not regulated (see
A/CH.9/WG.V/WP./Add. 5, P. 23). The ICC vules (qdaptatlon of contracts,
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Publication no,’ 326, rules apt. 10) read: "Unless otheﬂw1"ﬂ prov1deL
by the parties, the actlun of brlnplnr e case before the Standing Com=~
mittee does hot' Of dtself have any effect on the contract until the '
third pCPEOHZhéé:madéihiu ‘recotimendation or taken his decision., The
ICC—suggest@d Hardshlp clause fakes a similar attltude. It deoes not .
seem to be realistic teo require “that the pcrtlea shall continue the
performance of the contract even where one OL them intends to avoid it.
The proposed artlcle thereforu allows UupLHSlOH at the risk of the

party d01ng so.ff‘”

Para., 1

A ThiéTbafaérgph “tovers the case where.%he obligee of the non
meney performance is the disadvantaged party. Most often he then will
either avoid thg{contract or alter the non money performance (letting
aside the case'of sharp decline in prices). Therefore it would make no
sense to continue theAyerfbfmlnccaoF thg'contraét though. it may be clear
that it will not be performed in the orlglnal manner. But the contract
shall not be suspended inasfar as the further performance would also meet
the 3nteresto of tht dlsadvantaged ydrty :

As long as thé non disadVantaged‘ﬁafty has to suspend the
Fulfilment of its duties the correspending cbligationq of the other party
aldo will be 3suspended (especlally 1ayment) ' The consequences arising out
of this ate tS be decided durlng the renegotldtlon process. :

Para. 2 -

This ' paragraph covers the problem of suspension in cases
where obligor of'the ncn-money performance is the disadvanta&bd party.
His tyvical aim 1n ‘claiming for rene gotiation will be to increase the -
price. He might try to enforce this aim by 9uopend1na performance, The
proposal accepts a rlght of suspcn81on but with limitations. . It is
excluded 1vasfar as the nerformances alpeady rendered may suffer Ffyom _sus-
pen81on (31nce &' g deterloratlons may oecur dur;ng_vuspen31oﬁ).

Para: 3 ‘ '°ﬂ;

This paragraph makes it clear that the claim for suspension or B
the suspension are at the risk of the party exercising them as the asser-
tion of this party that a hardship case has cccurred is not justified or
inasfar as the claims- based on’ thl¢ ‘assertion are not accepted This .
party then has to compensate damagcb caused by ‘the SuSDEnSlOH. (e.o.
because of delcy 1n thL performance of the contract) ‘
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Where the claims of the disadvantaped party are accepted, wholly
or partly, the settlement of eventual damages cculd be done in this connec-
tion and would form part of the renegotiaticn.

“hrticle d

This article regulates the payment and restitution respectively
of performances already prepared or rendered at the date of aveidance (opr
termination, if Art, b (5) variant 3 should be chosen) of the contract..:
because of hardship. The principle envisaged is that the non disadvantaged.
party shall beiccmpensated for-his expenses in connection with the perfor-
mance of the contract:and its preparation as far-as he cannot use them,
but not for his damages caused Ly non performance, while the disadvantaged
party saves costs inasfar as they would arise with the further performance
of the contract. Furthermore he will be paid inasfar as his performances
already rendered or prepared can be used by the other party. The non
disadvantaged. party is therefore in a better position, The right to avoi~
dance has been granted in the interest of the disadvantaged party. There-
fore this party should bear a greater part of the lusses connected with
hardship, though the hardship is not attributable to him. It is also not
attributable to the other party. Because cf this disequilibrum in the dis-
tribution of the losses it might be useful to have this special regulation.
Nevetheless in a meore advanced stage of the Progressive Codification it has
to be checked anew, whether at least some of the regulations for avoidance
or termination in general can be used for terminaticn in hardship cases as
well, G8ince the parties first have to negotiate avoidince, they may well
find soluticns more appropriate to their problems. . This article in parti-
cular is necessary where a third organ has to take a decision,

Para. 1

This paregraph elaborates the principles just explained in more
detail. From the first sencente it follows that the disadvantaged party
may not claim compensation for his expenses in the preparation of his per-
formances or for the execution of the contract in general {(e.g. preparations
for the taking over of performance rendered by the other party), The clear
distinction between disadvantaged and ncn disadvantaged party made in the
first sentence concerning performances not yet rendered and preparations,
is also taken up in the second sentence concerning non mongy performances

already rendepred.
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Para, 2

Money performanceé already rendered will be used to settle
financial claims amongst the parties and only the bLalance will be restored.
It is expected that the question of interest will be settled generally»f~
elsewhare in the Progressive Codification.

Pars. 3
Thisz paragraph -takes into consideration the fact that hardship

in certain might eventually be overcome by a partial avoidance of the con-
tract, '



