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CHAPTER '3

THE SUBSTANTIVE VALIDITY OF INTERNATIONAL CONTRACTS

Section 1: MISTAKE, FRAUD, THREAT AND
GROSS DISPARITY

Article 1. Definition of mistake

Article 2. Miétake

1. A Party may only avoid a contract for mistake if
the following conditions are fulfilled at the time of the
Conclusion of the contract; ’

{a) the mistake, in accordance with the Principles
of interpretation [;aid down in chapter 2], is of such
importance that a reasonable person in the same . situation
as the party interror would have contracted only on
materially different terms or would not hava contracted
at all if the true state of affairs haq been known; and

(b) the other party has made the Ssame mistake, or
"has caused the mistake, or knew OX ought to have known

cf the mistake and it wag contrary to reasonble commercial
standards of fair dealing to leave the mistaken party

in error.

2. However, a Party may not avoid the contract,
if ' '




[(a)'it committed the mistake with gross negligence,

or] B ' ,

(b) the mistake relates to a matter in regard to
which the risk:of mistake was assumed or, taking into
account all the relevant circﬁmétances, should be borne

by the mistaken party.

Article 3: Mistake in expression or

transmission

A mistake in the expression or transmission of a
statement made in the course of formation of a contract
shall be considered as the mistake of him from whom the

statement emanated.

[Articlé 4: Breach remedies preferred

A party shall not be entitled to avoid the contract
on the ground of mistake if the circumstances on which
he relies afford, or could have afforded, him a remedy

for breach of_contract.]

Article 5: Fraud

A party may avoild the contract when he has becn led (v
conclude it by the other party's fraudulent misrepresentatjﬁn

or fraudulent nondisclosure of circumstances which according
to reasonable commercial standards of fair dcaling he ®

should have disclosed.

‘Article 6: Eﬁfﬁiﬁ

A party may avold the contract when he has becn led

to conclude it by an unjustified threat; from whatever



person it emanates, which, having due regard to the
circumstances, is so imminent and serious as to leave
him no reasonable alternative. In particular, a threat
is unjustified if the act or ommission with which the
promisor has been threatened is unlawful in itself,
or it is unlawful to use it as a means to obtain the

promise.

Article 7: Gross disparity

A party may avoid a contract if at the time of its
making there is a gross disparity between the obligations
of the parties or there are contract clauses grossly
upsetting the contractual equilibrium, which is unju ti-
fiable having regard to, among other things,

(a) the fact that the other party has taken unfair
advantage of the avoiding party's dependence, economic
distress or urgent needs, or of his improvidence, igno-

rence,-inexperience or lack of bargaiﬁing skill, or

(b) the commercial setting and the purpose of the

contract.

Article 8: 1Initial impossibility

1. The fact that at the time of the conclusion of
the contract the performance of the assumed oblication
was impossible shall not affect the validity of the

- contract.

2. The fact that at the time of the conclusion of
the contract a party was not entitled to dispose of
the assets to which the contract relates, shall not
affect the validity of the contract.



Article 9: Third:persons

‘1. Where a fraud, a gross disparity or a party -]
mistake is imputable to, or is known or ought to be
known by, a third party for whose acts the other party
is responsible, the contract may be avoided under the
same conditions as if it had been concluded by the other
party himself.

2. Where é fraud Oor a gross disparity is imputable
to. a third party for whose acts the other party is not
: respon51ble, the contract may be avoided if the other
contracting party knew or ought to have known of the fraud
or the disparity.

Article lo: Confirmation

Avoidance of a contract is excluded if the party
who 15 entitled to avoid the contract after the term
for giving notice of avoidance has commenced to run
(art. 14 (1)) expressly or impliedly confirms the con-
tract. |

Article 11: Rectified conéract

1. If the co-contractant of the mistaken party de-
clares himself willing to perform or performs the contract
as it was undersfood by the mistaken party, the contract
shall be considered to have been concluded as the latter
understood it. He must make such a declaration or such
a performance promptly after having been informed of the
manner in which the mistaken party had understood the

contract.



2. If such a declaration or performance is made, the
mistaken party shall thereupon lose his right to avoid
the contract. Any declaration aiready made by him with
a view to avoiding the contract on the giound of mistake
shall be ineffective.

[Article 12; Adaptétion of the contract

1. If in cases coveredlby article 7 avoidance of the
contract would lead to an undue hardschip to one of the
parties, the court or arbitrator or conciliator or. any
Other third person may, at the request of that party,
adapt the contract in order to bring it in accordance
with reasohable commercial standards of fair dealing.

2. The rules stated in art. 11 par. 2 apply accord-
ingly.J '

Article 13:  Notice of avoidance.

Avoidance of a contract must be by express notice which
must reach the other party.

Article 14: Time limits '

Notice of avoidance must be given within a reasonable
time, with due regard to the circumstances

(a) in the case of mistake; fraud or gross dispar-
ity , after the avoiding party knew‘of it;

(L)  in the case of threat; after the avoiding party
has become capable of acting frcely. '




Article 15: Partiél'avoidanée

If the parties regard a.contract or an individual
term of a contract as severable and a'grdund of avoidance
affects only such a sevérable part or term, avoidance
is limited to this part or term of the contract if,
giving due consideration to all circumstances of the
case, it is réasonable to uphold the remaining contract.

Article 16: Retroactive effect of avoidénce

Avoidance shall take effect retroactively, subject

to any rights of third parties.

- Article 17: Restitution and damages

1. Where a contract has been fully or partly avoided,
the parties shall restore to each other what they have
received under the contract insofar as it has becn avoided

according to the provisions on restitution.
2. A party may also be awarded damages according

to the rules on damages in general.

Article 18: Mandatory character of the

provisions

1. The provisions of this chapter are mandatory,
exXcept insofar as they relate or apply to mistake and
to initial impossibility.

P

2. A contractual term by which a mistaken party.
assumes the risk of mistake does not apply to a mistake
which has been caused by the other party's negligence.}



EXPLANATORY REPORT

Introductory Remarks

1. The prbvisions of art. 1 - 18 of thisg chaptet
dealing with substantive validity of international con-
tracts are essentially bésed upon the UNIDROIT Draft
of a Law for the Unification of certain rules relating
to validity of contracts of international sale of goods
of 1972, (Text and explanatory rYeport . in Revue de
droit uniforme / Uniform Law Review 1973 I 60 ss.).

2. Neither the Uniform ILaw on the International
Sale of Goods of 1964 (ULIS) nor the U.N. Convention on
Contracts for the.Ihternational Sale of Goods of 1980
(CISG) deal explicitly with the validity of international
sales contracts.  Rather, both uniform instruments, in
identical terms; expressly declare that their provisions

are not concerned with the validity of the contract or
of any of its provisions or of any usage (ULIS art. 8
sent. 2; CISG art. 4 sent. 2 lett. (a)).

3. The revision of the UNIDROIT text of 1972 was
prepared by the authors of this report with the follow=-

ing purposes in ming:

a) to emancipate the earlier text from its sales
context and to adapt it to a general instrument on in-

tefnational contracts;

b) to take into account new legislative texts
which have been‘enacted within the last 20 years,
especially the Algerian civil Code of 1975; Czechoslo-
vakian International Trade Code of 1963; German Demo-




cratic Republic Law on International Economic Contracts

of 1976; Israel Contracts (General Part) Law of 1973;
Netherlands New Civil Code Books 3 and 6 of 1980; New
Zealand Contractual Mistakes Act of 1977; Portuguese

Civii Code.of 1966; United States Restatement of Contracts
24 (1979). |

~ Also the comparative study and proposals of Rodiére,
Les vices du consentement dans le contrat (1977) have been

taken into account;

C) to supplement the earlier text by one or more
rules dealing with unconscionable contracts, in accordance
with a mandate given by the Full Commlttee at its last
meeting in September 1979,

4. The subject-matter of the following provisions

requires brief comment.

Rules on formal validity are lacking so far and will

probably have to be added.

Questions of capacity have been omitted. Lack of
capacity of natural persons will very rarely affect an
international contract. The problem of a legal entity
concluding a contract ultra vires occasionally arises in

international transactions; but it seems appropriate
that this question be dealt with by rules on legal enti-

ties rather than by rules on contract law.

Article by article.commenta:y

Article 1

a) This provision offers a deflnltlon of mistake

which contains two eg ssential elements,



€) The second and More important aspect of the ‘de-
finition is its time element, The erroneous assumption
giving rise to ga mistake must relate to facts, or to the
law, as they existed at the time of the conclusion of
the contract, The purpose of fixing this time element is -
to delimit the areas in which the applicable remedies are
to be based on the law of mistake ¢n the one hand, and opn
the rules relating to RNon-performance on the other hand.

Preventing performance of the contract, or making it more
difficult. The former view will Prevail where attention

d) The borderline_between the rules on mistake and those
On non-performance was drawn by using a criterion which
Seems to be reasonably clear as well as conforming to most
legal systems. Specifically, the Netherlands (art. 6.5.2.11
Par. 2) and the United States (Restatement, Comment a on
par. 151) have recently adopted the Same criterion.




e) Sometimes it may be difficult’to decide whether
Oor not the fact to which the mistake relates arose before
the contract was concluded; vyet these difficulties do
not seem to be insuperable. If a party is mistaken as
- to the factual situation existing at the time of enter-
ing into the contract and, on the basis of this mistake,
misjudges certain future developments which are relevant
for its assent to the contract, then the rules on mistake
will be applicable. On the other hand, if the party
- correctly understands the facts as they exiét when he
enters into the contract but draws wrong conclusions
from those facts and, after being diéappointed by the
actual couréé of events, refuses to perform the contract,

this is a case of non-performance, and not of mistake.

Article 2

a) This provision states the conditions under which
one party may avoid a contract on the ground of mistake.
The mistake must be (par. 1) essential {(a) and the co-
contractant of the party claiming avoidance either must
have made the-same mistake or he must have caused the
mistake or he must have or ought to have known of the
mistake, having left the mistaken party in error (b).
However, avoidance will be excluded under the conditions

of par. 2.

b) According to par. 1 lett., (a) a mistake must be
"of such importance that a reasonable persdn‘in the same
situation as the party.in error would have contracted
only on materially different terms or would not have

contracted at all if the true state of affairs had been known".



The drafters have chosen anrgpen~ended formula rather

than defining, as some Cddes do, certain items {e.qg.

the subject-matter,‘or the quaiity Oof performance) as
"essential" because such statutory enumerations have
always to be réstficted or supplemented by the intent-
ion of the parties. In applying the text, the prin-
ciples of interpretation, as laid down in chapter 2

have to be applied. Usually an actual common intent

of both parties or an actual intent of one party that

was known or ought to have been known by the other party
as to the importance of the mistake will not exist, fThen
the intent of the parties'has to be established by ascer-
taining the intent that reasonable parties would have

had under the same circumstances. In this connection
applicable usages and the meaning given in the trade con-
cerned to expressioﬁs, provisions and contractual forms
that were used by the parties will be of particular re-
levance. In commercial transactions avoidance of a con-
tract will, therefore, as a rule be denied if the mistake
relates, for instahce, to the value or the markétability
of the goods of to mere motivations OY expectations of
the parties or to minor contractual pbints not normally
considered as essential in the trade concerned. Also,

a mistake as to the person of a contracting party or

as to his personal qualities may be an important factor,
although in most commercial transactions this will véry
rarely occur. Each case will have to bhe determined on
its particular facts. It is impossible to offer morao

than a general formula,

c) Par. 1 lett, (b) establishes several additional

but alternative reasons in the person of the Co-contractant

of the mistaken party, one of which must be fulfilled




. in order to allow avoidance of the contract. The under-
'lyinq basic ldea is that the interests of the mistaken
party alone do not justify avoidance to the detriment

of the other party, unless the latter’'s reliance upon
the concluded contract for some reason or other does

not deserve protection. Letter {(b) enumerates three
specific situations in which it appears justified to
impose avoidance of the contract on the co-contractant
because the latter was intimately connected with the
‘mistake of the mistaken party.

d) One situation arises where both the party claim-
ing avoidance and his co-contractant laboured under the
same mistake when they entered into the contract. If
both parties, in concluding the contract, acted on the
basis of the same mistake, both parties should also bear
the risk of losing the contract. It should be kept in
mind, though, that no right to avoid the contract exists
where the mistake relates to a fact ariéing after the
contract has been concluded (cf. art, 1). It seems that
most "common mistakes" fall into that category., Further,
if the parties erroneously believe the object sold to
be in existence at the time of contracting, while in
reality it had already perished, the special rule of
art. 8 applies.

e) In "unilateral mistakes" (i.e. those that have
not been shared by the co-contractant of thé mistaken
party) thelco-contractant of the mistaken party will
ordinarily be protected in his reliance on the contract.,
except in two situations described in par. 1 lett. (b).

f) The first arises if the co-contractant of the
mistaken party caused the mistake. As in the Anglo-

American doctrine of innocent misrepresentation, a



party's mistake is to be considered as "caused"by the
Other party if it can be traced to specific implied

Or express Tepresentations of the other party or to
conduct which, according to the circumstances, is
equivalent to such representations, Also, silence

of the Co-contractant may cause the mistake. Mere

puff used 1n'advertising Or in negotiations ip itself

is nowhere considered to be a representation. If the
mistake was caused intentionally art. 5 will apply.

In the context of lett. (b), however, it ig immaterial
whether or not the conduct of the party causing the
mistake wasg reprehensible. Even though that party may
have been tctally free from blame, he caused the mistake
if the course of events leading to the mistake undeniably
originated.in his sphere. Under these circumstances it
seems fair to impose upon the Co-contractant the loss

of the concluded contract, by allowing avoidance to the

mistaken party.

9) The co-contractant of the mistaken party also _
does not deserve bProtection of his reliance on the con-
tract where he knows or ought to have known of his co-
contractant's mistake and did not clear up the matter,
even though reasonable commercial standards of fair
dealing would have requiréa him to do so. 1In accord-
~ance with art. 13 ULIS, the expression "knew or ought

to have known" refers to what should have been known

to a reasonable Person in the same situation. Enowledge
of the mistake by the to-contractant only Jjustifies
avoidance if the Co-contractant, under reasonable com-
mercial standards of fair dealing, was.obliged to inform
the mistaken party of his error. TIf there was no such
obligation, the mistakcn'party cannct avoid.




h) Par. 2 describes situations where the mistaken
party cannot avoid the contract. It would not be fair
~to allow the mistaken party to invoke a mistake when
it is due to his gross negligence {lett. (a)). Further,
lett. (b) provides that the mistake must not relate to
a matter in regard to which the risk was expressly or
impliedly assumed by the mistaken party. It may be
argued that this case is already covered by par. 1.

. lett. (a), since a mistake for which the mistaken

:party assumed the risk will not be essential in the
sense described in (a). However, a special provision
appeared preferable in order to aveid any doubt and to
emphasize the importance of this point. An example of
an assumption of the risk of mistake is an error as

to the quality of goods that were bought "as is".

Quite generally the risk of mistake will have been
assumed by the mistaken party if the contract bears for
him a speculative element, because at the time of con-
cluding the contract he does not fully know all the
relevant facts. The two reporters disagree as to the
necessity of lett. (a). One is of the opinion that (a)
is covered by (b) since a party who is grossly negligent
~has to bear the risk of his mistake. The other repbrter
prefefs for the sake of clarity the separate provision

in lett. (a).

Article 3

a) This provision equates an error in the expression
or transmission of a statement-of intenfion'td an ordinary
mistake, The conditions for, and the effect of avoidance
are, therefore, also governed by arts.2 and. 9 to 17. 1In

addition, it is expressly provided that such an error is



considered as a mistake of the person who made the
Statement (and not of the receiver). Thus it is only

the declarant or sender of the statement who 1s entitled

to avoid the contract under the conditions of art. 2,

for mistake under art. 3. In some cases the risk of

an essential mistake occurring in the transmission of

a telegram will impliedly have been assumed by the

sender so that he may not avoid the contract (see art. 2par.
lett. (b)). If the sender has not assumed the risk,
avoidance of the contract is only possible if the - |
conditions of art., 2 par. 1 lett, fa) and (b} are met,
Thus, if the receiver has desired a reply by wire,

he may be considered as having caused a mistake that

occurs in the transmission of the telegram ({see art. 2-par, 1
lett. (p)). '

b} If the receiver misunderstands the true meaning
of a telegram that has been correctly transmitted, this
is not a mistake in transmission.  Therefore, the ge-
neral rule of art, 2 applies and not the special rule
of art. 3.

‘c) The proVision only applies to déclarations made

in the course of formation of a contract; this covers,
of course, also agreed amendments of the contrnct or its

agreed termination. Whether the provision applies to other
communications or notices, depends upon the purposes of the

rules prescribing them (sec, e.g9., for a differing rule
CISG art. 27).

grticle 4

a) Art. 4 provides that a party shall have no right
to avoid a contract for mistake where the clircumstances
on which he relies afford him a remedy for breach of




contract, .or could have afforded him such a remedy,

The latter clause envisages the situation where general
remedies for breach of contract had been available, but
do no longer afford a remedy, e.g. because of lapse of

2 statutory time period.

'b) In the context of international sales governed
by ULIS, art. 4 supplements aftsu 34 and 53 ULIS. These
Provisions limit the buyer to the rights provided by
the ULIS and exclude all other remedies, where there
is a lack of conformity of the goods or where the goods
are subject to a right or claim of a third person. Art. 4
is meant to cover also those cases in which the buyer
might have relied on a remedy under the ULIS if, in the
circumstances, those remedies had not been barred (for
- example, because the lack of conformity is immatefial
or the buyer has not given prompt notice, arts. 33 par. 2,

39 par. 1 UL1S).

¢) A special provision saves the contract of sale
of an object not owned by the seller from nullity per se
(see art. 8 par. 2},

d) The preference'of breach remedies over avoidance
appears Quite acceptable as long as it refers to one
specific type of contract, ﬁamély sales, although the
national legal systems remain divided even on Fhis
narrow issue., But to the majority of the Group it
appears unwise to extend already now the preference
to contracts in general, as long as the detailed rules
on the conditions of rescission for breach of contract
are yet unknown. For this reason, the provision has

been placed in square brackets,



Articie 5
e ntle o

that must be applied would be superfluous, because such’
formulae would not add to the substance of the Provision
nor would they significantly facilitate the task of the

judge. Mere puff in advertising Or negotiations ip it~

self does not suffice,

b)  Fraug may also he caused by Silence. ag distinct
from a mistake caused by silence in the meaning of art, 2, par.1
lett, (b), Silence only causes fravd if ji¢ is designed
by the CO-contractant to produce an error on the part of
the mistaken party. Rowever, ag is also bProvided inp
art. 2 par. 1 lett. (b)), the non-disclosure must relate
to circumstances which according to standards of fair
dealing the other Party should have disclosed.

Article ¢
Z2L-=tie o

the seriousness of the threat are to be evaluated on an
objective basis which, however, must take into account
the circumstances of each case. The provision may also
COver some cases of economic threat (erg. where z party
for whose benefit an "on demang" guarantee has been
issued, without valid reason indicates that he will




demand payment unless the other party agrees to pro-

long the duration of the guarantee), Following some
recent énactments, the second sentence describes by

way of illustration two examples of an unjustified threat,
The first is, where the act or omission which has been
threatened, is unlawful; the second is, where the act

Oor omission threatened is lawful, but the purpose which
is sought to be achieved isg unlawful,

b) Contrary to many legal Systems, threats eémanating
from a third_person are equated ta_threats from the co~
centractant. A party's interest in being able to enter
into a contract freely deserves absolute and unqualified
protection, irrespective of whether or not the threat

person.

countries (e.q. Algeria, Denmark, Israel, Uniteg States,
West Germany). 71t Permits a party to avoid a centract

in cases where, at the time of the making of the contract,
there is a gross disparity between the obligations of

the parties, or there are contract clauses grossly up-
setting the Contractual equilibrium. The gross @isparity
must be unjustifiable. ,The provision is not a general

rule on lésion.

b) The disparity must exist at the time of the making
of the.contract. A contract or contract clausge which,
though not unconscionable when made, has become so later
may be revised Or set aside under the rules on frustration
bprovided in chapter x on breach of contract.



¢} As the term "gross disparity" denotes, the re-
quirements for the application of the rule are strict.
A disparity between the valuc and the price oy some
other element which upéets the equilibrium of perform-
ance and counterperformance is, even if considerable,
insufficient for refusing the enforcement of the con-
tract. Only if the disequilibrium is of such extent
as to shock the conscience of the court is there a
gross disparity. The provision does not aim at intro-
ducing the idea of contractual justice into each contract,

d) Further, the gross disparity mnust be unjustifiable.
Whether this requirement is met with will depend upon an
evaluation of all the relevant circumstances of the case,

Two factors have been considered to déserve Special attention.

€) One is the fact that the other party has taken
unfair advantage of the avoiding party's dependance, eco-
nomic distress or urgent needs, or hig improvidence, ig-

norance, inexperience, or lack of bargaining skill {lett., (a)).

Here it should be emphasized that the dependance mentioned
must generally be one which exists outside of the market
situation. Thus, the rule does not apply to all cases
where a seller, because of his dominant market position,
is able to fix the price of his goods. However, such
situations may be covered by the rules on monopolies which

are not treated in thisg chapter, \

f) The other factor to be especially regarded is the
commercial setting and the Purpose of the contract
(lett. (©)). There are situations where a gross disparity
is unjustifiable even if the party who will benefit from
the disparity has not taken unfajr advantage of the other
party's dependance,‘etc. .as described in'létt. (a).




Whether this is the case will often depend upon the
commercial'setting and the purpose of the contract.,

Thus, a clause exempting a seller of goods from liabi~
lity for misrepresentation as to the fitness of the

goods for a certain purpose may be unconscionable in

cases where the seller is an expert who offers the goods
to customers. without any expertise, but may be upheld

as valid in cases when the customers are merchants of the
same branch having the same expert knowledge as the
'seller.

g) 1In contrast to the traditional rule followed
in most countries but in accordance with recent enact-
ments, gross disparity gives rise to avoidance of the
contract but does not imply its nullity. The disparity
s not treated differently from threat.

Article 8

a) Art. 8 deals with certain consequénces that flow
from an initial impossibility of performance and from
the seller's lack of ownership of the assets sold.

b) Most 1egal systems declare a contract of sale
to be void if the specific asset sold had already perished
at the time of the conclusion of the contract. If one
of the parties knows about this initial impossibility of
performance, the other party is sometimes awarded damages.
Follow1ng judicial practice, some modern legislation and
advanced modern doctrines, par. 1 takes the opposite view
and declares that in such a case the contract of sale is
valid. An initial 1mp0551billty of performance is thus
put on the same footing as an impossibility of performance

occurring after the conclusion of the contract. There



appears to be no reason to make the'validity of the con-
tract depeﬁd upon the accidental fact that the asset soiqd
has perished béfore or after the éonclusion of the con-
tract. The rights and obligations of the parties that
arise from the seller's inability to deliver the perished
goods are determined according to the flexible rules
on-non—performance, ‘Under these rules it will be possible
to attach due weight to, e.g. the seller's knowledge of

the destruction of the solg goods at the time of contract-

nmifactured,

c) Paragraph 2 excludes the rule of Certain countries
that deem 3 contract, QSpeciaily @ contract of sale, void
if the seller did not own the sold asset. Péragraph 2
is drafted broadly so as to encompass any rule of g
Comparable bearing that may exist for olhey types of
contract. The rights and duties of the parties are to
be determineq by the rules relating to a valid contract,

especially those on non-performance.,

d) Avoidance of the contract for mistake or for any
other ground if the conditions of art., 2 ss. are met, is

not excluded,

Article g
o mrttle 4

5

a) This Provision régulates in a general manner thn
consequences that follow for defacts of consent if thirg
persons have pParticipated in the contracting process.
Paragraphs 1 ang 2 distinguish according to whether the
- third person is actihg for a Contracting party (as agent:

or other type of middleman) or not.,




b) In the former case, the cohtracting party whose
consent has been affected by the third person acting for
the cb—cohtractant may avoid the‘contract as if it had
been concluded by the co-contractant himself (par. 1).
Also the state of mind of the third person which is re-
levant especially for applying art. 2 par. 1 lett, (b), is in
this case attributed to the co-contractant. These rules
are fairlyobvious. ’

c) If, on the other hand, a third person has acted
for whom the co~contractant is not responsible, then
the contract may only be avoided in cases of fraud or
gross disparity,if the co-contractant knew or ought to
“have known of the fraud or the abuse (par. 2), for only
then is it imputable to him. If the co-contractant was.
innocently ignorant of the fraud or the gross disparity,
~the contract cannot be avoided to his detriment.

d) It should be noted that in the case of threats
by a third person it is irrelevant whether the co-contractant
knew of them or not (see art. 6: "from whatever person"},

Article lo

This provision has been inserted following the trend
of recent legislation. It is also usually provided that
confirmation is only effective after the term for giving
" notice of avoidénce has 'started to run,

" Article 11

a) According to art. 11, the co-contractant of a
mistaken party may prevent avoidance of the contract by
expressing his willingness to perform the contract on

the terms intendeqd by the mistaken party.



b} The possibility of ada;)ti,ng the contract to the intention of

the mistaken party enables the co-contractant to bind

the mistaken party to the intended texms of the con-

tract. The mistaken party may thus be prevented from
ridding himself, upon the pretext of his mistake, of

a contract which may have become burdensome to him

through intervening economic reasons. Such a regard

for the interests of the co-contractant in preserving -

an adapted contract is only justified in the case of

mistake and not in other cases of defective consent.

c) The adaptation is effected by a declaration of
the co-contractant, to be made promptly after having
been informed of the terms of the contract as undcrstood
by the mlotaken party, or by a corresponding performance.
It is not laid down how the co- Contractant is to IPCLlVG
the information about the errans’ understandlng of the
terms of the contract. The principle of good faith in
dealing will lead to a soluticn adapted to the circum-
stances of the case. The co-contractant's declaration
to perform the contract as it was understood by the
mistaken party, or a corresponding factual performance,
without restrictions or conditions, is binding upon the
mistaken party and completes the corrected contract of

the parties

d} The co-contractant's declaration or performance
exstinguishes the right of fhe mistaken party to avoid
the contract. If the mistaken party had already given
notice of avoidance, this declaration loses its effect.
On the other hand, the mistaken party may .claim com-
pensation if he has suffered damage and is not made

whole by the adaptation of the contract (art. 17 par. 2).




Article 12

a) This provision also provides for adaptation of
the contract but, contrary to art. 11, reguires the
intervention of a court, an arbitrator, a conciliator
Or any other third person having been called upon to
decide the dispute. It is a companion offi the rule on
gross disparity (art. 7). For cases of mistake, art; 11
provides a machinery for upholding a rectified contract.
It is not appropriate to uphold a contract which has
been made under the impact of fraud or threat because
in this case any confidence between the parties will
be spoiled.

b) In cases of gross diaparity it may often be
ore reasonable and realistic to revise the contract
than to avoid it, éspecially if it has already been
performed wholly or in part. It is expressly spelt
out that a court, an'arbitrator, a conciliator or any
other third person having been called upon to decide
the dispute can effect such adaptation of the terms
of the contract only upon the request of a party who
by an avoidance of the contract would be exposed to
an undue hardship. The criterion for the adaptation
is to bring the terms of the contract in accord with

"reasonable commercial standards of fair dealing",

€) Since the precise:procedure to be followed in the process
of adaptation 1is not yet clear and the problem of a
third person's intervention for the adaptation of a
contract will have to bé dealt with again in the future
Cchapter relating to hardship, art, 12 is put between

square brackets.



Article 13

a) This provision sets forth the formal require-
~Ments for a notice of avoidance., No specific form is
required for the notice. 1In particular, it is not
necessary to bring a judicial action for this puxr-
POSe, nor must the notice be evidenced by writing

nor is it necessary that the specific term "avoidance"
be used in the notice. It is also unnecessary to staée
the reasons for'avoiding the contract, But, in practice,
@ notice of avoidance will probably always he accompa-
nied by some explanation on what Qrounds the avoidance
was based. However, it ig hecessary that the notice

be "express". Mere non-performance of the contract

or rélated forms of conduct, therefore, do not consti-

tute an effective notice of aveidance.

b) Nevertheless, the pProvision must be interpreted
in the light of the general principle of good faith,
This may mean that, whenever it was the co~contractant
who had committed a fraud, made a threat or abused an
unequal bargaining power, the absence of an express
notice by the affected party should not always exclude
the latter from exercising his rights.

c) The notice of avoldance must reach the other
party. The risk of transmission of the notice must be
borne by the pParty wishing to avoid the contract, since
the other party has a legitimate interest to consider
the contract valig until he actually receives the
- notice of avoidance.




Article 14

a) According to this provision, notice of avoidance
must be given within a "reasonable time The period of
time for giving notice has not been fixed more speci-
fically, because some leeway for judicial discretion
seems indispensable in view of the multiplicity of
factual situations., A specific period of time would
in some cases make it p0531ble for the mistaken party
to delay the notice of avoidance, depending on how the
market develops, and thus to speculate to the disad-
vantage of the other party. Fixing too short a time
‘period may jeopardize the chances of reaching an amicable
settlement between the parties. The pendency of nego-
tiations between the parties with a view to reaching
a settlement must, in any event, be taken into account
in determining the reasonableness of the time of giving

notice.

b) No maximum pefiod for avoidance is fixed. Any
fixed period may in certain cases be too severe for the
innocent party and would probably also meet with oppo-
sition from many countries, especially developing coun-

~tries,

Article 15

a) Following the example of some recent ‘legislation,
this provision dealslexpressly with partial avoidance.
The decisive criterion for allowing partial avoidance
is whether parts of a contract or individual terms are
severable. Such.severebility is to be determined in
the light of the intentions of the parties, especially
if these have included a severability clause into their

contract.



b) The party'invoking partial avoidance of a
severable contract must, if need be, allege and prov.
that it is'unreasonable, in view of the circumstances
of the case, to uphold the remaining contract.

C) One of the reporters is of opinion that art. 15
should read: "If 3 contract or an individuval term
of a contract is severable...", The words "the parties
regard" are ambiguous and may cause difficulties in
cases where the parties do not agree on whether a
contract is severable or not.

Article 16

a) Art. 16 provides that a notice of avoidance
(which is effective under the preceding substantive
and formal rules) shall have retroactive effect. The
contract ig regarded as never having existed, bLut the
rights which third parties may have acquired are not
affected. . 7

b) In the case of a partial avoidance, this rule

applies, of course, only to the avoided part.

¢} Whether in spite of avoidance a contractual
choice-of-law clause, a fqrum clause or an- arbitration
clause remainsg valid, is to be decided by the rules
applicable to these issues,

Article 17

a) According to par. 1,what has been supplied or
Paid under the contract, insofar as the latter has been
avoided, shall be restored pursuant to the rules on

restitution,




b) According.to par. 2, damages which the one or the
other party or both parties may be entitled to, are to
be governed by the general provisions on damages contained
in the Rules.

Article 18

_ ~a) This provision gives a mandatory character to most
of the provisions of this chapter. Of course, the value
of this provision may be limited as long as the Rules have
not been enacted into national or international legis-
lation. Even so, it is appropriate and necessary'to signi-
fy clearly the intention of the drafters of the Rules that
most of the provisions of this chapter are meant to be
mandatory. It would be intolerable and contrary to most
national laws 1if the parties were entitled to exclude

or modify the provisions of this chapter relating to fraud,
threat, or gqross disparity.

b) On the other hand, the provisions relating to mis-
take and initial impossibility do not partake of such pu-
blic policy character and therefore need not be made man-
datory. Article 2 par. 2 lett. (b) expressly covers al-
ready an assumption of the risk of mistake. The parties
should also be able to make the validity of their contract
dependent ubon the initial poséibility of its performance.

c) Some laws,‘é.g. English law, do not allow to exclude
the risk or the liability for a mistake which was caused by
the co-contractant's negligent misrepresentation. Indeed,
the cOntractﬁal assﬁmption of the risk_of mistake is not
designed to_cby&r cases_wheré the mistake has been negli-

gently caused by the co-contractant of the mistaken party,



of the provisions On exemption clauses in dgeneral, which
will have to be worked out,







