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CHAPTER 3

THE SUBSTANTIVE VALIDITY OF INTEWNATIONAL CONTRACTS

section 2 PUBLIC PROHIBLUTONS AND PERMISSION REQUTREMENTS

Artlele 1: Definitionsg

T+ 4 "public prohibition" means a prohibition mainly dirccted
at lhe implementation of the general policy of the State, snd
10t mainly directed at the prevention of gross disparities
between the obligations of the partiecs to bthe contract.

2« A "public permission recuirement" means a permigsion requirement
serving the same purposes as o public prohibition as defined in
paragraph 1 whereby the right to permit ig exerciscd by an orgen

G the State or an organ acting on behall of the Stat

JooAn Mineffective coniract" in the sense of this scctiocn wmeans g
contruct which ig coneluded according to fthe provisgions of
chapler 1, but bes not yet become valid since a public pormission

regulrenent hos not yot been fulfiled.

. Publlc 'prohibitiuns and permission requirenents in asccordsnce
with this gection are only those which resunlt Tirom generally
accesplble provisions of law, and which shall be applicd in
accordance with the law of the State that igsued them, whatever

the law avplicable to the contract.

H. Public prohibitions in accordunce with this scction are those in
reopect of which, according to the law of the State cstablishing
such prohibition, nullity of the contract or of the corresponding
term of the contract, is provided sg the lemal congequence of

non-observance,

6. Public permission requirementls in accordance with this section
ace those in respect of which, according to the law of the

Dvate establlishing such permission requilrement, ineffectivenegs



of the contract or of the corresponding term of the contract,
ig provided as the legal consequence of the absence of +this

permigaion.

Article 2: Public Lvohlblilon and permission reguirecments
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1. A contract is null where il is prohibited in accordsnce with
the law in force in any State the law of which has & close and
significent. connection with the contract, exept where this
public prohihition does not correspond to the reguirements of
international trade and/or the legitimate iﬂ%rests of other
States the law of which has also a close and significant
connection with the contract.

2. A contract ig ineffective wherc it requires public permisgion

in accordance with the law in force in any State the law of

which has a close and significent comnection with the contract

and where the permission has not yet been granted, except where
this permission requircment in itsell or the refusal of per-
mission brsed thereon does not correspond to the requirements

of international trade and/or the legitimate interests of other
states the law of which has also a clese and significant connection

with the contract.

3. The recognition of the nullity of the contract under para-
graph 1. or of the ineffectiveness of the contract under paragreph
2. may be refused where it is incompatible with the public policy
{"ordre public") of the forum, provided the law of the forum has

& close and significant connection with $he contract.

4. Mothing in these rules shall limit the application of the

public prohibitions and permission requirements of the 3tate of

the forum, provided the law of the forum has a close and significant
conmnection with the contract.

VTR I NI BRI e 1,

e T R S R YT S SR T PR TR




Article 3: 0b1L&ﬂL10D to_obtain public permission and congequences
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1. Unless otherwise provided, the party whose place of business
ig situated in the State that requires the public permission
shall take such measures as are necCessary to obtain such per-
migssion. If public permission is required by the law of a State
in which none of the parties has his place of business, the
party who has to perform the act for which public permissicn

is required must take such measures as are necessary to obtain

permission.

2. The party required to tale such measures as are necessary
to obtain public permission shall do so without undue delay
aind with the diligence due in trade, he shall bear any expenses
entailed and inform the other party of receipt or final refusal

of such poermigsion without undue delay.

J. 1f the pary recquired to tuke ch measures a8 are necessary
to obtain the public permissiom docs not do ge within an agreed
period or within an extended pericd fixsd by the other party
or, where no period had been agreed within/ 6 / months from

ihe formation of the contract, the former party is entitled

to withdraw from the contract. the same applies if the latter
party hasmwi been informed by the other party of the receipt

of the public permission within such period. The party required
tc Take such measures as are necegsary to obtain the public
permission may likewise withdraw from the contract if notwithstan-
ding the fact that he took all measures without undue delay

and with the diligence due in trade to obtain the publ:o per-
mission he failed to do so within the agreed period, or the
extended period or, whre no period has been agreed, within

/ 5 / months from the formation of the contract.

4. dhere a party fails to fulfil his obligations according to
paragraphs 1 and 2. with the effect that one party withdraws
from the contract, the other party is entitled to claim for

damages arising out of the making of the contract and of the
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fact that he did not make other contracts in relying on the

former contract becoming effective.

5. Where a party falls to fulfil his obligations according to
paragraphs 1 and 2 with the effect that the granting of the
permigslien ig delayed or the information of the other party
on the graniting or the refusal is delayed the other party is

entitled to claim for damages arising therefrom.
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1. A contract which according to article 2 paragraph 2 is
ineffective becomes effeciive after the last public permission,
the absence of which gave rise to its ineffectiveness, has been
granted, unless the parties have otherwise agreed or another
date is indicated in the permission.

2. If the other party has not been informed of the receipi of a
public permission by the party who had Lo iake such measures

a3 are necessary to obtain such permission, the latter cannot
rely on the effectiveness of the contract in relation to the
former party.

Article 5: Party with more then one place of business

A party may not rely on any public prohibition or permission
requirement applicable according Lo these rules, where he can
reasonebly be expected to perform the contracl by & branch / or
subsidiary / operating in a State where no such prohibition or

permission requirement exists.

where public prohibitions or public permission requirements
under Article 2 paragraphs 1 and 2 refer only to individual
terms of the contract, then in cases of such prohibition, or
of failure to obtain such permission within the period fixcd by



Article 3 paregraph 3, or of refusal of permission, the contract
shall be considered to be concluded without the corresponding
term, unless it becomes apparent that the parties would not

have concluded it without that termﬂ ‘
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The rules contained in Articles 1 and 2 are mandatory.

Remarks:

1. It might be discugsed whether the definition of an ineffective

contract would not be more properly placed in chapier Tthough
in a more general wording including other preconditions as

preascribed by these rules or as agrecd upon by the parties.

2. The new version does not only coubine the former articlesg 2
and 3 para 1. as alrecady discussed but also the former article 5,
since the latter deals with a similiar problem. This operation
incites the indea for futher simplification. Para 3. of the new
art. 2 could be integrated in paras 1. and 2. by replacing the
word "legitimate interests" in these latter paras by the words
"public policy ("ordre public")",

3. It should be kept in mind whether it would not be advisable

to cover the ideas expressed in paras4 and 5 of art. 3 in a more
general manner in chapter 1.
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