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CHAPTER 3

THIE UBSTAHEIVL VALIDITY orF IHTLlJAW OIWAL CONTRACTS

Section 2: PUBLIC TROHIBITIONS AND TFU SRMISSION REQUIRIEIEITES

Introduction

1.

The new version of Chapter 3, secct. 2 considers the declslons
and discussions during the third meeting of the Informal
Working.ﬁroup on. the progressive codification of intermational
trade law (from 11. to 13. april 1983 as contained in the
report UNIDROIT 1983, F.C. - klisc, 4) . Some further amendments
proved to be necessary, to maintain a congistent text .ainly

relatingto drafiting.

The main . i1dea of the proposal ag amended remained the combi~
nation of conflicts of law and dirvect rules. For the time
being thisg approach is inevitable since it turns out to be
impossible to unify all the relevant national reg ulations on
prohibitions an permission requirenents. Furtherinore thisg
would go far beyond the terms of relerence ol UHIDROIY,. On
the other hand 1t would be a seriousgpp in the rules of the
progyeésive codification if they would not deal with this
problem at oll, being of extréme importance for the interna-

tional ; trade,

In solving the conflicts of law problews the principle of a

g

cumulative application of different national prohiblitions and
permiséion requirenents has been used. This relates o the

conditions, procedures and lezal congequences. The prohibitons
and pe%mission requirements relevant in the sense of the Tules

are debermined in Art. 1 anel in Avt. 2 together with cerialn

further limitations (Article 2, gect. 2) or with extensilons



.5.

¥ arc jup to now not yet clearly and

Heral manner veflected in legal rules.

The proéosed rules unify certain consequences Lor the contract
resmltiﬁg out of the exigtence of netionnl regulations of
different cowntries as far as it is poseible at this stage.
They distribule the obligation to obtain permissionsand delter-
mine the consequences in case of breach {(Art. 3), fix the

date of}full affectivenesy of a contract subject to permissi&ﬁ
requirements (Art. 4), are directed against certain formas of
abuge (Art. 5}, and deal with the fate of the contract where

only individual terms are prohibited or not permitied (Art. 6).

fhe point of gravity of the proposed rules are the unified
rules, but they presappose'that their scope 1§ described and
this can only be done by reference 1o national regulations,

which include regulations based on international agreements.

The fofmer Avt. 7 (mondatory character) hasg been left out,
since fhis problem shall be c¢larified in & more general frame-
workes Furthermore ess/peciélly this provisiog caused objections
at theE62nd session of the Governing Council (URIBROIT 1983,
¢.0., 621nd session; p«8)., Indeed it is difficult to prescribe

a mandétory character of the one or the other provision, gince

in most cases possible to molke amendments in the onear
sk

er direction. Lastly, the proposed rules are u mizture

1t is

14 direct wegulations, therefore

s not only depend on the rules
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themgselves, but alsgo on the preseriptions to which they relate.
Therefore it seems advisable to postpone Tthe deecision up Lo

the clarification of the character of the whole undertaking.

Article 1: Definitionsg

.

1.A "public prohibition™ means a prohibition molalv irected at
the implementat;on of a general policy of the State, and not

mainly aimed at justice between the parties, which resulis from
peneral accessible rules of law and the non-observence of which

[ J S

according to the law of the State establishing such public

©

.

" prohibition makes the contract or individual terms of the contract

null and void.
2.4 "public permission requirement! means o permisslon requirement
mainly directed at the impleMehtatinn of a general policy of the
State, and not mainly aimed at justice between the portiles, which
results from general acceésible rules of law, wherejhy the right
to permit is exerciged by an institution exercising public gutho-
rity, and the absence of which according to the law of thé State
establishing such public permission vequirement prevents the
contract or individual fterms .of the contract from taking full

effect.

Comment

Art. 1 defines the notionanl public prohibitions and permission

£
requirements falling within the scope of the ruleu by three e dn

features: aim, acessibility, and legal goyuequences of non-obser-

vance. The aim is described in a positive and in a negative way,
1 ' .
which shall explain each other. "his wos in particular advigable,



gince it may be locked at also ag the geueral policy of the

State to aschieve justice between the parties, thoﬁgh this special
aim should not be loken into consideration by thé rules. The
condition of accessibility was necessary, ogince the exigtence of
pronibitions and permission requiremenls has farreaching effect
according to the rules, so that elther party must know the respec-
tive prescriptions or must at least have the possibility to make

»

himself known of them (ought bto have known them). Where the
partlies inform each other aboul further permissioh requirenents/
they can be made subject to the proposed riles by contraciual
stipulations. The legal oonsequenceé are the criterion for the
distiction between prohibitions and permission reguirements. They
- may be laid down in the same prescriptions ag the prohibltions and
perimission regquirements or may be derived frdm generul ruleg of
law reloated thereto. Though the legal coingequences of the ingtiu-
ments used to ensure the general policy of the State in matters
of exiternal economy are much more differentiated thon reflected
under the definitions

here, the most imporitant forms can be subsuwiedYin an abstract

Mmanier .

Since a public permigsion is an individuel cct it is granted Dby
gpecified organs which may be orgaﬁs of the State, but alsc other
bodies to which this function is endorsed, but in any casge these
are 'institutions exercising public aubhority®.

A contract is null and void, if 214 dig dnvoldd ab initio and
cannot become valid later on. A contract doem not talke full
effect, where it does not talke effect in respect of the most
important obligations of the parties relating to. the performances

- to be rendered by them, bul tekes effect {nsofar as 1t lmposes
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cortain obligations on the parties o ensuve the contract taking

full effect, as described esspecially in Art. 3.

Avlicle 2: Public prohibitions and permigsion requircicits to

bhe congildered

1.

1. The provisiong of thig sectilon apply to public prohibitions
and permisgion requirements provided in legal wules which claim
application to the contract whatever be the low governing the

L

contract and have a cloge and significant connection with the

contract

2. Poreign public prehibitions and permission requirements may
be refused application if they do not satisfy the essential |

requirements of interntional trade or the legltimate interests
of other Stales having a close and significant connectlon with

the contract.

3. Nothing in these rules shall limit the application of legal

rules of the forum which claim application to the contract.

99@%9E§

While Axrt. 1 defiﬁes prohibitiong and permigsion requiremeﬁts

in general, Art. 2 further limits the application of the res-
pective rules by general criteria referriag to the intention

of the Stafe calbablishing the prohibitions or permission require-
ments and to the individual circumstances of the case {para 1).
But even if this criteria are met, the application of foreign

rules on prohibitions and permission requirements may be refused

-

L §
under certain circumstonces (pora 2}, while on the other hand



the legal rule of the forum may he applied, even 1L they do
notb correspdnd to the definitiouns of the rules or the criteria
for applicability iaid dowm therein, e.g. have no cloge and

significant counection with the contract (para 3). he lagt hall

gentence of para 3 shall meke cleer that in poarticular an arbitro-

tion acting in o third 3tate which has nothing to do with the
contract at oll is not bouwnd to wpply the corresponding legol
ruleg of that Stote.

The public order veguirements of the State of the forwa may be
covered either by para 2, since alsgo the legitimate int

the State of the forum have to be taken into wccount, oy Ly parod
since tlhiey might be looked at uo legnl wules of the Torun, with
the peculiarity that they are divected at the noncpplication of
certain foreign rules.

The bagic principle according to which the conflicts of law
problems in this gpecial field arc solved by Art. 2 ig the

cunulative application of relevant resulationss The problem

terests of

3

of conflicting nnotional prohibltions and permission requirements

igt not expressly dealt with, thoug h it may be partly solved bj

[

paras 2 and 3.

Article 3: Obligation 1o obtoin nublic permission

+
ot

1. The party whose place of business ig gituated in the Siate

ool

that requires the public permission ahall take such measures oo

are necesgary to obltalin guch permigsion. If public permission

Lo

is required by the 1u4 of ¢ State in which none of the parties

ifhess that verty sholl toke guch meagures o

o
o



are necessary to obbtain permisgiow who hus to perform the act

A

subject o permission or, w..re the contract as a whole is

gubject to perimission, who iz in a beltiter positvion to do go.

2. The party required to boke such measures ag are necespary to
obtain public permission{the applicant party)shall do so without
undue delay and with the due diligence. Uhe applicant porty ghall

bear any expenses entailed and ifnform Tthe other purty of receipt

or final refusal of such permission without und8uy delay.

3. If the applicant party does not talke the measures reguirved
SUINS . SR ) - - . - - T il - e T

within an agreed period ov withiin o reasonably extended peri iod
fixed by the other purty or where no perioed has been determined
in thig manner within /6, monthe from the formotlon of the
contract, the other parity is entitled to terninate the contract.
The same applies, if the applicant party hao not informod the
other party of the receipt of Tthe public nerindgsion within sucn

period.

4. Both parties are entitled to terminute the contract, if noi-
withstanding the fect thot the applicant party toolk all measures
required, he foiled to obiain the public permission within the

-

pericd indicated in paregraph 3 or 1f the public permigsion wasd

finally refused.

5. Where a porty foils to fulfil his obligations according to
parographs 1 and 2, the other pariy may claim damages, withoutu

nreiudice to ony other rights he may have.
I J &5 o

Coptnent
L

hig Art. creates and digtribules the obligation to anply for

permissions (poaro 1). Yince it might be difficult to determine



the porty who is in o better position to get the permisoion

(pare 1, second sentence second case) the pariies should reach

a contractual arrengement.

Para 2 preciges the details of the obligation to obtoin permisolon.

Parae 3 gives a wight to the innocent porty to terminate the contract,

]

if the obligetion to obtain permissmén hago not been fulfilled
within certain time limits. In this cose termination ueans that
the partial effeét which was attributed to the contrect {comuent
to Art. 1) ceages to exist. As long as the innocent party does not
terminate the contract it may cloim pcrfoﬁrm&nce)fhut MNenns th&t.

the other porty untertakes the measures reguired. The other porvy

is nol respongible for the succes of his efforts, but only for
doing the acts necessary Tor thut ain.

According to parva {4 both parties are entitled to termination,

where bhe nonobteinement of the permission does not depend on

eithey of them.

The gmount of the dameges the Ilnnocent party is entitled to

[ S o
according to para 5 is to be detervmined by later chapteirs of the
rules. The other rights menbioned in the last part of pora H are

esppecially the right to temminate the conbract.

Article 4: Granting of public permisgions

1. A contract which is subject to public permission reguirements

becomes fully effective upon the granting of the last permisgion

required, unlesg a later date ig indicated in one of the per-

misslond.

o, If the applicant party does not inform the ofher party of the
1

+ecelpt of the public permission, the gpnlicant party cannot
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rely on the full effec LJvcuouu 0i the conitract in relation to

Couent

The full effectiveness isg made dependant on the last permission

or the latest date indicated Lﬂ the permiggions. The elflfect of

the groanting of permisgion ig regulated directly and not by referen
to national lawhince, ag the case may be, several permigsions have
to be taken into congideration. lere as well the cumulalive

application becomes apparent (poxra 1.

Pare 2 sghall inter alia cover the cuge, where the dates for perfor-

£

mance are made dependant on the conitroct taking full effect. A

H doe$ﬂot commnit a breach of contract if his ﬂctsbr oinisgions

pairts

k

are caunged by his lock of information about the—ot- the conirac

talking fFull effect.

Article 5: Parity with more than one place of business

A party moy not rely on ony public prohibition or permisslon
requirenent applicable according to these rules, where he can
reasonably be expected to pewform the contract by a branch opero-

Ling in o State Whereino such prohibition or permiggion requilrencnt

Comment
Thisg provision shall prevent that o party may abuse these rules
by claiming nullity or the contract not taking full effecy,

+ ]

where he ig in o poasition to pex

v

ori the contract via a bronch

.
x
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not gubject tovhe prohibitioas ox permission requirenents in
question, provided this does notl amount o an evasion of the

law valid at the originally velevant place of buginess, since

in that case perfdnance via a different branch cannot reasonably

be expected.

Avticle 6: Public nrohibitions and public permisgsion reguirvenents

concerning individual terms of conitract

Where public prohibitions or permigsion requirements refer only
to individual terms of +the contract, then in cases ol such
prohibition or of failuwre to obtain such permigsion within the
period fixed in Avticle 3 porapgraph 3 or of refusal of perinission,
the contract shall be considered to be concluded, 1f giviag due
congideration to all gircunstances of the case, it is reasonnble

to uphold the vemaining contract.

Gomaent
The principle used for uphelding the contract isg the same as used

in Art. 195 of Chapter 3, scction 1.





