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l. At the invitation of the President of Unidroit, the Infermal
 Working Group on the progressive codification of international trade law
held its third meeting in Loﬁvain~la~Neuve zt the Centre de droit des
obligations From.1l to 13 April 1983, The © cating was attended by Professor
Drobnifg of the Max-Planck Institute Fgmburg s Professor Fontaine of the
Centre de droit des cbligations, P“ﬁféssor'Laigo of the Imstitute of Budo-
pean Marvket law at- the Copenhagen Schos 1 of Econciics, Professor Maskow of
the Institot Rechtsve“g101chung of P?tSLdW‘Rmel”befg, Professor

Rajski of the Institute o £ Conparative Civil Law of the Univers' ty of Jar
Professor Tallon of the Serv1ce des- Recherches Juridiques Comparatives of
Ivry and Professor Wade of the Asser Inotltuue of the Hague. The- Secretariat

of Unidroit was represented by Frofessor Bonell who tock the chair and by
¥ .Mengin, who acted as secretary to Lhe Group. ' '

~2. The Ffirst item on the ggenda. was th“_ﬁtadlig of the three draft
chapters rcldtinr to fowmpation, interpretation and v“¢¢d¢tv of. contracﬁ“?
ag revised following the discussicone at the ﬂcet1ng £ the enlarged Study
Group held in Rome in 1979 and 19%2. o i '

3. The Grouwp First proceeded to a capeful gnalysis of individuzal ar
ticles of the revised Draft Chaptcr on icrr¢tloh uhﬁ Ipteraretatiom (UNiDROIT

Iy

1983 = Study L'-.'Doa. 5;

- 88 to the naw Article ¥, intended to be placed in the. nrellmlnany
chapter of the Rules, the question was raised whether it would be proper
to refer at the same t¢“& to formation, interpretatien and performance of
a contract when laying down the principles of good faith and ralr deallng
In . particulayr, the re“crenca net only to interpretation but alse to fop-
mation and performance could be misleading since it could be understocd as
if “the above~mentioned principles might be 1nvﬁked hot 1n relation to the
behaviour of tha parties but rathér to the cont T the contract or ;he
rights of duties of the parties arising wader the codtréct' There was
general agreement within the Grotp that this was not the vurpose of the
provision and that it was clearly intended to lay. down mere yules of con—
duct to be chserved by the gartieé not only when 1nieroret1ng the :cdn¥“
tract.but. also during the process leading w to its Formation and aub-
‘eequently in the course of its performance.  fs to the reference to in-
terndtlﬁndl el cheraglun, it was decided to rcalac_ it by the wowd Tin
international comtracts’ and this in order to make it clear that what is
intended is not to add 2z new substantive pr1n01ple to those of good faith
and fair dealing but simply to clarify that those la ztter a“lnClDlﬁ° huV6
to be applied according to internaticnally accepted standards. It was ‘als0
agreed to insert in the English text only the words “and enforcehent® aftep
the word"performance™so as to speclfy that not only the acts of. performance
~but also the possible resort to remedies in case of hreach of 'ont“act are




covered by the provision (see sec. 1-203 U,0.0. 0.
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he question was ralsed whether its purpcse was
intended more or iess to correspond to that of Article %i.e. to reguive
for the conciusion of the contract an agreenent between the perties on
these terms which for the respective type of lransaction can be considered
2 ' ty in the Group, this was

F—(J

&s being essential terms. Ace ording to a majorit:
not the case, since the article o learly refers to the exceptional case

F the parties expre ssly declares that heintends tu’bt'beund'by
the contract only 1f an agreemeht will be reached onone oY moré specific:
_aspects, whether or not of zn essential character, In order to aveld any
“wisimderstan ding in this respect it was decided nettte place this avticle
at the begimming of the Chapter but to insert it between Artiecles 13 and

i o014 express more clegrly: its

purpose, which is +to protect the specific needs of one single party ('Where
‘the parties in the course

where ore o
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1%, and to reformulate it 1
according to the in tanLluﬁ expressed by one o
of‘np*ot1atlops the ¢onclusion of the contrac
ment on Bpecific Lermo‘ the contract shall be deemed to he concluded only
where the parties have reached such an agireement), K B

is dependent on the agres-

& Yengthy dsmmsvm;4&3ﬂﬁkUMmCW‘ﬁlW)Mﬁt*@ﬁﬂidﬁ?
"'dﬂallng with the preblem of. LOHJLQeL_ia1~1n¢ommat¢on ebtained in the course
of negotiations. As to the substance of the rule laid down - thevein which

Y3

is to Le considered as an application of the general principle of good
faith in the course of the formation of the contract, there was general
agreement, The question Was he cwever raided whather it was necessary that

the party providing sueh information should declsre that the informdtion

stpplied was confidential in ch racter or whether such a character could
aiso be determifed - on the basis of objective criteria so that ‘the pro-.
vizion - “ecould apply alse in cases where the party receiving such infor— .

‘mation, ewen in the ub&cnce of an express declavatisn: of the other party,
culd have known that plver information Wwas 1o be eonsidered as confiden-
tial, While admlttlng that in practice the most freguent case is that the
party giving the information will also de ha attention of ‘the other to
its-confidential character, the Group felt that it would be opportune mot
to pregludm the GtHep possibility. It was therefore decided to- charge the

3

present wording in the following way: "I8 information is given as corfiden—

tidl byone party in the course of negotiations, such informaticn shall not
be disclozed By ¢ the other party who iz otherwise lighle "in damages whethe
or not & contvadt is %UDSﬁﬁu:ntly concluded”, Tt was furthermore deblda
to find & more suitable place- for this:provizion in crder to avold the
Chapter on Formation starting with a rula contaenpl

£

ating a.situation of a
Crather exeepticnal nature. o :

With réspect to Article J, 1t has been decided to alter the opening
e - - - i v - i o ) - . N - . . -
words-of paragraph 1 ‘in the- following wa ay "Unless the applicable law or



these rules otherwize provide...". The reason was “that an express ref-
erence to the contrary intentlon of the parties. was not necessary since,
with the exception of those ruleg which are expressly declared to be
mandatery, 2ll the others may be derogated from by the parties fo a givan
contract. * On the contrary -z distinction should be made between the applic-
able national law and the present Rules since it cannot be excluded that
special requirements as to form will be lald down for specific kinds of
contracts alsc by the Rules themselves.

As to paragraph 2, it was felt that the provision laid down thére-
in was nothing mere than an application of the general rule provided for
ip Article L. For this regson, 1t was decided to delete the paragraph,

“As - To paragraph 3, the CGroup, while being in agreement as to its
substanceﬁexpresséd its prefeprence for a wording similar to that to be
found in Article 123 of CISG. It was furthevmore s suggested placing this rule
in the preliminary section together with the other provisions containing
definitions. A lengthy discussion took place as to whether or not a pro-
vision similar to that contained in Article 29, paragraph 2 of CISG should
be included as a new paragraph of the present article.- Some members of the
Group expressed their opposition to.the: prineiple laid¢ down in the above-
menticned article of CISG whereas others. insisted on 1ts importance and.
stressed the fact that its content reflscts a faiv compreomisse between the
different positions traditionally taken by the different national systems
on this point. It was finally decided to include in the text a provisien
COPF@uPOHdng to that of Article 29 of CISG and at the same time to sgtress
in the comméntary the irportance of the zweeption to the general principle
as-eﬁvisaged inn the second sentence,

The reaalng of Articles 4; 5. 6 7 and § pave rize to no substantive
cbiection. Tt was simply decided to amend article 7 g0 as to read “Any
offer is term¢natni when 2 refection reaches the offeror!, '

As to Article 9, it has been decided to add 2 new paragraph con-
taining a provision similar to that Ffound in Article. A8, "pavagragh 3 of
€I8¢ and which wuul% read as follows: "Additional or dif fbrent terms re~
“iating, among other. tn11~83 to the pride, payment, place and time of Der-
formance, extent of one ty s liahility to the cther or the settlement

alter the terms of the offer materially”,

> 'Y
J

“of disputes are conside

- No'chanpges have been proposed to relation to Articles 10, 1l angd 12,
Three important changes have been made to Article 13 paragraph 1,
First, the additicn, after the obening word "Where™,of "within a reasonable
time™ in order te exciude from che applicaticn of the provision those
cases where a written document is sent to the otier party only at a later




stace during performance. Secondly, it was deecided to reguire from a
reécipient wio wishes to avold being bound Ly the additiocnal op varying
erms -contaibed in the written confirmation, to object without delay.
hirdly it was ‘agreed to delete any p:ference to those terms which were.
7t accordance with practices which the parties have established between

very nature do bhind
accord-
prasent t”XL, thelr aspplication could be unilaterally excluded
confirmation ing them, The
Yihere within a reasonable tinme
a document
confirmatiscn of thelr awruercnt but which
those of that agreement, thess terms

themselves with since such theipr.

usages terms by
the paptles from the moment -an agreement has been reached wharsas
ing to the

by the party rece

o

written
h 1 preads as
after the cenclusion of a contract,
which iz intended to be = written
contains terms that add to or vary t

vin S conta in kew

wording of paragr Follows:

sends the other

will become part of the

of the contraet andthe recipien

contract ;- unless
towithout

they materially alter the terms
undue delay ohjects as provided

Article § (2)",
Az to paragraph 2, it was decided to delete the words after Yan.

involce". It was Ffurthermore suggested that in the commentary.the'afténtion

should be: drawn to the fact pa* the provision is intended to cover cas
whare QCCO”dLﬂF to commercla J p“ ct;ce inveices are often. used for pup-

Articles 14 and 15 gave rize to particularly in-depth examination,
The "Group azgreed that th
two. aspects, one of substance and cue of procedurs,

-should be dealt with sep@rately, As to the subst

he sdﬁec'

T matter of these twe articles  presented
.
[Riw)

arid that

the two aspects
alt the merbers

CE 4

declared that they were not satisfied with the principie at present laid
down in Articis 14 and in Article 15 baragraph 2, While some openly fav-
oured the opposite rule, that is to-say one according teo which the contract
skould be considered as valid even if the parties. have not provided in
what manner the missing term would subsequently be detemiined in the event
of their failing to reach agreement, others hesitated to g0 20 far. In
particular, they drew attention such a-rule couid hardly

to the fact that
£

Le accepted wheve the missing tern was of character and that
in any evenu, the problen

the mls"“ng term

still remained of who should everntually detsrmine

in-thoge -cases where neither the parties themselves agreed

it'ror the third partyv designated by them was in a position to fulfill
hlsvtask. Admittedly, according to sowe legal ‘systems a court:interven
tion could be envisaged, but it was equally well known that in many other

Jurisdictions coubts would not be preparad to substitute themselves

for the parties in drawing up the contract. The Group finally agreed on
the following solution: the two articles should be merged into one single
article, the flyst paragraph of which would read as follows: "When the
partiss have left 2 term of the contract to bhe agreed upon in: further
negotiations or to be determined by a third parson,. they should provide-



in what mamner such term shall be rerdersd definite in the avent oi their
failure to reach an agreement or of the third party not hdv;nn made the
determination’. The purpose of this provision was tc draw the atCLHiJOH
of the partiss to the problem which right occur whenever they themselves

- or a thirg person designated by them are not in a pogition to dcturmlnc

&t a later stage 2 contractual term int tentionally left open in their orig-
inal agreement. It is true that failure to comply with such a recommend-
ation would remain without sanction. It was however felt that +this pro=
vision would nevertheless serve & useful purpose, be it only from a pedag-
agical point of view., This provision should then be followed by a second
paragraph according to which "The fact that Lo agreement is reached or the
manner in which, failing such an agrecment, the term shall be rendered de-
-fini cc has not berﬁ provided or the third ﬁmrscn has not determlned the
term, does not in itself prevent a contract from thED? come into existence™
Should the partlee not abide with the recommeudatlon laid down in pavayrapﬁ
1, this would not by itself be Auf*lulcnt to make the contract null and void
The precise fate of the contract would instead depend on the lntentlon of
the parties and thé cireums tances of each gingle case, Thus, 'aﬂ important
element to be taken into account’ would certainly be whether or not perfbr—
mance has already started since in tﬁe first case the cuntract conld be
held null and void @b initio, whereas in the second it would be DOoSlL¢e
to envisage its termination ex aunc,  For could it be excluded that the
contract might be corpleted by a court 1f such a pr&cedure were admitted

under the applicable law.

&s to Article 16, no obiections were ralueﬂ with respect to ﬁa¢a~
graph 1. With respect to pavagrach 2 it was dec¢ﬁ d to delete the refGVh
ence to genordl conditions adepted by an asscciation to which both p;ﬂtleo
Jelon%. ‘This was because such a reFErPnco was net enly too vague but could
also give rise to difficulvies waere the same aszociation has issued more
than one set of general conditions. I+ was also decided to replace in the
last but cne line the word "previous® by "gimilar” and in the last line the
word fuse’ by "incorporation’. Stili in connection with paragwaph 2, a
suggestion was made to require for the effectivences of the general con-
ditions therein envis egec that they may be "reasonable"'in thein content,

The majority of the Group preferrved however not to imsert this new critericn
wh¢ch might further complicate matters. After all,it was argued that it
was ug%;kely,thatg‘given the definition of usage in Article 21, "unreason~
aiieﬁ génera1 conditions ecould ever be ir 1corporated under the present pro-
Vi ioq,_ Nor should it be overlocked that the problem of unfairp or unjust
generaj,copglt+0u was already touched upon in a general manner in both
Article 17 of <the prasent Chapter, and in Article 7 of Seotion 1 of
Chapter ITT,

In connection with Paragraph 3, it was felt that the pyobhlem of
the so—cai_eJ Luttle of forms shoulﬂ better be dealt with in aseparate




provision which might read as follows "Notw iithstanding the provisions of
these Rules governing offer and acceptance, if both parties refer to
different gemeral conditions with oconflicting ﬁerms, the contract shall be
considered to have been concluded without the o7 1ie
party without undue delay informs'the_dthex thu he OL
bound by the contract?, ' ' ‘

toerms uniess one

not intend to he

modificatis drafting character were de-

Articies

k3 1

The Grouwp decid ded to delete Article 19.

Conicerning Article 20 the last four lines Lave beoen chagged'iﬁ_the
following way ; U...when it is made orally to o him, delivered by any'dfher
means to him at his place of business or mailing address ¢y, if he does
net have a place of business or o

mailing address, at his place of habitual
residence™. The whole 2

rticle szhould he piaged in the preliminary Chapter
and it'was also decided to delete in the Fips+t line the words "of this
‘chapter” so as to make 1t clear that iq ﬁrimciple the rule Yaid down by
this articlie should apply as z geaeral rule whereas pos&ible exceptiong tu
it would have ‘to he expressly stated in each case. '

Also with respect to Article 21,1t wag decided}té'rranvar it to
the preliminary chepter. Moreover, instead of -iving'a mere definition of
them meaning of usages, the provision should alsc positively provide that
the parties may bé'béundiby usages in ‘the course of hormatlcn of as Ntl‘

d

A4S in the preformance Of the contract. 7T¢ this ehd, it was Telt that e

lcde @ of CISC could be used as a rodel. A lengthy discussion took vlace
as to whethér usages should bhe a)qucabLe o1 to wﬁ(n they can be consid-

ered veasonable, In favour of such & bOlUIlGZ? it was pointed out that

wsages may very well prove to Le ‘uﬂredsgiable“ i.e, mfalr and unjust for

éne of the parties Lé & g'vbﬂ contract, in particular in relztion te part-
Third World countries. To erxclude such usages would be

1l the more nicessary since, ¢iven the non randatory character of the

-Rules,usages are in geney '};i. Againzt the
very difficult to find

the precise meaning. of
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_bromosal it was however YWCgllyd t
‘at international level a OmmOn  un i

_reasonable usages.  In addivion, aLteutlo' as drzwn to the fact that the
necessary reguirensnts Ffor T

1 F

&ble were already con-
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siderably severe in the sense that _ imagine any usage which.,
though in international trade widely know 3 ,‘d reghlar?j obzéerved by

Darties te contracts o

bea)

particular trade concerned,

A Rt

As to Articles 22 1o 29 GLaLFﬂ& with the interﬁretation—of"contbactg,

no chjecticn was ralsed as o their substance. As to thelir formal presei-



tation, it was felt oppeortune to combine papagraph 1 of Article 22 and.
paragraph 1 of Article 23 in a single article and alsc to werge paragraph
2 of each of these articles in a single srticle, With vespect to the last
words of A“tchQ.ES, it was decided to dlléﬂ them with the formula used
in Article §. (3) of ULIS. It was finally suggested conselidating Avticles
26, 28 and 29 in a2 single article.

4, The CGroup then proceeded to an analjsi" of the individual articles
of the revised Draft Chapter on Substantive Val idity of International

Contracts - Seotlan 1: Mistake, Fraud, Threat and Gross Disparity (UNIDROIT
1983 Study L ~ Doc .26,

As to Articles 1 to 4, the Group decided the following changes in
drafting: to delete in Awvricle 2, paragraph 1 a letter a) The Words “Hn
accordance with the principles of interpretation laid down in Chapter 27,
to leave the provisicn contained in Article 4 in square brackets. and to
transfer it to Article 2, paragraph 2 where it should become & new sub-
paragraph (a).

”’CI

Whereas no changes have been decided with réspect'to_ﬂfticlegii
and 6,1t was agreed with respect to Article 7, to replace in the seccnd
line the word "making" by "conclusion” and to speak in sub~paragraph (b)
of "the economic circumstances and the.purpose of the contract®,

Although one participant ﬂk“reuch strorg rescrvations as to the
substance of the rule laid down in Article 8, paragraph 1, relating to
initial impossibility, the Group decided to maintain the provision as it

,tpod._

ith res pect -to ézlip%:_g_lt was agreed to replace in paragraph 1
the words ﬂa third party for whose acts the other party is responsible" by
“"a third person acting on behalf of the otHer party” and in paragraph 2
the ﬁor - Pa third party Ffor whose acts the otherp party is not responsiblet

"

by ”any othew third person®, .

Ta Article 10 the indication of paragraph 1 should be deleted when
-referring to Article 14,

As to ?TLlLl@ 11,it was decided to replace the vexd Tpromptly®
by 'S*;l'thoux_ undue de }.u}"

In conneciion with Avticle 12,the question was raised as to WhCLHL“

in its present fo rn, the provision contained therein did not ge too far
since it envij th@ adaptation of the contract not only by a.court.or
competent a bi" tion tribunal ba* even by a conciliator or any cther.

third person. zhe Group decided to delete any reference either to the




conciliator cr-to third persons in general zo as to make it clear that at
the request of one of the parties only a judicial body already competent

for the settlement of poszible disputes which might arise from the contract
may in+e rvene’ and revise the contract. Having decided this, it was felt
that the ‘provision could be meintsined without square brackets, As to Iis
wording, it was ageed to r

<3

ap ace in the second line of pavagrach 1 the
words Van undus hardship” Ly Yan unfzir detriment”.

As to Article 13, the Group. favoured amending the text in the follc-
wing way: A decl;rntlon of avoldsnece of the contract is effective only if
made by a notice which reaches the other party'.

E oy

Avticle i was left unchanged.

In Article 15 ,the opening sentence was changedso as to.xead "If the
parties regard the contract or th terms of the contract as severable and
a ground of avcidance affects only such a severable term...”. -

Articles 16 and 17 were maintained without any alteraticn,

Article 18 -was also approved in its presen t form., However the Group
noted in this conﬂectﬁon that its final fate would in arny event depend on
whether a special provision would be included in the preliminary chapter
indicating which of the articles contained in the varicus chapters of the
Rules were t9 be COn idered as mandatory. B '

5. The &roup then proceeded to examine the Draft Chapter on Substantive

Validity of Internatinfal Contracts - Section 2: bFublic Prohibitions and
?erm1551on Regquirements UNIDRQIT -1983:Study L - Doc 27)

With respect to Article 1, theve was 'a’ “Duerﬂl agreenment as t¢ the
necessity oF their heing at the beginning of the zection a specific article
providing a definition of the main concepts wusad in' the Following provisions,

The article was however considered as not being entirely satisfactory in-

its present form. It was first of all suzgested combin ing the present
paragraphs 1 with § and 2 with 6 and to trvy to find a nore concise wordine

In paragraph 1, the present wording should be replaced by V.. .mainly dirécted
at the 1mn1ementat1c1u a gereral polic he State and not mainly aimed

at justice between the pearties,” a form Sed_e.g. in - German

es of a public and &

case law for the distinction between p:

private law character. In paragraph 2, instead of “an organ of the State
or-an organ acting ou behalf of the State," one should speak of Yan in-
stitution exercising public authority™, 4is to g aphs 5 and 6, the

.

precise meani of the concépts of "nullity" an4 ‘ineffectiveness’™ wd

g
questioned, - In order to aval d possible misunderstandings, or conflicting



constructicns, it was felt advisable to avold thair use and instead to -
say "the contract is null and veid" and Uthe contract does. not take full
effedt’, 1In this case, ‘the present paragraph 3 could be deleted, As to
paragraph 4; while fully agreeing on the subztance of the two requirements
laid-down, ther in, the Group was of the opinion that the first of the

two should posgsibily be mentioned in comnmection with the general definition
of publi~ prohibition and public permisgion requivements (see the two new
paragraphs resulting from the merger of the present paragraphs 1 with 5
cand 2 with 6). As 1o the second requirement which clearly has private in-
ternational law implications, it was suggested not to mention it in conn~
ection with Article 1 but to include it within a special provision dealing
with all the az pects of private international law at present forseen in
the section,

With respect to Article 2, the purpose of whi ¢h is to lay doyn the
conditions under which public prohibitions and permission requirements of
a particular State are to be taken inte account, a new and more concise
text has been proposed which :eads as Ffollowan

A1) The provisions of this section apply to public prohibitions and
permission requirements provided inlegal. . rules which claim application
to the contract whatever be the law governing the contract and have a close
and simificant connection with. the contract,

(2) Ebmi@1whdcpmﬁﬂdﬁmzmﬁgmmmmﬁm1mqﬂnmmﬁammﬂm;mu
fused application if they do not satisfy the essential requirements of i~
ternational trade cr the lepitimate interests of cther States having a

close and szgnliLCdnt conhection with the coptract.

3} Nothing in these pules shall apply the application of legal ruieo
of the forum which claim application to the contract.

It was observed that the last Da* 1aph of this new text “is drafted
in a broader way since the last sentence to be Ffound in the corresponding
paragraph of the original text ("...provided the law of the forum has a
close and significant cennection with the contract”) has been deleted.
thile admitting thet such a further requirement might be regarded as su-
perfluous as- long as the matter had to be decided by 2 State tribunal,
doubts were expressed as to whethey it might not prove necessary if on-
the contr rary-the matter were to be dealt with hy zn arbitrator. Attention
Wwas alsc drawn to the fact that the rule cont ined in paragrach 3 of. the
criginal text was missing in the new draf

With respect teo Article 3y }aragrmnh'l,‘it was decided to delete
‘the opening words "unless otherwis e provided” since the non-mandatory
character of the ruls already flows from Article 7, Different opinions




were. expressed as to which of the perties should have the duty to iake
the necessary measures. In ordar to obta

in the permission, The rule pre-
zently laid down in the first sentence of the veragraph was generally con-

=) 2
sidered to he acceptabl Az to the rule 1ald down in the second sentence |
[

=

it could give rise to dlfficultieﬂ if the public permission were Peguired

single act of performance but for the contract as a whole. The

net for a
Group decided to replace the rule by & more flexible one according to which
the duty o seeX to cbtain the permission lles with the party who is in

the bestpegition or who is the best able te de so.
P

A lengthy discussion took place with respect to paragraph “,wnch
was, in its-present form, unmimously found to be too heavy. Fipst-of
all, it was decided to speak instead of “the party required to take such
mearuves &8 are negessary to dtain public permission” of "the applicant
party'”’. As tc the stbstance of the “FOV¢o1®n9 it was pointed out tnat at
present-only two situations are OﬂVlSdgeG,:i.e. where the applicant party
does not fulfil ite duties and where it falls to obtain the permission,
whereas there iz still a third situation not contemplated, i.e. where per-
mission has been refused. It was equally felt that by dimply stating that
in the first two cases the innocent party may withdraw from the contract,
the question rewains open as to what would be the fate of the contract if
the right to w1thd“<W from it were.not:exercisedd In any case, the concept
of withdrawal was far from being sufficisntly definsd. In this pespect,
it was suggested tO-pruk rather of termination ( a "résclutionin French)
of the contract, ‘

Az to paragraphs 4 and 5,1t wes decided to merge them imto one
single paragraph and to leave the guestion of the kind
could be claimed to the general rules on damages te be found in a laeter
chapter of: the Rules.

cof damages which

ct to Article 4, 1t was first of all suggested to change
-its presept title 20 asn to read ”Gfanting oF public permissicns’. It was
further decided tec insert in p ; 1 The words hbecomes™
and Yeifective” and to change
s

read "urless another date i

an
th last_words of the provision so as to
. .

the words Yor subsidiary®
intanded to apply only wheve The

In Article §it was: decd d;d to
¢
50 as to make it cleary that the rule is
party has a branch operating-in 2 State where no prohibiticn. or permission
reguirenent exists.

In relation t that its present wording

- =
should be amended sc as to take into acgount First of all the changes which
had been introduced in Article 3. In addition, as to the concluding words

("...unless it becomes apparent that the parties would not have concluded



witheout that term”), it was suggested to replace them by the formuia

it
gad 1r a similar context lﬁ.ﬂftlbl " 15 of Bection 1 of Chapferﬁlll (", LF,
i

o

giving due consideration to all civcumstances of the ccse, it-is reasonqble

rt

o upheld the remaining contract’}.

With res pect to Article 7 e 7ithe gquestion was raised to what extent
Article 1, which iz intended to o deal rerely with definitions, could be pe—
gerded as being of’a'mandatéry chﬁracter In this mespect, 'the more general
problem was discussed relating to the » precise meaning of "mandatory® within
the framework of rules not necessarily to be incdrporated in a binding
Convention. The Group decided to postpone for the time being a more de-
tailed discussion on this point which after 21l will have to be clarified
also in connection with Article 18 of Section 1 of Chapter I1I,

6. The second item on the agenda was a first examination of the “Pro-
posed Rules on Ha ardship with introduction and e?pianqtorz_redor*” grepared
by Professor D. Haskow (uyIﬂRQ;T 1982 Study L ~ Doc 24}, B

A1l the members of the Group expressed their greatappreéciation
For :the excellent work accomplish>d by Proféssor Maskow with respect to
a subiect which not nnmy is of an extreme complexity but which by Peason
of its novelty has not so far heen the object 'Gf sufficlently elabcrated
rules either at international or at natiocnal level.  Unfortunately, due
te lack of time available, the Crowp had to limit itself to a First exchange
of views on the general features of the propesed rules,

Az to their title, it was felt preferable to avold the term "hapd-

ship¥ and to speak more generally of "changed cilrcumstances’ (in French

"changement de circonstances”). With respect to Articlel a)the heading of
which should read "Claim ﬁor Renegotiation” it was generally felt that the
variznt presently forseen in paragraph 1 should not be adopted, so as to
avold the risk of confusion between the cases contemplated by the presant
rules and those of "force majeure”. Doubts were furthermore expressed as
to the precise meaning of the expression "aims recognizeably pursued with
the contract by this party™, Some resevvations were equally made with

alc

respect to the rule laild down in paragraph 2. The view was axprassed

that the present paragrephs 2 and 3 should be replaced by ope single and
more flexible rule stating the duty of the disadvantaged party to exercise
his right to clainm renggotiation without wmdue delay. A lengthy discussicn
took place with respect to the three variants paragraph 5 of Article(b)
While some menbers empressed their preference for variant 2, others chijac-
ted to it on the ground that a simple recommendaticn made by a Court ¢4
the parties for the adsptation of the contract which is not essisted by
any kind of sanction for non-cbservance would net be of any great use.
With respect to variant 1, attention was deawn to the fact that in many
jurisdictions courts are traditionally reluctant themselves to provide for




en . adaptation of the cgltract Since arbitratcrs may have fewer hesitat-

fons in this respect, 1t was questicned whether the Rules should not re

comrend to the parties to agree on yecourse to a third person in case ¢
a failure of the renegotiation bheitween themselves, znd to '
sclution at present contained in variant 3 In cases where t
not reach an agreement to this affect. On this axtrenely
as well as on the other prﬁhleM" raised by the draft, the Group £
decided that it would resume examinations of ' 3
cne of its next meetings.

7. The third and last item on the zgenda concerned the work to be

5E

carried out with respect to the remaining part of Cbamtner relating to

the parko:mance of the contract. 1n this connection, twoe preliminary

studies have been prepared, one by the Centre de Droit des Obligations

<

- of the University of Louvaim—l ~Neuve clrecteh by Professor M. Eon‘alnc

(UNIDROIT 19823 Etude L - Dow.28) and the otheb by Professor J. Rajski

(UNIDEOIT 1983 Etudelp—Doc,29‘. The Group expressed its gratitude to the

twe Rapperreurs and stressedithe admirable way 1
to be dealt with in the framework of the rules on performance had been

resented in the two papera. It asked the two Rapporteurs to. continye
tha1r studies aleng the proposed lines and to submit a ccnplet =G prem~
liminary draft at one of its next meetings.

=5

1 which the various issues



