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1. At the invitation of the President of Unld“Olh, he Informal
‘Wo“klng Group on the Dﬂ)grms ive gogirlcatlou,o¢,1ntern Lloﬂal trade
law held its fourth meetlug in Rome at'the ﬂcadquarL ers or_the Instltute
from 7 to 9 November 1883. The meeting was attended jy Professor Drebnig
(flax-Planck Institut Hamburg), Mr Duchek (Vienna), Professor Fontaine
(Centre de dreit des obligations de Louvair 1-la~ N¢uve},_MrA fartkamp (The
Hague ) Pfoféséof'Lanéd (Institute of uropean market Law at the Copen-
hagen Gchoal of Economics), Professop Maskow (instltu“ fﬁ; Kechtsver«_
'plelcnupo of foﬁsdam«BubﬂlSUer‘;s Frofessor Raiski iInSt;tute cf Com-
pahatlve blVll Law of the University of %1ﬂsew} Profeasor Tallon LSef~
vice des Recherches Juridiques Comparatﬂveo of 'v“y} and Professor Wade
(Azser Institute of the Hague). The Secretariat of Un1dro;t WA s repre-
sented Fy ro¢e°°of Bonell whu took the chair and oy Hp Meugln who -

acted as ecretgr3 to the Grouy.

'2} In aﬂgrgsalng a warr welcome to all participants, the President
of the Institute, WM. Aarlo Mattesucel t?aﬂkud them for néviﬂg accepted the
1nv+tqt11n to attend thv_meetﬂn and stre ¢-the great satisfaction of
the Inbtltute at naV1ng baen able to assoc ia € guth a large numder of
highly QUdLAflCL sp@01al s in the field of co wparﬂtlve and prlvate in-
‘ternat;ona* trade 1ﬂw. dhll recalling th turu_dnd functlon of the

‘thkiﬁg"Grouﬁ - it is comboseu of tho chbera o£ the %tudv Group who.
have declared their wzilimrncss qct¢vely to boop*rate in the ureparatory
work and the slaboration of the Various sections of tnb future Code and
is convened whenever the : QCEE>Lt} arlawu Tor each rayyorteur to submlt
his stuay for a first exchange of views - the President welcomed 1ﬁ_parti—
cular Mr 7uchex and My Hartkamp, who were present for the first time

pdicated thelr intevest 1n Delng usaoc1ated in the fut-
urﬂ'Wbrk'oF the Grcup. uLvep their great experience and Cuiotandlﬂﬁ
cap301ty in drafting naticnal ‘rules in ti 'ie-d of intérnational trade
iaw, Thelr presence could not but make a most valuable contributicn to
the work.of the Group as a whole. . '
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3. The First item on the Agénda was the consideration of the dbaft

rules on public prohibitions and permission rea uirements with ‘special
~reference to the revised draft Chapter III-Section 2, UNIDROIT 1983,

Study L - Doc. 30, and to the comments madé by the Coverning Council of

~UNIDROIT at its 62nd session, UNIDROIT 1263, C.I. 64nd session, »., 8 et seq.

4,7 In introducing the discussion, f ssor Bonell briefly recalled
the history of this séction. The de01310 o deal with the problem of
public prohibitions and permissicn requirements relating fc international
trade contracLo in the LPaﬂeWOPR of the Lhdpter o valldyty ‘atéd back to



gen mesting of the Group in 1950 {UNIDROIT 1930 P.o. - Mise. 2,
: ' T

AT the Harburg wmeeting

228 &
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of 1881, the Group was seized of a very ex-
haustive coi*aLﬂtive‘study and a temtative draft which in substance met

fi'the approval of the other nembeérs of the Croup.
of Tthe draft, to;etnm“witn an exmlfhatory veport was
the inaPQEG Study Grouo at its 2nd SLSaluL in Romégui982.'
that occazion some of the members of the ULud} Grbup exp!
reservations as to the underlying philosophy} the over
considered. the draft to be an ﬁxtrﬂme1v valuable basis for Lurtth

cussion and recommended to the Working Group that it pursue the work and
that i1t attempt to elaborate at its future sessions @ definite version
of the draft. At its last session LOLvaiﬁ La= Ncuva in ld83 tLe
~HWorking Group spent I
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‘prepared by Professor Maskow énd reached‘a Targe méasure cF aﬂreem It,ot
S

the amendments, mainly of e, which still “fLﬁlncL to be

a drafting nature,

“made. - Due to lack of time, the anuﬁts of‘tha Zoﬁﬁéin—l —Nauve meet'nr
could only be repovted oralxy to the Covernii ;

which:tobk nlace & Tew weeks aftetwards,

wicil at its 52nd session
 ‘L_5eSb1on Ilile’reitu‘
cerating, not-only to Professor Més?ow but ‘2lse to the dter ratbeps oF

the ﬁorklng-ﬁroup-théir*deep appréciation for the g onmrous QSS!Qtdnce

They had provided.to the Institute on. the Sred

codification5'some'members.expf assed.a numner of orrong reservations

'uf the rfOGﬂ@Sglve

against the very- philosoghy underlying the Id £t ELCtlvn ¢ of fh;ptbr'ili
(UNIDROIT 1883, C.D. 62nd session, . & et S‘g,:,'and asked the efcu‘“tc

reconsider . its previ ous PUS¢I¢OR in the llL

of thése oniact401

I BON

5. The discussion began with the statements of the: two members

h
whe were for the fipst time participating in the work of the Group., Io

particular one of then expressed his firm oppesition to the undarlying
policy of the present draft section 2 of Chanten IIX. Admittedly, the

problem of the relevance of public prohibitl and permission reguire-

neither thﬁ,iev forl. por the lex

“increasing: 1Tportgn0” i

the context
"'nurovcr concludu; and whatever the’

both thQPL ief
possible-sclution. ’
_‘tf‘ he e ,Jl’l_f_c‘l shou laz:f'j‘__g ;{;ﬁ va level_.:»u-r, hetvap
be left to the dis
_ hardly acceptanl
"e¢hborotea 2t n

2s5ent draft was mopeoven
gimilar drafits so far

L fd i
1nbcﬂ@m§mmmalﬁm@mmr
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‘el, 4% a matier of
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all of theft simoly s



rules of a third country may be taken into account wheréas the present
draft went wuch further ﬁg_gféviding that the same rules Eggffbe applied
and so, as the case may be, lead to the invalidity of the conmtract.
This 1atter5sdlutidn'waé unacceptable not onily because it would in prac~
tice dény any ‘discretion to the courts but alsc and move ﬁenerali?'bem
cause the fact of recoghizing a public prohibition cr a permission re-
quirement of & State Fiven its connection with the gqusstion of SOVETElgn“
ty ‘ of States, should be limited te the extent that such svvﬁrglgnty ob-
ectively reaches; {e.g. nationalization op eyprO“riatiﬂﬂ‘w4thih this
State) and not where there ig some other link which. might be of a quite
rbitrary nature between the eﬂécfin? State and the contract, 'The ‘other
éaaxmr alsc favoured a move flewible approach to The problem. While ac
CGPTLDP the idea‘of nciudlno & SDLlelL rale dealing with the problem
in the proposed Code, hé suggested that following the solution ‘adopted
“foﬁ'ixamtie'sy trticle 7 of ine ECE Lon’entlon on the,law:applicable to
bontractudl cbligations of 1980, judges or arbitrators should Be given
wider discretion in deciding whether;or7n0+ tc apply in sach single
“case the yubllc prohl\ltluna or pevmlsalon ‘requirements of @ third coun-
5try "If such a Chduib were adopted, one might even question whether it
Cowas $till guotﬁfigc to exclude from th og of the rules the mandatory
provisions 'of a purely private law ndtur o
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_ 6. The other members of the Group first of all felt it Lecessary
'*o exnl i the reasons which have led them to agree on the present solu-
tion. In particular, it waz stated that the fact thar the pfdblém of
the relevance of mandatory rules of a third country iz far from being
sett?ed 1n'é UH&FOPm way at 4an international level should not’ repreSent
an obStqcle to the inclusion in tna ‘Code of & clear rule in this respect.
On the contrury, ﬁinc¢'+h¢ Problem a3 such cannot be ignored and’ is &t
- présent s0lved in 4 ‘different w way it the various Jurisdictions, the ef-
fect of such @ rule in the préposed Code could only be tc reduce existing
uncertalﬁtleu. As to the argument that the prasent draft res tylcted too
-muuu the Hlacretlnn of the court, attentioh was drawn to the fact that
“the apleudil~ of the general. rﬁ1e Iaid down in Article 2 (L} of the
‘dpaft was subjéct to three kinds of limits or uOleLlOﬂS Taken as a
.;WhOTE ) the provisien therefore apTeared mu¢h 1253 new than had been sug-
”'9estéd ‘Ac a matter of fact, the Klnhu'of'nubl ¢ ppchibitions and per—
.mlelOD rethromentb of forelgh utatCQ whlch under such a QP$V¢ulOH would
'1n gr;ctlce be apyl‘e 2 51n»¢e Cdﬁtfa T were not veTy ﬂl?rereng From
those Wulch ﬂre ;lreaﬂy adcording to cuprent court DracLch g¢ven effebt
'lnrsbme'Way or anothur Elfallyj as to th 3ectio‘ that tue fﬁm
“Code é 1ould not deal at all with “erdLe irtérnationa¢ law aepe ts, th
‘cieariy 1nvolVed alnol1cy decision which lay'on side the cemveLeﬁce of
the Gﬂoup One might however argue that the provisieon under con51dbr—
Tation could hardly be seen as a conflicts of law rule strlctu sensu, but
rather as a Yadope rule"; i.e. a rule aiming at determining the exact ex-




tent o which esisting public prohibitions or permission reguirements
. may- affect the validity of a T o

CF,  Given the diverpgent views
in the CGoverning {ouncil, tha Group

ther discussions it should proceed zgsunption tha

-~ *ive soluticns could be envisaged. On the one Hgnu%'ar ambitious apprCFCh
)more-or,less aleng the l¢n:: of the present nd, &

" @
in the sense that the provlem of the relevance

less ambiti
of: foreign
Tore left to the existing rules and eriteria

w1

mandatory provisiors dhould not
& O each'iex'fofi Whlie section
of Chapter I1I should only desl with the effects on the single cont“act
‘of public prchibitions and permission we4u¢1aﬂe“bb once tht‘f Peiewance
had been established according to the aopliical
decisicn.in mind, the Group then proceeded
the revised draft section 2 (as to be found -
with a view to preparing a new draft ewbodvin

thus permitting the Soverning Council'tu EHOYes

or the -other. The Croup was 50 seized o W 5 Ce

by Professor Wade and by Professor‘Rajéki and intended to provide uyseful
suggestions as to possible amendments to be nmade in the opriginal draft a
regards both drafting end substance,

8. An ewtremely detalled. cussion took place on articles 1 and 2
f the draft.

“n

The purpos

D

f Article -k is to'define public prohibitions znd per-
£

“the zcope of th ‘where-
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missicn requirement
e

i u
as. Article 2 is to! lay down the criteria on t

]
3 ended , he basis of which
it should be decided whether or not legsl provisions of the kind dLFlnLu
in. Articie 1 have to he appiied in a given case. '
Tnitially two differnt positicds were adopted. On the ohe hand it

e

f not-neceqsafyg to have two dlfferent ar-
ticles, the one defining the pre‘iae nature of the prov. iSiOﬂa env194f 2
nd the cther deteremining the exact “cops of t 't

was felt that it was usef ulu

clear r“wht from the beglﬂ—
and

case; this -all the more since it Shcuid he

ning - that cnly so-called iin 731%185101 reﬂLlP

ments areg to be taken iLto'considerat ; hich may affect *he leldltj_
op the bfsectlweueas of a profibitions or per-

mission, requirements must accessible rules of law.

Onithe other hand, the Opimi T WAR SXDICSEa! th“t For “the sake of havlnb
as concise and clear a tewxt ible

8 114 be Lettdr to try and
comb;ggithe two articles inte one single one, embodving both the defini-
1 . ! L

tion and the operative rule: in
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2 propose 3
instead of the concepts o of "public prohibiticns® and "public permission



vequiremerits”

ally updéws rood in the same sense, the concep
wblun though kerhdns of & more generic nature, would at least in practice
bettcr‘rbflayt the kinds of prov1sxons envisaged. {price regulations, anti-
trus; m.le;3 C”P”EDCJ re:& ations, 1.ﬁurt or export -licences, anti-boycott
regulations)..

which are rather unconventicnal and far from being univer-
b of Yecomomic legislatic

1Piﬂally5'the majority of the Sroup favoured this. second: approach.,

~ As to the conéepts te be ﬁsédﬁ it was decided to.aveid any refer—
ence  to proﬁibiLlonw and rew“1551cn requirements and alsc not.to speak
of ecohomic laws or legis lation but to use the word “legislation® alens,
it being unders t)Qd that it s?vuid e mads clear in the explanatory re-
port that such a term was intended to refer wnot only to sta tutcry provi-
‘blOnSth zlse to provisions de eioa;d by, judicial decisions or established
by means of govermmental order 2, provided that they are generally acces-
sibls,

he articie should make it clear that only those
'i the scepe of the proeposed uniform rules
which are directed main ily a ensuring the implementation of a general
policy of the enacting Sta te and which do affect the validity of the con-
tract and this in order to exclude those provisigns which on the contrary
are aimed'm; nly at justice between the parties and/or those the appdi~
cation of whz ch would SlPDlU le aa to Lﬁe uubat+tuuxen of the contractual
term as agreed between the p%rt es by a teruximposed‘by law,

1ne Text ?ts 1f of t
legal frov1slonu may fall

-E'"J‘

’H’

43 to the c“'terié °n tne basis of which to decide whether or rot

provisions of thia ind are given relevance in a2 given case even if not
being part of :elth r the_lex fori nor the lex. causae, it wa generally
felt that the cfft,rla at present laid down in Article 2 of the draft

were satisfacto rg: the only change would be to incorporate them in the
same single articla, possibly by vhuTE“PTlPC them under separate sub-

5

paragraphs S0 as e qulllfatc thelr immediate comprehension,

r”Thﬁ iast issue to be solved concern ed the formula te be used in

order to establioh ths kind, of weicva1ce which has 19 be given to pro-
visions neet_nu thy requWreanto lﬂlu down in the article. So far, the:
draft spoke oF ”Mpulication“. Ih this respect the opinion vas- expresgaed
that a more generi ic op flexibl@ cramla shcu*a be .used in crder not to

ducc £50 wuch the discret 1on_of the judge or arbitrator in each single
case, AS a matﬁer:of facﬁgiﬂn en facing such a kind of mandatory provi-:
siong 6F a third count‘ri thc judge o arsltr&tor might very well decide
instead of ap p?jisg the provision as ucht, werely to apply its effects
as to the fate of the contract and t i cit;emyby,g1v1ng he same effects

I
as those established By the foreign lav ¥, Dy giving the effects which his



cwin law normally sttaches to simllar provizions or by himself deterni-

ning the effects to be given in

i orlity
mance, which might or wight not lead to the granting of damages, Al-
ubohgh recognilzing that by using the formula “effect shall be given to..
this idea would be reflected only to z certain sxtent, the 67 oup even=
tually decided to adopt it instead of the former fewmula of “shall apm'

.

ply¥. -It was however article under

congideraticon specify t was o be under-
steod net in-a strict

cail the variants‘rﬁferred to ahove .

adly so as tc cover

9. Article 3 of the draft deals with the guestd
cation betwsen the parties of the duty to aj =
where such a permission is required, of the precise content of such a
duty and of the.consequence 7 £ : r ; 3
applied for or if such a permission is’

! et

L .
POUR ] ight of-wnat had beén decided with respect
to Articles I} and 2 it was nacassary filest to define the scope of the
Py @

‘l

6]

ions deali ng.with public permissicn v QUif“EanS. “In other words,
t i le 1, whlch was ce the foremer Ar-

¢ the noticn of oublie
réer to First te pro=
casss where the fol-

z
permission requi:

ﬁ

enents a provision
vide such a defin iticn and second to indi
lowing provisions dealing with the allocatisn b
duty o apply for g public permission will opeﬁ
pect, it was decided to maintain the formula
paragraph 2 of the.draft according to which
deal cnly with permissions which !
evcizing S
envisaged: one wheve at the tiue
confract does not take full «Ff

puciic zuthority, Ais

where irrespective of the Ffate

the 3tate which provides for the perm rformancé”

ig physicaily impossible without such .
menbers of the Group, the specificatich

tchsome
lus10u
of the conteact” should be put botween sg

not preclude the possibility .of dealing within this contexs disc with
cases of supervening permission: ‘requirements, ' ‘



i0. With respect to the question of which of th
duty te apply for the permlsclonq the Gfoup agreed:on
Coréing“fc which it should b the party who has a niace
the State the law of which PLQL;PQS such & permission.,
however, -the "ques tlo was raised of a party not ue¢nr 3 _
thepefore not trlbfly SDC&kluL hav.mfL place of business as such but
enty & residénce. It was decided to 1nclugh a new provision 3t1fir>,th‘t

‘e to that party’s habituwal vesi-
» in the dralt in cases where none

in such & éaSe're+ ersnce should be ma
For

D

dence. As to the cpiteria provided
n

0.

in the State requiring the permis-

of ‘the parties has a place of bhusinea @

sion, it wes arpusd that to refer to the party “who is in a better Dosi-
tion® to aﬁplv for the aermjssﬁon was tos vague a critericn wnﬁbJ could
ornly create “uncertainties und disputes betwesn thb Dart1~ It should
therefore be veplacéd by a mors obiec ti@é'éri rion such as a:feferéﬁée

to the party recuirved ‘te perform the obiiva+ioﬂ characteristic of the
given contract. While agresing that the fivrst criterion was ‘too vague.
tﬁe-mﬂj crity of the Grdup was howeverp reluctant to folliow the aacpested
smendment : with espect to a number u+ internation @l trauu acticns it is
véry-ﬁiL¢ w1t 1 not impos =siblie to qeuevn¢ne wqa+ sho“¢d be regs rded as
the CharaCLEPLoth pe“forﬂgﬂcee Tt was therefore decided to adop only
one cyitericn For thé case where nome or tnL parties has a place o; bu
ness in the enacting State, numeiy ﬁaaL 11 such 3 case the pa%ty whos _
performance requires the permission shal 13 taxe thb npcgs““ry meaburea

3
1

to obtain it,

11, N¢ objections w ,
contained im paragraph 2 of icle 3 of - "5”4?'° ’Wi{h'réspegiiﬁoﬂthe
duty of the applicant party to inform Lhé cther 5&rtyrcf'thé Tant or

- final refusal of the- permission W1thuut uzd“b uei;y' it was _
sugpested to. qelete thie Lcrcr*‘iﬁal' as The DTlEuLPKL of good ra¢th re-

quires-that evén in the case where the’ ueﬂﬁ¢551on has beeq denied by a
lower authoérity. the other perty ghuuli be ¢ﬁfovnud of 1t 1thopt?undue
delay since ‘such refusal, even if not Finzl, could imply dgltloﬁal ex-
peuse and delay. Furthermore, it was decided to single out this rule
from the rest of the pavagraph and to put At tozethe 24 w1tn the rule pre-

sently laid down ip"i ticJe i pardoroyn 2 of the dra Ft

12.%&s {o paragraph 3;“accord;’g te which if the applii cant pdrty
does not fulfil WS(mbngMb‘m dvr?xﬁy' mﬁtmé otawmam
the conhruct ‘attenticn was drawn to tHu Tact tha 1*b@ time ;lmlis DPO-
vided thereLn might give rise to ATfflCu&tle“~£nQ- inder Tanc1ng91n '

practch since they are the same as those Foreseen in pardgraph L

far as the right of termination in case of failure to cbtain the perlis~
sien is cencerned., In addition, it was felt vhat the proper sanction
for- tne party's :@;lure to fulfil his duties should be that ggngrALly
prov1und Tor ;n-daéss of ﬁoh4per*0ﬂwunce of 2 contractual oallpatlon,

It wag thergfore decided to delete the pdr“graph as a whole, '

*‘h



fn the substance

13, With respect to paragre
taollub for the

of the provision, the Group felt

case whers the part ies have not themsielves agresd on spec141c pe rloﬂrof time &

of the tli-., J..L_Hnlt_ to

fi x¥2d Time limit OFf six wonths: sines the le :
be *ranted'ClearLy de pends Gﬁ the kind of transaction nnder considera-

ar tances of each single cacﬁ*_one should
rom the conclus usion of the contract.

14, The Croun deciged to the reasons gliven
in Conﬁpﬂti on with paragraph 3.

15, Az to the ﬂp@Vl%io“ Dres
’ :it was uecwded o de ]

née@ed to be repnraseg 50 as _
prehibitions or @#wmission regﬁire*.
the rulé to Article 1 wherérit.Shéuld begoine 3 new J
to rbstrlgt the operation cf“the seneral rule laid-dov'
Another Holjt which was raised concerned the faet +

version the prevision only referred to the cése where & party can rea-

senably Le eupected to perform the contract by 2 branch cperating in &

State different from the enacting State. It was ‘ghbu that these case

o

also sheould be covered where a';artvg thcugﬁ not having a branch cutside
the enacting Stat ﬁeveriha?c easonably be‘expected to perform

7}

the contract e.g, B ause ha di a bank scgount or of the cother

(_‘.
necessary means of performance in such o third_countfye,'ﬁorl hddi

d this
be understeod as an invitation to act wheaever naterially poss Lle in

viclation of public rrohibition o permissic

=ing3m5tares as a matter of

3
tendad 0 apply only whepe Lna'parff may

down in fpticle of s o 1 of Chapter 3, "It was ”hkref ore deg

o
particular context but simply to
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Heving thus finisned it fivet vea F the draFta a sm;ml
committes RoEs '
ar.d Wade.

changes which had heen
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visions in such an order sc as te rendep

of each other the provisicns concsrn

tory rules and the provisicns relating to the rights and dutie
pavties when thelr contract is subject to a particular permission re-
quirement,

19, lhe new draft
the fellowing: '

Article X

(1) Effect shall be given to legislation, insofar
it affects the validity bk the contract,

a) it is directed mainly at ensuring “the im~
=neral tolicy of the

enacting State;

'b) it claims application whataver Fc the: lay
otherwisa governing the co Lurdct

_ nificant connac-
ticn between the i: '-f the enacting State

‘d) it dis not comtvary to the essential re
rements of international trade or
of other States having

gitimate interests _ _
a cleose and significant connection with

(3} FKotwithstanding parvag:
nevertheless Lo rega

tractual obligetion ¥ _'*_, rence not affected by
‘EECLSluLLOﬁ as vefer to i
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fouut
-
I

cbtain a grant of permission within an zgreed per-

iod or, where no period ] has been asgreed, within a
reasonabl' 16P¢OL from the.ceonclusiocn of the contract.

Avticle B
ekl et

‘ LCL the purpose of this aectiqti—if z party
does not bawe a place of bhusiness, referengs. is o

be_mgae to n¢s habitual resldence.

20, When seized of the new text two members of the Group immedi-.

ately obiected that since the scope of Article ¥ on the cne hand and of

Articles & et seq. on the other was clesrly different, the former deal-
ng with the relevance of ation affecting the- V&L‘dll .of the con-

i
tract and tﬁe latter. Lcnceﬁnlrg permisgion reguirements, 1t was ngces-
sary to ﬂeﬂﬂat also in the content of this second set of rulss: the pro-

visions - onLawneu in 3<vd3rdnhsfﬁ anc § of article X. It mayfneithat;
ts preg not even specify which public per-

rission ﬁtquiranents nave to ye t&neg into accownt in each- _Lngle ca
Yét;eveﬂ aésﬁ ing th@t_in priﬂcinlglthe:agticle* i)
avery kind of. BbrmiéSiG; recuired fﬁpﬂgﬁe cffectivensss of a single cdn-
> ce, it should Le made. clear that at least.im
of-ﬁrticla %, the parties may not paly

3¢
oply-with respect.to

tract or for its performan
l_hf,. Cub*"
on” such

21, He wawer Tﬂt othe* merbers did not  shave this copcern. | For

_themalthelre]:thnohlg between Avticle X .and Articles A et seq: should:

be 1’56”3 tOOG :L"‘ 'the I Ol_i_{,v\"" g way srticis ¥ lays down the ‘CI’it@,,I‘ié}.
tn& ,dolS Oi 1\. ,.“..CI‘ lt Can bea. uk';f,'-

o

3 Jto which mandatory ruies, even
if bglong$r e the 1aw of = thlrd country, affect shall be given.
The_rutmer vuﬁuﬁ forn

affects the: val-

idity of Lhe contract, has been G cover hoth
Fforeign 2 requivements, dAre
deal at all with
m mandatory rules but-layn‘:-

-where the effective; .

Foy 5 et amd me
:ot Lo & permisaion

the guestion of

should equally be found on

down lu Article X, uﬂOulﬁ
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ey,

Lo

groept

gccording te the criteria of Avticle X or the
of private international law is to be disrepa
imto comsideration whers without such
the contract would be physically Ilmpo
pulation in a case where the poods to

enacting

1

23, hecor
tolnake an extre
Articlie ¥. They
stating that YA
guirenent where

down In paragrhag

absence

cady lea s
decision‘at a later utages the | agreed to

ding to some
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e rarance
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graph between: square brackets,
24, The Zroup wanimously ag
made in-Article ¥. Flrst, it wis
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Ccontained in 1itt, (&) of paragrapgh 1 in the opening phrase which would
-therefore read as fo *oms : VEffect shall be given to le*1a¢gulon di-
rected msinly at ensurlng the 1mpLmenuatlon of a vneral oollcv of +h

the vaila¢ty of the contract,

enacting State, in so far as

¥

~

only if : (a) ...(b) ... and
inclusion of a new paregraph 2 according to which ‘"Nothing in paragraph
1 shall Mmit the application of lepal rules of the forum which claim

gpplication to the contract®., It was sdﬁltE“C that this principle wes

alrsady implicif'in paragraph 1, However, j : Ty
understanding, it was felt preferabls to stite
_bonsequance of the inclusion of this new odragrdnhs the former parag rﬂons

e}, The second amendment concerned the

(RN
¥
i

2 and 3 will now become respectively paragraphs 3 and 4,

25. The Graup

provisions sc far ex H

namely section 2 of Chapter 3 entitled “Public policy legis
tlc_es A and the following on the cther hand should be_i“cludgd,in Y
separatﬁ cbdpter wnlcn fop IDL time;being COU, :

o
o B
or
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o
]
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the title ﬂPUbllC PEPFLS ion Lugulr ments,

26. The second it
draft rules on hardship

em on the sgenda was the censideration of the
{UNIDROIT 1283, Study L - Doc. 24).

In view of the lack of time, the Group ueb1dué 0ot io enter intc a de-
tailed’ ai scuas¢on c:nC the dr?r* itgelf. . ﬁL depo” teur, PPOf“bSu¢ _a%row
inférined thé other members 1haf he n“d not vet 3n+rouu¢ed Iy mod1F¢~
cations in the - draft Fol_owlnw the Lo lvaln ~lia —Mguve meeting  but that

he 'wouid in th near future reconslder 1t Jalso in thﬁ llﬂﬂt of the most
recent evelopment in this fieid end in pd“*lcul r the studies under-.
taken by the Gesellschaf* Fir Rechts verglelichung, the rebults of the
récent International Cbﬂtrpss Qﬁ Arbitration and the wor in progress

in the ICC ad hoc Comd ttee on Handshin Lgl“qtu. hftudthn was also

drawn tc the last gession of the UNC TREL Working Group on the New In-

ternationalk COﬂuﬁlc Order wh era_tﬁe p“uDLu of hardship clau;es hias

been, w1dely chated in iwhe context of internaticnal ﬂontréct° for the .

cﬁneruciloP ;qd erection af‘larga industri al. plants and where, ul?fbra.

opinions as to the adpisabilit# of dealing W;th thisg Qupﬁcct mittbr
=

hﬂvc haen Pxprﬂs~ed._ While o0 -
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c“5101 was volced ir particular by . the develeping count“; Hdg to be
carefully esxamined, the Group however stressed the d;fferemce_wnlbh

exists betwesen the so-called hardship clauses which the varties might

expressly stlph;ate in their contrach and hardship cases which may arise even
whe're the partleg have not expressely provided for them in their contractual



ar kinds of con-

Carvangements and which at least _
that provided

tracts would seun To reguire &
~for the typical cases oF “force majaure- ., -

or Fontalne and

-
[
q
0
73]
o3l
]
3
ﬁ?
.
[ 15
S
?J
[y
ot
Lot
-
v

EE
the hasic criterdia which tley intended to folls
raxy draft of this chapter of the Cede and hic
r;r paratory note submitted to the CGroup (UNIDRRIT 1388,

From the cutset, the necessity was stressed cf coordinating as - far
as possible the work on performance with that on the following chapier

cn non-performances of contracts. Professors brch
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the Rapporteurs for the latter chapter announced that asz s
work had reached z more advanced stage, they would immedia
their colleagues Professors Fontaine amd Rajski of the progress mwade,

The Group then paid particular attention to the list of items which

zccording to the Rapporteurs, should be included in the chapter on per-
formance .

On the question of whether or not a provizion defining the ex
meaning of the principle of geod faith in commection with the perform—
ande of_contract: should be included at the bhe eginning of the chapter
the view was expressed that since in Liminary chapter: of the Ccde

z with the rélevance. of
the principle of good faith in connection not only with the formation

a general clause had already heen zadop

and ﬂterprotgtlgh but alsc with the performa we of contracts, it was

can
at least for the time being not necessary to envisage the inclusion of

el

siwil ar clause in this particular context.

As to THQ dtems listed under the o

mpers 8,0 9, 10y ("imputation

L.

des palments”, "preuve des paiments’, et ‘demeure da créancier”, 1t was

4

felt that theilr importance within the framewerk of the Code was rather
5

3
questionable. 0On the contrary, all +the dther items of the 1ist. wers
heldito be of great interest and the only recommendation which the . Gr oL
made. was that when emberking on these issues, one should trv te avoid
a8 Far as posgible following the tradi
ordnr COmmOT. to some but not-all existing ¢eri %thS.

-a8 to the sourdes to .which rvecourse weuld be made, the Rapporteurs
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agreed that preference should be given to internatiocnal legal instru-
1

ments, whether of & lsgislative or of z purely contractual nature, in-

stead of the existing national codifications, atten-
ticn was drawn te the fact that at least in the 2 ondi-
tions and standard forms of contract currentiy usec in imternational

trade practice, the problem of performance of the contract was usually

not dealt with at ail ov, if regulated, was considered in & way reflec-
ting the particular aspects : T
and was not therefore capable of heing e
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