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Articl 1

1. For the purpose of the Present rules

5, "factoring contract®
contract concluded between on 1@ party

the suprlier) and another
is to provide at least two of +the
his article and the supplier is to
sis, by way of sale or Security,
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as
QJD"

sign to the fictor on a continuing &b

receivables arising from the sale of goods,

el

2. The services referved +o in paragrash 1 of this article are
the maintenance of accounts, the collection of receivables and

3. In these “ﬁlef P—FLTLHC“S to ”8“18 ﬂf goods? and "s et oha'l

gxcert as therww se 1nd1ca+eﬁ include the SUpply of rarvices,

or

Article .2

1. The present rules shall apply in relation +o international
actoring contracts, that is to s&y, factoring contracts relating «holl}

in part, to receivables = arising from a contract for the sale of cds

between partisz whose places of business are situated in different Ctﬂ teg,

Where a party har.norﬂ than one pJace of business, h
for the purpose of this article shal}

w-

5 place of business
5 .

[£3]

,..J

ship to the contract of sale and its performance,

2. The pregsent riles shall APply only in relation te factoring

contracts pu rsuanL To which:

@ I'rom the sale of rnods
trade or professional customers (debtors), and

~~

a)-the veceivakles o be assigned arise
to

(b} notice of assignment of the receivables is +o be given to

that having the clozest t relation-




As between the supplier and the factop:
{a} a contractual provision for the aasignment by the supplier
~ of existing or future receivables shall be walid, sven
though the contract does- ot @ pecify them iﬂclVlﬂual1v ir
they are so described that at :he,time when they come into
'existance they can he identified aa falling within the con-
tract; . ' - '

{b) a provision in the factoring contracs ry which future pe-
ceivables are assigned shall have affect according to its
terms without the need for ARy new act of transfev oy the
supplier after the receivables have come into existence.

Article &
Lrhaeoe &

The assigh‘ent of a4 receivable by the supplier to the factor

shall be effective nor

twithstanding any agreement between the supplier and
the debtor prohibiting such assignment, '

c contract or an ass¢gnmenL made pursuant to it may
validly provide for the transf > autematic or otherwise, +o th Factor of
all or any of +h Supplier's rights nder the econtract of sale, 11cqud1nq
any provision im such contract vese rving to the supplier the titls to the

goods,

grapn Z of +this article, the assignment shall be

o Subjbct to parag
offect1V¢ acalﬂst tha dektor if notice of +ha assigoment to the debtor:

ng and reasonably identifies the receivables

(a) is given in weiti
~which hava bean assigned and the perscn to whom the debtor is

2. A notics of assignment hall be rroctle for the purpose of
paragraph 1 of this apticis . only in relation to a receiva ble arising under

o

contract which has been concluded a+ or before the tln the notice is
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Article 7

If the debtor in gecd faith and without having reason tc know
of any other person’s right to payment of a recelvable makes payment to
the factor pursuant to a notice of assignment given by the supplier or by
the factor witk the supplier's actual or apparent autherity, the payment
shall be effective to discharge the debtor's liability pro tanto even if:

(a} the receivable hai not been validly assigne ¢ by the supplier
te the facter; or

(b} the right to payment of the receivable was vested in a third
e

Avrticle 8

L. Except as provided in Article 4, in 2 claim by the factor against
the debtor for payment of a receivable arising under a contract of sale the

cbtor may set up against the fsctor all defences of which the debtor could
haVe availed himself under that contract if such claim had been made by the

supplier.

2.  The debtor may alsc exercise against the factor any right of
set-off in respect of claims existing and available to the debtor at the
time the debtor received notice of the assignment against the supplier in
whose favour the receivablse arcse.

Article 9

Without prejudice to the debtor's rights under Article 8,
non-performance or defective or late performance of the contract of sale
by the supplier shall not entitle the debtor to recovep mcney peid by the
debtor tc the factor.

Article 10

i The Ffactor shall not, by reascn on y of transfer of title to goods
to the facteor as provided by Article 5, ircur liability to a third party for
less, injury or damagze caused by the goods,

2. Nothing in this zrticle shall affect the lia ility of the factor
where he sells opr otherwise d isposes of the goods to 2 person whe is not
the supplier, another fastor or the debtor.

Article 11

The present rules shell also apply to subsequent assignments of
the receivables by the Factor tc¢ ancther Ffactor as i the first factor were
the supplier and the other factor were the initial factor, whether the places
of business of thz factors are situsted in the same State or in different
States,

o




EXPLANATCRY REPORT

| p:epéred by the UNIDROIT Secretariat

BACKGROUND TO THE PRELIMINARY DRAFT UNIFORM RULES

1., At its 33 ,°e551on held in Rome frcm Boto 7 February 1974,
the & Governing Coun011 of UNIDROI? .decided on the'basis of -a memorandum
,submltted by the Secretariat to- include in the Work Programme for the
triennial period 1975 to 1977 the subject of the assignment of debts

in general and mere particularly that of the contract of *actorlng

It also asked the Secretariat to present a preliminary study on the
contract which would give the Council the possibility to take a deeision
on the order of priority to be sccorded to +this topic with a view to thg'
elaboratlon of uniform 1ﬂulc,s(l ‘ -

2. The Govern;nﬁ Counicil was seized of the preliminary feport
prepared by the Sacletarlutig) at its SSth sesgion, held in Rome on
15 and 17 September 1276. It noted in particular that the report,
which dealt essentially with three questions, the practical aspects. of
factoring operations, factoring under ndtional law ‘and the spécific
problems raisad by intzrnational factoring, had: together with a  ques-
tionpaire alsc prepared by the Secretariat been corﬂunlcatgd to a
restricted number of academic lawyers who were experts on the matter.
The Governing Council agreed to authorise = wider dlStPlet on of the
report and the questiecnnaire, especially to practitioners so that a
decision might be taken at its 56TR gsession on whether steps should be
taken towards the convening of a Study Group or. a Comm1+teu of Govern-
mental Experts. to work out uniform rules on the contract of factoring,
and at tuat session. held in Romeion 19 and 20 May 1977, it decided to
set up.a restrictad group of members of the Governing Council,perhaps -
assisted by one or more experts on factoring,to examine an analysis of .
the replles(qJ to the Gd‘SthEdanLrs\

(l) Minutes of th= SBPG s*cszoﬂ o% the chernlng LOUHCll B. 20.
(2) UNIDROIT ¢97q Study VI I - Doc. 1. o

‘(3) Minutes of the 55th session of the Governing Council, p. k4.
{(4) UNIDROIT 1377, Study LVIII - Doc. 3.-

(5) Minutes of the 55Th session of the Geverning Council, p. 33.




3. The restricted group, composed of Profensor Jean Limpens

Chairman, Professor = yeton M. Goodz, Professor Tudor Popescu and

Mr Heinrich Johannes Sommer. met in Rome on 13 and 1% February 197s

and after examining the veplies to the questionnaire it conecluded,
EEEEELEi}a% that it would be. desirable to elaborate uniform rules on
factorinéwgiven the significance of factop ing as a new method of financing
international trade which ic capable of responding to needs which othep
Financing techniques fail to meet to the same extent. The group also
considered that the uniform pules should, 1q1t1g1 at least, be restricted
to internationai factoring although it was SEG”C“t&u that rules on inter-
national factoring would not fail +c influence the various domestic laws.
With regard to the criteria which should define international factoring,
it was noted that in practice the concept of international factoring is
depenuant on a baziec relationship of an internatiocnal character so that the
future rulbs should be limited +o factoring relations concerning debtb
arlslng out o t sales contracts or of contracts for the provision of sepr-
vices between parties whose places of business zre situated in diffepent
States.

4. These, together with the more detziled conclusions of the
group, were brought to the attention of ths uovmfnlng Council at its
57th qession' held in Rome from 5 to 7 April 19784 7), and in aceordanc
with the powars conferred upon him by the Council the President of the
Ingtitute constituted a Study Group for the preparation of uniform rules
on the factoring .contract. -

icng in Rome, the first cn 5
p of Professor Goode, depuLlslng

5. The Study Groun iald thwae ses
and § February 1979 under the chairmanch
for Professor Llnpans Belgian member of the Governing Pounc1l of UNIWROTT
while Lhr second and third, held Ffrom 27 4o 20 April 1981 and 19 +o 21

April 1982 Were, Lollow1 ng the death. of Professor Limpens, c chaired by the

-
3

.
1

T
Netherlands nemb_r of the Governlng Coun i1, Professor Jean Georges
}- _
uauveplanne,\af

&. . At the conclusion of its third-se sgion, the Study Group adopic@
the preliminary dvaft uniform rules on certain aspects of 1nternatlonaf ‘
factoring as reproduced abowve, These will be submitted to the Govern1nv
Council for consideration at itg foRd session, to be b~lq in Rome from
4 to 7 May 1983, i

i

(8) See UNIDROIT 1978 Study LVIII - Doc. 4 for tha report on the session.

{(7) Minutes of the 57%h Sé

y

Ly
gsion of the Governing Council, pp. 20 - 23.

(8) The reports on the thres sessions are contained in UNIDRQIT 1879, study .

LVIII - Doc. 7, UNIDROIT 1981, Study LVIIT - Doc. 1C and UNIDROIT 1982,
Study LVITI - Doe. 12 respectively, '




II

GENERAL CONSIDERATIONS

7.  Although it has =2 ionyg history in the United States of America,
factoring as it is understood today is & comparatively recent phenomenon
Outside 0f'North America and especially in those countries which do not
have ? Common Law tradition. In these circumstances a feu introductory
vemarks explaining the nature of faectoring bperations and theinr 3pectafgj
lar growth over the last twenty years or go would seem to be in order,

8. Factoriﬁg:is without doubt today one of the most effective ways
for a small or'mediﬁm size business selling vaw materials or consumer -
goods or ﬁroviéing_safvices te finance the trade credit it grants tc its
custémers. True,lit ﬁéy rely on its Owa vesourcss or on credit provided
bj:thérbgnkcfon that available Ffrom its own suppliers but inflation -
coupled with'high interest rates and the current los supply of risk .capi~.
tal have led many businessmen to zeek alternative Forms of finaneing such
a8 factoring,with the many services which it offers.

9, The copeept of factoring, it has been pointed out; is simple

in that it is a continuing arrangement-whereby 2 finance company, the
factor, purchases or takes a security over the trade debts of =z merchant,
manufacturer or provider of services, the supplier, and in most cases
undertakes to recover the debts from the latter's customers. Usually,
althdugh not invariably? notice of the transfer of the debts (receivables )
which is in most countvies accomplished by their assignment, will be given
to the customers of the supplier on the imvoice together with instrue-
tions to pay the Faector. Again it is normal, although not always the case,
that the factor will make no provision for recourse against the supplier
in the event of the ihsolvency of the customer, subject to his approval
of the latter’s credit standing, and it is alsc ususl for the factor to
reliéve the-supplief"bf the © burden of keeping the accounts., In addi-
tion to the suppliér*s;paying3the:factor Tor these services a fee which
ranges from a fractiorn of 1% to some 2% of the face value of the invoice
répresentiné each dsbt, the supplier may alsc pay the factor a discounting
chdrge, in veturn for which he obtains a substantal part of the receivables

arising from each debt as soon as the goods have ‘beeri sold and delivered,
" the remainder (usually some 28%) being retained by ths Ffactor until

S

(9) Paragraphs § +c 11 owe much to a paper by #r Frederick R. Salinger,
Director of fnglo~Factoring Services ., Ltd., which appears as Chapter 26
in the present edition of Sheldon and Fidler‘s "Practice and Law of

Banking*,




the customer paysor until a date calculated by reference to the average
pariod of credit taken by the supplier's customers. The amount retained
by the factor may be set off by him against his »ights in regard to dis-
putes or claims raised by customers.

10,  As a rule, the Ffactoring contract co 1ClUQ€u betwsen Lhe suppll
and the factor, whereby ths supplier undertakes to assign op actually
assigns his trade debts to the factor, will be of 2 duration of at least
one year. ' The factor will décide whether he wlll purchase the dsbts of

a given customer as well as aetermlnlng any credlt linit he may establish

in respect of such a customer. As stated above, the supplier’s invcice
will in the case of notification factoring, with which the draft unif-rm
rules are concernad, give notice to the custemer of the assignment to

the factor with instructions to pay him. Copies of the invoices will he

sent to the factor who will eredit the supplier with the value of the
invoices (less his charges) and debit the accounts of the customers, the
supplier being free to draw on the credit in his account subject to the
arrangements with the faetor.

11.  Finally in this brief exposé of  the rudiments of factoring
it shouid be recalled that while the factor will normally accept respon-
sibility for payment oF debts arising from the insolvency of a customer,
always provided that thé supplier has not excesded his credit 1imit or s
that the supplier is not in brezch of his unﬁertaklng that the »eceiv-,
ables accepted by him are free from rights of set—off by his customers,
the factor will not GCCE£+ responsibility for any breach of contract by_'
the supplier against his customer, ror example hy non-performance, defec-
tive or late performance, or for the accuracy of any invoicas and credit
notes which have been issued. ' ' -

12, If the mechanics of factoring oyeerions“ava relatively
straight forward,the converse is true in many countriss of the law
applicable to them‘ As ig the case with leasing. in respect of which
uniform rulas ave ‘alsc under preparation within UNIDRCIT, it has often
been necessary to adapt the devaTOpnent of LacLor¢ng to conform to a pre-
existing legal Fframework which was not designed to accommodate it. The
attendant difficulties in the various legal systems afe still Lurther
exacerbated in international facto ring, not only by tne wide vaﬁlqtlons
in nationdl law bht also by ihe,-rﬁquent uncertainty as to which law will

appiy.




13.  In these circumstances the Study Group on the factoring
contract fully endorsed the cpinion of the restricted group of members

of the Governing Council that it would be opportune to draw up uniform

- rules on factoring altheough it recognised that the task would not be

‘an easy one and that only by not being over-ambiticus would it be possible

to prepare rules likely to be ascceptable to a large number of States.

14, The CGroup decided therefore in the fivst instance taneétrict

" the scope of .application of the rules- to international factoring, that

is to-say to cases where the contract for the sale of goods or the supply
of services under which the receivables to be factored arise is conecluded
between parties with places of business in different States. The Groﬁp
considered that while it might be desirable in theory te econtemplate the
preparation of uniform rules on factoring at national as well as inter-
naticnal level, there might well be a strong reluctance cn the part of-

- many States to accept changes to well established principles of law which
are -of much more general application than simply to factoring opefaii@ns.
On the other hand, the Group expressed the hope that States weuld, in
the course of time, be prepared to extend the application of the uﬁiform
‘rules tc domestic operations. In the meantime, however, the réstriction
of" the scope of application to internaticnal factoring was seen as-an_
advantage in that it would permit some more significant steps in tﬁe;
direction of unificaticn to be taken than might otherwise be the casgé

i%." - One important limitation of a general. character on the subject-
matter of the rules should alsc be noted from the outset. In effect,
they ‘seck- to interfers as little as possible with- the contractual rela-
tions of suppliers and factors and of factors inter se,.although cne '
exceptioh to this approach im the latter regard is constituted by Article
il. Generally speaking it was acknowledged that the regulation of these
relations 1s best left to the parties, betwsen whom many practices and
customs have grown up, & large number of which have been embodied in
‘geheral conditions to be found in the agrecments concluded between
supplicrs and #ettors and in the arrangemsnts between Tactors themselves,
~The Group was also of the opinion that the rules should not attempt to
regulate the wvalidity of the factoring contract itself, which should be
determined by the applicable law, that is to say usually by the law of
the State where the supplicr and the factor (in imternationzl transactions
normally the export . factor) have their places of business. In this gontext
therefore the draft uniform rules ave limited to a definition of the.
factering conmtract in Article 1 and of international factaring-cqntrécts
fin Article 2, paragraph 1l as well: as a further specification in;parégraph 2
of that article of the type of factoring contracts to which-the rules are
to apply. ‘




18,  The bulk of the draft is concerned with the validity and effec-
tiveness of assignments of receivables znd 2 number of proviqgons such as
Articles 3,'L, 5, 7 and 10 may be seen as offering incentives fer the
development of factoring as an instrument for the promotion of‘lnternational
- trade. Thus Article 2 removes certain obstacles teo the validitj of assign-
ments of future receivables, ang dispenses wlith-the need for a new act of
transfer in respect of such receivables after they have come into existence,
as distinet from provisions in the factoring contract assigning thewm;
Article U4 provides that the assignment of a receivable to the Tactor shall
be effective notwithstanding any agreement between the supplier and the
debtor prohibiting such assignment:; Article 5 allows the supplier and the
factor to provide for the transfer of the supplier's rights under a contract
of sale ¢nclud1ng the benefit.of a reservation of a title CL&USE;‘ﬁfTICle 7
protects the debtor in certain cases where he has made payment to the
factor instead of to the person entitled to payment and .finally hptlcle 1G¢
‘very substantially limits the cases in which the factor who becomes ownern
of the goocds under a reservation of title clause may be liable to third
parties for loss, injury or damage caused by the goods. Article 6 is the
one article which might at Ffirst sight seem to be contrary to the general
philcsophy underlying .the draft of facilitating factoring., This provisicn
lays down the formalities necessary for notice of the assignment to the
debtor to be effective against him aud,here it .should be. borne in mlnd that
particutar -considerations eahe into lay ftsee parhdraghs 38 to Ul bealow).

17.  The twe remaining articles of the draft to which veference has
not yet been made are Articles 2 and 9 which deal on the one hand with
the defences and rights of set-off of the debtor agﬂlnut the factor and
m1€“oﬂmrwﬂhtMaadamtﬁwmmbtm_wbmwmyg1nﬂmcwa¢ of non-
perforiance or defective or late performance of the contract of sale %j
the supplier; recover money.which he has paid to the factor

1B. . It will therefore be sesn that. the draft 1on upart from questions
of definiticn and scope of applicaticn, ccncerned. euseqtlally with three
- problems, namely the validity of assignments of receivailes as between
the supplier and the factor, the circumnstances in which such é8315n=ents
are eiffective against the debtor, and -the relaticnz betwsen the debtor
and the factor arising cut of the assignment. .There was hcwaverrmuch
lengthy discussion within the Group as to whether thé rules should also
include provisions concerning priority in the event of conflicting claims
ower the receivables between. the factor and third parties. In this
connection the Group noted that there exist wide discrepancies in apéroach
from one country to another, some systems granting pricrity to the first
-assignee of a receivable, others tc the first assignmeht to be motified
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to. cr accepted by, the debtor. or alternatively to the first of which-
the debtor receives notice, and yet others to the first .to be filed 1n
@ public register., In addition, it was pointad out that the possibility

of laying down an acceptable uniform rule of a substantive character in
this connection would seem o ba even less likely if one bore in mind

the variety of situations,in which piority questions cculd arise oppes—
ing a factor to, for example, a bank, a, trustee in bankruptey, a sales
agent, a preferred creditor, another Ffactor or & person availing himself
of 2 reservation of title clause, not to mention the complications created
by fiscal claims over the receivables. It was therefore agreed that the
only prospect of success lay in solving the problem on the basgis of a
conflicts of law rule  Hers again however insuperable broblems were
encountered in the elaborstion of a uniform rule, given the difficulties
in- determining the connacting facter as the priority question might,
acecording tc the circumstances, be characterised as ona relating to the
law of contracts, tort law, the law of property; quasi-contract, equit-
able rightsw,restitution_gtq,, Ia these circumstances the Group decided
that it would regrettably have to leave the whole problem of priopities
between the Factor and third parties to be decicded in accordance with
whatever might be the applicable naticnal law. o :

19. Finally, the Committes took no final decision on the JQuestion -
cf the form to be given to the future wniform rules although the general -
feeling was that a Conventicn would he the most appropriate instrument .
as the very nature of factoring operations, invelving the assignment cf
receivables to & person not a party to the original sales contract, o
would not permit the problems i issue to be solved by including the
content of the uniform rules in contracts cencluded betwsen those partias,
In any event the :question of the final form. of ‘the rules wag, it was
noted, one which,is,traditionally decided in UNIDROIT by a Committee of
Governmental Experts and the problem will therefore be examined in depth
at a later stage of the werk, '

I77,

ARTICLE BY ARTICLT COMMENTARY ON THE FRELIMINARY DRAFT UNIFORM RULES

S o Article I

. 20.. As has. already een indicated zhove in the general considera-~
tions, one.of the primary concerns of the Study Group was to permit the
free growth of factoring as a technique for financing international trade.




While noting the absence of definitions of factoring in metional law and

at he same time recognising that any definition adopted hy it would he
f ctlve only within the context of the uniform rules, the Group scught

to stgbllsh‘as wide as possible z definition so as not to hinder the
expansion of activities which alveady ave. cr may be, regarded as factoring
T certain couﬂtrics by implying that thev do not in fact constitute
factering operaLlons for the purposcs ﬁf’th@ future rules. The definition
in paragraph 1 attempts therefore to extract what may be régarded as the
lowest common denominator in factering ceniraces. namely provision for an
assignment by the supplier to the factor on 2 continuing basis, by way of
sale or security, of receivables arising from the sale of goods, and an
obligation on the part of the facter to DTOV1dL two or mors of the servicas

mentioned in Article 1, paragraph 2.

b

21. As regards the nature of the assignment bv the suppller it..
should be noted that three conditions must be satisFied under Article 1.,
paragraph 1. Fivst. the assignment must be “on a continuing basis™, an
expression preferred o the words “on a regular basis®™ which, it was sug-
gested nlgnt give the impression of conferring on the factor an exclusive
right in respect of all the supplier’s Pec;l’?ble“* for while it is true
that the selectibn of receivables is to be made by the factor and not the
supplier and that: usually the supnlier will offer to the factor all his
receivables or at: least a1l of certzin categories of receivables which
ex1st'or may come™into existenceg_it was felt that a supplier odght not to
be obliged to assign all hls receivables to a single factor. Secondly,
the assigrment must be by way of sale op security, that is to say that
there must be either an outright sale or a loan of noney on the security
of the receivables, a requirement which has the effect of excluding the
mere collection of dehts by a collection agency. Lastly, the receivables
assigned must arise from the sale of geods which, according to paragraph 3
of Apticle 1, includes exc:pt as otherwise indicated the supply of services.
This spe ccification of the niture of ths receivahbles derives from the Fact
that in the view of some of the members .of the Group the term receivables™
in the English text might be bhroad enough in certain cuptrlﬂs to include,
for example“ teases. The Group as a whole however preférred not to employ
the term "accounts vecaivableé! whic ch,. although mo.hup; more accurately
reflecting the intention of the drafters, is employed in certain jurisdic-
tions only.

22. Turning to. the obllﬁatinps of the factor under the factering
contract, the Group recognised that the recent growth in factoring in
volume ., sophistication and gecgraphlcal extent, has led to the provision

©

by the factoring mrofession of widely differing sepvices. WMot all of thass




are mentioned in paragraph 2 of nrtlcly_l but anly the four which are most
commonly provided in factering operations, namely Finaneing, the mainten-
ance of accounts, the collection of receivables and protection against
credit risks. Opinions differed within the Group as to whether the provi-
sion-of any of those scrvices was absolutely indispensable as an element

of factoring but‘pracfical‘examples were cited to show that each of then
might be absent from a factoring contract. It is for this veason that nope
of them is specifically. mentioned in paragraph 1 in the general definition
of factoring contracts although *that provision does require that at leant
two of them must be present if the agreement hetween the supplier and the
factor iz to be regarded as such a contract fur the purposes of the uniform
rules, In this connection it may be noted that attention was drawn to the
fact that the effect of requiring the -provisicn of at least two of the
services mentionsd in paragraph 2 might be te exclude from

the scope of application of thE'fufure rules certain operations of bulk
factoring, under which the Tactor is required to give notice to the debtor
of the assignment of recelvuLJms to him by the supplier but is responsible
only for financing and does not guarantes credit protacticn to the supplier,
maintaining as he'dogs a right of recourss against the supplier.

23. On the mors general questicn of whether the .uniferm rules should
be limited in their a Dli ation to recourse factoring the Group decided
against such a restriction, partly =o as not to. limit the scope of applica-
tion of the rulés, 3rantcd the possibility  of the evolution of new Forms
of factoring. but also because difficulties might arise if a squlwer'
were to eYCPEd the limit of the factor's credit approval. In such circum-
Sstances . the iactor would be LntltlAd to bring a recourse action against
the supplier in connsction with the amcunt exceeding the credit: Timit, but
net In respect of the amount within that lszL iith thrconoequence that
one part of the recelvables assigned would be sub biject tc the uniform'rﬁles
and the other not, T

2. Fipally, in connection with &vticle 1, the Group gave sericus
consideration to the pOSSlelltV of l“ﬂltlﬁg the application of the rules
to the usual case where the receivalles to be factoved ariss under a
conLract of sale which makes provision for payment ¢ be made by the

“purchasar w1th1n at the m most twelve nonths from the delivery ef the goods
or completion of the BUPE ly of tﬁe sbrV1CLs. The view was in particular
expressaed- in this connection that if such a twalve month +1mﬂ“llm1t Were
to be exceeded then the financial cperation involved would be tuat of
forfeiting rather than & factoring, although agaipst this it was argucd that
there has in recent years bsen a development, especially in Scandinavia,
of factoring operations where much lengthier periods ave contemplated.
Ultimately the CGroup decided in favour of allowing maximum flexibility by
stipulating nc time-limit whatever for the payment under the sales contract
or contract for the supply of services to which the receivables relate.




Article 2

25, If Article 1 of the draft uniform rules provides a bread
definition of factoring contracts, Article Z establishes some important
restrictions on the scope of application. Pavagraph 1 expressly limits
the application of the ruless to international factoring contracts.
which are defined as factoring contracts "relating, whollj or in &art
te receivables arising from & contract for the sale of goods between
parties whose places of business are situated in different St@te“”n
That is to say that the internaticnal element derives not from th
‘factoring contract itsslf, which will normally be concluded by = supnllgr
and a factor in the same country. but rather from the underlying contract
for the sale of zcods or the supply of services. This is quite logical
for it is ome of the principal aims of the uniform rules to facilitate
factoring as & technigue for financing international trade. - The defini-
tion of the internmational charvacter of the sale of goods is taken over
from Article 1 paragraph 1 of the United Mations Conventisn on Contracts
for the Internmational Sale of Good° T 11 April 1980 while the rule
designed to clarify what is precisely the place of business for the pur-
‘poses of the transaction in question of parties who have more than one
place of business, namely that having the closest relationshin to the
contract of sale and its performance, is based on the provisions of
Article 10(a) of the same Convention.

O b

26, While the reasons for the Groud's decision to restrict the
scope of application to international factoring have already been set
out above in the general considerations (sec paragraph 14),some explana~
tion of the words "wholly cr in part ¥ is called for. These were inserted
at the suggestion of one member of the Group whe nointed ocut that a sup-
piler might under the sawme factoring contract assign to a factor recei-
vables arising under both domestic and international transactions eo that
it would be necessary to distinzuish the assignment of the latter receiv-
ables, to which the future rules wow1d apply. from the former, to which
they would not unless their application had been extended by national
law to assignments of receivables arising under purely domestic contracts.
27. The purpose of paragraph 2{z) is to exclude from the appli-
cation of the rules the factorinz of receivables arising from salas ‘to
censumers although it is arguable that such operations are probably:
guite rare in’ the internaticnal sphere. As to the usa of the term
"customers” in sub-paragraph (&) to indica ite the debtor under the under-
lyirg contract of sazle, this choice was made so as to aveld creating
confusion in the minds of United States lawyers te whom the term Ydebtop!
would normally signify the supnlier as debtor under his contract with
hee supplier heing morve often referred to

*5091

the factor, the customer of ¢
as the "accounts debtor'. :




28, The effect of sum~ﬂafagraph (L) of Articls 2. parag graph 2 is
to exclude from the scope of application of the rules non~-notification
‘Mctorln‘, an ingtitution usual L1y preferred hy suppliars who do not wish
their customers tc know that they have recourse to a factor. and which
in the cpinicn of some members of +tha Sroun is no factoring at all but
‘rather a form of invoice ugscﬁ’n_ljﬁm Other members were however un-
willing to exclude non- notification fchov-__ from the definiticn of
factoring ccontracts in Article 1 by JﬁvDF“OT1?1HU the requirement of
notice into that provision although they were prepare ﬁ to concede that
the rules appllcabln te notification and non-notification factoring
might differ suh stantizlly, sspecially in connection with the rights of
persons not parties to the factoring contract itsels and they consequent-
ly agreed to resolve the matter in the manner indicated in paragraph 2(bh)
of Article 2, :

29, " In connection with this Jrovision, it snculd F:Lnallj e noted
that it does not spec1fy the time at which notice is +o be given to
debtors of the ass signmant of the recgivables, OW1c1naLly thm Greup had
contemplated the pos sibility of providing that notice must be given at
or about the £ime of the sale, as such notice 1ig normally ind catbd en’
the inveice. It was howeverp pointed out: that the usual practice 1
some countries such as the United L¢nbdom is for a newly concluﬁed Factﬂ
oring agreement to make provision for the assignment to the IaCtO¢-Of
existing reCLﬁvnolbs due to the supplicr, notice in respect of which
assiznment is given by lettér to the debtor perhaps some considerable
time after the conclusion of the sales contract. As the toxt now stands
hewever such situations ‘would sesm to bhe covurcd'al*FCLPh fears ware
expressed in some quartsrs that the o provision is too’ Droadly ‘drafted
in as much as it might be 1nt(rprLLed as covering ail Fotms of accoup?s
recelvable financing such.as confidential “acior_n# and invoice dis~
counting arrangements whlcb allow iow notice to he given only in” certain
circumstances, -

30. In view of the cgc15101s qf th¢ group already referred to
in the geqeral consmd;rﬂtlnnw to dedl in the wﬁlrorﬂ rules neither w1th.
the validity of the factoring contract nor with the question of Driopity
disputes with respect to the recaivables between the Factor and third
parties, the content of Articl s 1 ted to the validity and enforce-
ability of assignments of exist ng.ori+Uture eceivables as Letween the
supplier and the factor. The ap rticle was th subject of lengthy dis-
cussion’within the Group znd Finds jts ﬂlace amon.: those provisions 0F
the dﬂart de51gned to remcve onstdc?oﬁ te international Factoring oper-
atiocns.

o b
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the difficuities in gertain jurisdictions'concerning the assignability
of future receivables in that an agreglent -2 assign auch raceivables,
let alone a purportsd asgsignment of them may be unenforcsahle because
cf the lack of identification of the receivables. In sffect The pro-
vision states that a contractual pr ion for the assignmant of veceiv-
ables, be they present or future, is wval even though they are not
specified individually, thus acknewledzing the validity of global assifn-
ments, subject to ths provise that at the time when they come inte
existence they caa be idertified ag falling within the contract. Whether
this last requirement has been satisfied will in the event of a dispute
E each individual case vy the Judge, and

3L. The purpose of .sub~paragraph (2} is essentiallv to overcome

be a question to be detarmined in t
while the Group was unwilling to lay downm any criterion itself it neted

& suggestion by one of its membars that considerations which might be
relevant in deciding whether the future receivahles are identifiabie

for the purposes of Article 3(a} are determination in the factoring agree-
went of the lines of poods or servicas whose sales are included in the
contract, of the countries of the customers and, where possible, of a
1Et@fummlmmwmaeimem@@iﬂwmdtMLﬁgmrhmeag@a1Qmm

What is however clear is that under ne circuomstances does the pProvision

»

.permit the assignment of receivables which are uncertain.

32. It should be noted with regard to sub-paragraph (b) that it
constitutes a considerable advance over certain national laws in the
divection of stimulating factoring by~establishing the rule that = pYalols
vision in the factoring contract by which future receivables are assignad
shall have effect according to its terms without the need for any new
transfer by the supplier aften the receivables have come intc existence.
Whils this provision refiects the existing position ip = aumber of
States, althouzh it was recalled by one member of +he Group that in his
country it is not uncommon for a separate assignment to Le made purely:
for evidentiary PUTDOSes 80 as to avoid the need For the factoring con-
tract and all its teyms + be exhibited in court, in others a Sepaprate
act of assignment distinct Erom the factoring contract itgelf is neces-
sary for the recsivables actually to be transferved to the factor. It
was, therefore, on the understanding that the rule established in sub-
paragraph (&) will not, in aceordance with the general scope of applica-
tion of the future rules, affect the vuleg of national law relating to
assignments of receivables arising out of domestic trans '
agreement was reached to include it in the text of the 4

(o]

33.  Finally in connection with Artiele
mind that it is not concerned with the formal s
ment in the sense of what is necessary to make a valid ass
national law. Thace guestions will contiaus to he regulat
applicable to the A88ignment hetween The SUpp e @
or hetween the export and the Import factor in the event of a szcond
asgignment,
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Arvticls 4

3%. In the opinicn of a number of meners of the Group and of
representatives of the factoring profession, this article is the most
important and certainly the most innovatory of the whole draft. Al-
though some oppostion was exprassed to it in that it interferes with
the exercise of the autonomy of the pavties to the unrlerlying contract
of sale, and one member cf the Group consideved that if it wers ineciuded
in the deaft it would He necessary to add the word "Contracting” hefore
"States” in Article 2 to protect Gebtors in non~Contrdcting States, a
iarge majority favored the inclusion of a rule to the effect that +the
assignment of a receivahle by the supplier to the factor shall be effec-
tive notwithstanding any agreement prohibiting such assignment between
the supplier and the debtcr. The proponents of the rule. based on &.
provision to he found in the United States Uniform Commercial Code,
insisted on the advantages which it would have for the granting of
credit to suppliers. They drew attention to the fact that at present
some large companies often take advantage of théir position of strength
to impose their standard centracts, which contain such a prohibition,
on small supplisrs who because of their limited financial capacity arse
precisely those who have most need of the services offered by Tactoring
companies. It was alse argued’in favour of the provision that it would

encourage suppliers to inform their customers that they have recourse to

a factor and that prohibitions on-assignments to factors are inoperative,

while it was at the same time reéalled that the draft in no way prevents
recovery against the supplier hy the customer for any damage he might
suffer ds a consequence of tha Lreach of the prohibiticn contained in
their contract, whethar it be an individual contract or a térm of a
master contract regulating future transactions Letween them. '

i

AXE

35, In the courss of ite discussions the Committee noted that
2lthough in some legal systems the assignment to the facton may carpy
with it the supolier’s rights under the contract of sale, including any

e contract reserving title on the geods to the supplier,
in others there might be certain limitations and it was agreed that the
parties to the factoring contract should, either in that contract or in
an assignment made pursuant to it, be able to provide for 'the transfer
to the factor., whether automatic or othevwise. of all op any of the
supplier’s rights under ths contract of sale. The wording of Articie 5
is however permissive in that it does not make Provision for the auto-
matic transfer of such rights merely hecausc there has been an assizn-
ment of the receivables, as it wpight well net be in the interest of the
factor to run the risk of incurring liahility Through his acquiring title
to, for example, dangsrous goods. as a result of the transference to him
of a reservation of title clause (see helow, paragraphs 48 and 4a).




s 1t poes without saying

(&3]

3%. Finally in connection with Article
the it in no way sesks to confar validity Upon any provision fop the
reservation of title in tha contract Letwesn the supplier 2nd his cus-
temer nor 1o vegulate questions assceiated with the recoznition on

]

enforceability of such clauses,

égﬁécle &
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37, Whereas Article 3 is concernad with the enforceability of the
assignment hetween the supplier and the factor, Article 6 lays down the
requirements to be met for the assignment to Le effective againgt the
debtor. Given the decision of the Sroun to exclude non-notification
factoring from the scope of zpplication of the future rules, the giving
of notice to ths debtor becomes of paramount importance and paragraph 1
of hrticlé 6 indicates the characteristics which the notice must have
if it is indeed to he effective against the debtor in the sense that

it is the factor ratherp than the supplier to whom he must now make
payment. '

3¢. The first requirement is that the notice mest Se in weiting,
Although some members nf the Group wers reluctant to insist on this
formality being observed since in & number. of legal systems oral notice

(1
Lede Y

may be sufficient, 2 majority felt that it would Le preferable in the
interests of certainty, and so as to avoid the possibility of lengthy
evidentiary disputes, to require written notice, It was also for these
reasons that the Group ultimately rejected a Prepesal which had origin-
ally found favour with it to give effect to any sslgnment which com-
plies with the law of the debtor’s place of bugi It was moreover
recalled that in practice the requirement of wpi > 1s almost always
chserved as notice of the assignment is usualiy indicated on the sales
inveice or, in the 2vent of a factor taking over receivables which are
already in existence at the beginning of +he factorineg contract, by
letter addressed +o the customers of the supplier., T4 was zlsc sug-
gested that while opal notice is not sufficient undzr the rules +o place
an cbligation on the debhton TO pay the Ffactor, it might neverthelegs

have the effect of putting the deitor on motice of the ;ocaiiie existence
of & right of the factor to the receivables ang Thus prevent the debtor
paying the supplier, :

39. The further conditions ip sub-paragraph {(a) that the assignment
must reasonably identify the receivables which have been assiyned apd
the perscen to whom the debtor ig reguired to make payment would seem to
be nothing more  than rules dictates Ty commen sense for otherwise the
debtor would not know the nature and extent of hig Shligations vis-g-vis
the factor.




40. Sub~paragraph (1) of Article & nar:
riginally introduced :

Zraph 1 containg a rule

, 1 ticte 4 and which was-
desirned to.reflect the apnlication of a rr inciple of fairness in re-
lation to debtors whe have inciuded a prohil:ition on the 3851rnu@1t of
receivables in their contracts with the supplier. On the model of the
International Chamber of Commerce Uniform Rules and Prgetices on Docu-
mentary Credits the requirement that the notice must indicate that the
assignment is governed by the uniform rules was however suhsequently
extended by the Group to cover all @sSignments falling within *3c uni-
form rules. The reasoas for this extension were essentially twofold.

On the one hand it would Fam1¢1a“1%a d;gtorbH wno would normally expect
notice requirements 4o be governed by their cwm national law. with the
specizl rules appliecable tg iﬁteﬂnhLlﬁﬂgl factoring while on the other .
it would meet;:or:at least £0 a long way towards meeting, d-requirement -

o]

in France that the notice mest, to-be effective-against the daebtor, ~dp- 7 :
dicate that payment of .the rece1vables is te be made te a facter. It .-
should however be mentlongq in LblS nﬂnnchlon that cne PEDP@SEHtathc

of th; factoring UFOfeSSlCﬁ 11ilcctcd that this latter requlﬂement was 2
Decu¢arltv of factoring in r?ddcﬂ and Lnxbmuourf aja that puruly for
marketing reascns some factors preferred there to he no specific refer-
enge o fg0t0¢1n9 ‘in the notice of the:a381qnment of the receivables.,

RIS lhe effect of Daﬂagvnpn 20 £ the article is to provide that
notice of the gSSlpment given before the cenclusion of the sales
contract is mot effective, thus covering the Sl;LRTLOn where notice 19
given by the supplier or the factor of 2 rensral nglbnmenf.uﬂuﬁr a

.

factoring contract and no suLanuent notice ig 51 en to the dehtor: in
other words while the assignrment of 2 future receivable may be effective
between the QHPTllLr and the debtor under ﬂrilclg 3, nutice of the ass sign-
ment of a receivable which w1¢l arise under z future con ract of sale
will not, under the terms of £ Anticle 6, naragraph 2, he effective against

the Fehto

Article 7

L2, This Provision may be seen on the one hand as offering a cer-
tain measure of protection to debters and on the other, and as a conse-
quence of that protecticn, as a further stimulant to 1pternat10nél factor-
ing in that the debtor will be more likely speadily to pav the factor if
he knows that his liability for the dabt is discharged thereby. Such
discharge is of course subject to a number of conditions., The e first of
th@sw whlch might DPTHHDQ as easily have been dealt with in Article &,
is that the’ ﬂOthL to the debtor of the assignment of the rééeivables to
the Lactor mus be given ;" ‘the guppller or by the Ffactor wifh the sup-
plier's actual ok apparsnt athO”lty In cases where the notlce is glven
by the supy1leﬂ or by both the ounal er and the Facto% there would as a
gensral rule seem to be no dif icultlcg but where +he notice is given by
the factor alome then the debtor may wish to make enquiries of the supplier
to ensure that there has indeed been an assignment.




3. The main purpose of the Provision is however to protect a
debtor who has paid the factop in cases where the receivable has not
been validly assigned by the supplier to the factor or where the right
to payment of the receivables was vested if a third party. Evidently,
however, the debtorp may net simply make payment to any person who claims
a right to the receivaéles‘on the basis of a purported assignment to him
by the supplier., The debtor must act in good faith in ths sense that he
honestly believes that he must pay the factor and he must in addition be
aware of no facts which should have led him to make further'enquiries as
to the"rights of the factor op any other person claiming an interest in
the receivables. There was some disagreement within the Group as to
quite how far the debtor should be zliowed to go in challenging the factor's
right to payment. In the opinion of some, he should be entitled simply to
call for evidence of the assignment, which would not of course result in
the factor having in every case to produce the assignment or the factoring
contract, and also to postpore payment in the event of a dispute regarding
the vzlidity of the assignment between the supplier and the factor. He would
not, however, be expected, nor in the opinion of some should he be permitted,
to challenge on his own initiative the validity of an assignment under the
law of ‘a country other than his own; since thiz might be nothing mere than
a device to delay payment. Other members of the Group, on the other hand,
did not,sée how thé debtor could be pre%ented“from‘éhallenging the vali-
dity of an assigrment and they were, in particilar, veluctant to include
in the uniform rules any provision establishing 2 positive duty on the
debtor to make payment or failing this to raise objections to his having
to do so within'a stipulated period, which duty, it had been -suggested, Was
a corollary of the protection afforded to him under Articie 7. They argued
that in the event of pefusal by the debtor to pay. the matter could in the
last vesort only be settled by the courts. At the same time they laid strezs
on the limited nature of the protection afforded to the debtor for. if, not-
withstanding notice of someons elseis right to the receivables, ha went
ahead and paid znother person on the basis of an erroneous interpretation
of his obligations and of other persons’ rights, he could find himself obliged

to make payment a second time.

Article B8

M4, Paragraph 1 of Article § embodies the rule common to virtually all
legal systems that an assignment cannot place the debtor in a worse position
vis“a-vie the assignee than he would have been in velation to the assignor.
It providés therefore that the debtor may. if a claim is brought against
him by a factor for payment of a receivable arising under a contract of -
sale, set up all defences against the factor of which +the debtor couid
have availed himself under the contract if such claim had been made by




the supplier. The only exception +o this
correct word, concerns the situstion where the debtor'has purportad
to prohibit the assignment of the receivable and since Articls o Dro-
vides that such an assigoment will he effective notwithstanding the

p:oohlb.L’cJ.cm_5 the latter canvot le raised 2s 2 deforce by the debtor

againgt the factor.

’n

5. Paragrarh 2 of Aprticle § deals with the related hut distinct

i the factor of rights of set-

! Such rights may e exercised

cain COAd-thHUg the first of which

i - In other words they must exist
the debtop atxtn@ time he receives netice -of the

nhent fo“ other vise it would. ] le for the supplier and the

deltor subsequently to ercde the: uOSl*l n cf the factor Jy the conclusion

of new contracts giving vise to a set-o of which the factor was un-

aware. In addition, the set-off. wleaucu lJ the debtor against the fac-

tor must have LrLsen in respect of claims against th supplier. in whose °

favour the receivable ayoss for otbehw1°~:1t might Le possible. for. =

debtor to assert a vight of set-off in respect of ulalms ‘against a

dlfferent supplier regarding receivahles which had been asgigned to.

the same factor.

aquestion of the 4
off hs mey have ax
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Articlg_g

46. Whereas Aprticle 8 is concerned with the situation where i+
is the factor who brings an action against the debtor, Article 9 deals
with the converse case whepe it is the debior who is S;@klpﬂ toe recover
from the factor. The sccpe of the article is limited to nen~performance
or defective or late performance of the contract of sglg ard it is pro-
vided that in such cazes the factor, who after all does not guarantee
the performance of the contract 2y the supplier. shall not hae obliced
TO. return money paid to him by the deltor who must therefore content
h1mself with a recourse action. against the supplier unless he is in &
position to exercise his rights under frticle 8. The article does not
purport. to deal. wztn tha Ltuatlon where the debtop mverpays the factor
nd such gases will Fall to he determined Ly the rules of the applicable
1aw Zoverning nemtltuTlcn and unjust enrichment :

4.7, 'TH- re remains ¢ne case of the application of Article 9 which

was not spacifically contemplated Ly the Group, namely L}Pt where title
passes to the fﬁct Tas a result of the assign a f a retention
of cwnership cl It mLU t perhaps. Le in order - ater stage of
the work to LOuSlde whethar in such a situation 1 T rule laid
down in Article 9 should cperate 80 as:to prevent the debtc: recovering

from the factor in the event of nop-performnance iva or late
performance of the contract of sale althoush guppert for the application
of Article 3 might scem to he Fop vih £ on the analogy of the rules
regarding the factor's extracontrac lizbility undar Article 10,

(A=l

T
comin
+ual




Articie 10

48. Modelled to a certain axtent on a orresponding provision to
Le found in UNIDROIT'= Preliminary draft unifrrm miles on the ggi_generig
form of leasing transaction, Article 1 paragranh 1 provides +hat
the factor. shall not, by reason only of i
to him as provided by Artic
loss, injury orp damazre cause 7, it should
be noted, does not settle the question of whether the same pule would
apply if, under the applicable law, the Lenefit of Z reservaticn of
title clause weuld pass to the facter under the as Lynment independentlyr
of a contractual provision to that effect. It WES moreavir pointed
out by several members of the Group that there might Le a confliet be-
tween the provision of parazeaph 1 on the one hand and those of the
draft European Divective on Products Liability on the cther and this
too is a matter which may he écnsidered in greater depth in the future.

‘49, Paragraph 2 contemplates two  different situations.. Ths fipst
of theSeﬁéobrésponds basically to that dealt with in paragraph 1, namely
that the factor has acquired tamporary ownership of the pgoods az a res
sult of the application of Article 5 and sells -v resells the goods o
another factor, the supplier or the debtor. In this case the provisions
of paragraph 1 apply. The secend situaticn is where the factor disposes
of the goods to a persen extranecus +o the factoring operations., ag
where he resells 322ds he has acquired from o bankrupt debtor, and here

is liability for loss, injury, op damage causad by such soods will be
determined in accordance with the applicable law.

Articls 11

5C. The final article oF the draft uniform rules recognises the
fact that in internaticnal factoring the orizinal assijmment by the
supplier to the facter may Be fsllowed by one or more assignments Le-
tween export and import factors and provides that any such assignments
must comply with. the pules, the positions of the assignor and assignee
facters being equated mitatis mutandis to those of the supplier and the
original factor, ‘Likewise, the places of business of the factors in- _
volved in subsequent assiznments are no more relevant than those of the
parties to the original assignment ip determining the ilnternational
character of the factoring operations for the purpose of +the uniform
rules, which is established by Article 2, paragraph 1.

51. Finally, it should e noted in this context that while Ap-
ticle 11 deals with the case of an assiznment Dy an export factor. to an
import factor, it does not PUIport to cover the situaticn where the
notice of the first assignment is given to the debtor by the import




factor as second assignes and not imply a5 an agent of the export fac-
tor responsible for the ccllecticn of the receivable. The zffectiveness
of notice given by the second assignee in such cases would Presumzhly
fall te be determined by Article 6, and in the absence of 8Ny recuire-
ment In that provision as +o wha should give notice. such potice would
PPear to be offective apains® the debtor. The question would stili

em To Le open however as to whether in each individual case such

tice would meet the requirement laid down by drticle 7 that notice

he given "hy the supplicer or Ly the factor with *he surplier's actual
Or apparent authorityf,
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