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Art.

Art.

Art.

Art.

Art.

Performance of Obligations

The debtor must fulfil the obligation in accordance

:with its content and in a manner corresponding te

its nature and economic purpose.
The creditor must cooperate in the same manper in

the Ffulfilment of the oblipation.

The debtor is obliged to observe the reasanable
diligence required in relations of a given type

{due diligence}.

The creditor may refuse a partial perforhance, unless

otherwise results from the nature of the ohbhligation.

The creditor may demand a debtor's personal perfor-
mance if this appears from the nature of the obli-

gation.

If a pecuniary claim is enforceable the creditor

cannoi refuse to accept payment from a third pErson,

even if that person is acting without the debtor's

knowledge.

If the debtor is obliged to give things defined only
generically and the guality of the things is net de-
fined by the contract or does not result from ! the
international customs established in the given branch
of international trade, the debtor should give

things of average quality as establiShed in the state

of his piace of business (17.

{1} A provisien similar to Art. 10 of the Vienna Convention is to

be included somewhere (place of business]).



If, however, the destination of the things was
known teo the debtor, he is obliged to give things

of an appropriete quality.

[Monetary obligations]

Art. 7 - Fulfilment of an obligation to pay of a sum of
money takes place by the payment of the nominal

amount due in the agreed currency.

Art. 8 -

Art. 8 -

If the interest rate due is not otherwise determined it

Art. 10
is due in the amaunt of the discount rate as esta-
biished in the state where the debtor has his place
of business at the moment of the enforceability of
the obligation. If this discount rate cannot be

established an interest rate of ... % is due.



Art.

Art.

Art.

Art.
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13
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[Time'of Performancé}

- If the time of performance is not stipulated by the

“parties or determinable from the purpose of the

contract and the nature of the obligation, the
obligation must be performed within reasonable time
fixed by the creditor., The debtor is entitled to
perform his obligation before the creditor has

fixed that time, after delivering him a notiee to
that effect in due time. However, if the performance
in time indicated by the debtor would violate the
creditor’'s justified interest, the latter may by
immediate notice demand the debtor to perform at a

reasonably later time.

Time limit for performance spéci?ied by the contract
is considered to be stipulated Far the benefit of the
debtar, unliess otherwiée results from the nature of
the ubligatidn. The crediteor may refuse to accept an
earlier performance if such perfsrmance would

violate his justified interest.

The party which'accepted the earlier performance is

bound to the earlier mutual performance.

If the parties stipulated-in the contract that per-
formance of an cobligation is to take place in parts
over a certain period, but did not specify the size

of particular performances, those performances are



[Art. 15
Art. 16

th]

to be made in eqgual parts in time as established

by splitting the pericd of performance into the

fixed number of parts unless otherwise results from
the nature of the obligation. If the number of parts
has not been established, the performance is to be
made in equal parts : monthly, 1f the time of per-
formance is shorter than one year and quarterly if

it is one year or longer unless cotherwise results from

the nature of the obligation.

If the debtor is in a situation endangering his
solvency or if the security of fhe claim has been
considerably reduced the creditor may demand an
appropriate security. If the debtor does not give
this security, the creditor may demand performance,
regardless of the stipulatedtime limit. If the
creditor is obliged to perform a mutual obligation
he may withhold its fulfilment until the debtor

offers his performance or gives securityJ

[Place of Performance]

If the place of performance is not stipulated by the
parties or determinable from the purpose of the con-

tract and the nature of the obligation, the obligé—

‘tion is to be performed at the place, where at the

moment when the obligation arose the debtor had his

place of business.



on

Art., 17 - A payment of money is to be made &zt the place of
business of the creditor at the moment of such
payment ; if the creditor has changed his place
of business after the obligation was contracted,
he bears the surplus cost of remittance caused by

that change.
Art. 18 ~ A payment by the way of a transfert is to be made

through to the bank in which the creditor has his

account.

[Custs of Payments]

Art. 19 - The debtor is charged with the costs incurred in
executing performance which were not caused by

the creditor.

Art. 20 - Each party has to pay the taxes and public duties
connected with the contract due in the state of
his place of business. The taxes and public duties
due in other states lie on the party, whose obli-

gations they are connected with.

[Accipieng

Art., 21 - Performance made to a persen not authorized to
receive it for the creditor is valid if the creditor
ratifies the acceptance ; if he does not ratify it,
the performance is only valid insofar as the creditor

has benefited from it.




Art. 22 - Performance to a peréun. who shows a receipt made
out by the crediter releases the debtor, unless it
was stipulated that the performance was to be made

. to the creditor in person, or unless the debtor

acted in bad faith.

[hppropriation of Paymenté]

Art. 23 - The debtor owing.several separate debts of the same
type to the same creditor may specify, at the time
of payment, which debt he intends the paymént to be
applied to.

Art. 24 - However, when the term operates in favour of the
creditor, the debtqr may not, without the consent of

the creditor, impute payment to a debt not due.

Art. 25 - The debtor who owes a debt bearing interest may not,
' without the consent of the creditor, impute the
payment which he makes to the principal in prefe-
rence to the interest. Payment made is to discharge

any interest due before the principal.

Art. 26 - When the debtor who owes several debts has accepted a
discharge note whereby the creditor has imputed what
he has received to one of those déBts, the debtor

may no longer require imputation to a different debt.



- In the absence of imputation by the parties, payment

is first imputed to whichever debt is due.
If several debts are due, payment is imputed to that
which the debtor has the greatest interest in
paying.

~ When the interest is equally divided, payment 1is
imputed to thé debt which became due first.
A1l things being egual, imputation is effected
proportionally.




NOTES ON THE DRAFT ARTICLES

Art. 1 and 2

Those general principles have been tentatively included in
the draft on performance, but they have been put between brackets as the
final decision on their location and contents depends on the coordination
to be established betweén the respective chapters on performance. and non-

performance. Article X of the draft Code also has toc be considered.

- The references to the purpose of the contract (art. 1 § 1)
and the necessary cooperation of the creditor {art. 1 § 2) are mainly
inspired by the GIW (art. 259) (Doc. 28, p. 8). Article 2 is similar to
a provision contained in the C.C. Pol. (art. 355 § 1) and in the new C.0.Y.
(art. 129).

The first part of art. 1 § 1 carresponds to a general
solution about the object of performance (Doc. 2B, p. 10 : add art. 307
€.0.Y., art. 277 C.C.H, and art. 354 C.C.Ppl.).

Art. 3

A choice has been made here between the two uppoéite solu-
tions described in Doc. 28, pp. 10-11, in favor of the more common cone
{art. 310 C.D.Y.j also adheres to that solution, whereas art. 285 C.C.H.

and art. 356 § 2 and 450 C.C.Pol. are similar to the solution of the
L. Tech. ; comp. Chitty on Contracts, 23rd ed, n° 1164, about payments of

sums of moneyl.

Art. 4 and 5

The traditional rule according to which the creditor cannot
in principle refuse payment from a third person {(Doc. 28, p. 20} is
implicitly recognized by articles 4 and &5, which respectively provide
for a generally-admitted exceptidn (art. 4} and stress a frequent case of

application (art. 5), Comp. however Chitty on Contracts, 23 rd ed, n° 1157.



Art, B

The "average quality” rule is very commonly adopted
(Dcc. 28, p. 11 ; add art. 357 C.C.Pol.). The proposed texts add a
reference to the debtor's place of business, in order to eliminate.a
possible source of controversy in international contracts. Cfr. also the

reference to international customs.
Art. 6 § 2 is an acdition inspired by art. 311 C.g.y.

Art. 7-- 10

Art, 7 expresses the nomlnallstlc prlnc1ple It is taken
for granted that this is not golng to be a mandatory rule : it should not

create obstacles to the frequent practice of adaptatlon clauses

Art. 8 and 9 have yet to be drafted. They will concern
payments through financial institutions (cfr. Doe. 2B, p. 13 and the pos-
sible Benelux source of inspiration ; see also art. 398 C.0.Y.) and perhaps
alsoc electronic funds transfers (cfr. UNCITRAL Document A/CN.9/221, 17
May 1882).

Art. 10 is to be compared to similar provisions in C.0. and

C.C.Eth. (Doc. 28, p. 12). Also see art. 359 § 3 C.C. Pol.

Art., 11 - 1§

Art. 11 is inspired by art. 44 G.I.W. {Dec. 28, p. 14).

The criterium of "reasonableness" also corresponds to common law sclutions

[comp. Rsstatemsnt of Contracts 2nd, § 204, and Comment d ; UCC s. 2-309 (1)),

Art. 12 sxpressss a traditional solutlon (Doc. 28, p. 15 ;
add. art. 457 C.C.Pol. ). torrected by the restriction contained in the
‘sgcond sentence (compare art. 44 G.I.W.), and complemented by the rule

expressed in art, 13,
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Art. 14 is to be compared to art. 456 C.C. Pol.
Art. 15 has been put between brackets-as it may be
preferable to consider the prbblemé involved in the chapter on non-perfeorm-

mance (also see Doc. 28, p. 15).

Art. 16 - 1B

Art. 16 expresses a traditional solution (Doc. 28, p. 17). Comp.
Uu.c.c. s. 2-308 and 2-310, and Chitty on Contracts, 23rd ed, h° 1134.

Art. 17 establishes the opposite solution for payments of
money, in line with part of the legal systems (Doc. 28, p. 17, last para-
graph ; add for that solution art. 454 C.C. Pol,, art. 291 C.C.H., art.
320 C.0.Y. ; cfr. also Chitty on Contracts, 23rd ed, n°® 1167). Compare
art. 18 with art. 43 a1. 4 G.I.W.

Articles 17 and 18 will have to be coordinated with the

future articles B and 9.

Art. 19 - 20

Art. 19 also expresses a traditional solution (Doc. 28,

p. 19 ; add art. 298 C.0.Y.).

Art. 20 provides for a rule which can prove to be useful

in international trade.

Art. 21 - 22

Art. 21 provides for s solution accepted by most codifi-
cations (Doc. 2B, p. 22). Comp. Chitty on Contracts, 23rd ed, n® 1158-
1158,



11,

Art. 22 is more restrictive than the frequent rule on
payments to apparent creditors {(Doc. 28, p. 22}, as it seems that in
that respect , more prudence should be expected from international

operators,

Art. 23 - 27

Even though the Study Group has éxpressed the view that
drafting provisions on appropriation of payments were not among prio-
rities in preparing the proposed codification, articles 23 - 27 are

submitted for possible discussion. Compare with Doc. 28, p. 23.






But then art. 2, 2bis ahd 3 would be very similar and somewhat repetitive.
Another sclution could be to delete those three prov151ons and to redraft art. 1
'§ 1in a way like this : '

"§ 1. The parties must perform their obligations in the manner required by the
contract (in accordance with their nature (and economic purpose )); vwhere
the contract is silent, the parties must perform their obligations in the
‘manner usually required in activities of the type involved in the particular
trade concerned".

Article 4 (Art. 3 of the 198%4 Draft)

A party may refuse a partial performance, unless otherwise
results from the nature of the obligation.

/ Article 5 (Art. 7 of the 198l Draft)

Performance of an 6bligeti0n to pay & sum of money takes place
by the payment of the nominal amount due /.

Article 6 (new)

1. A monetary obligation due in a currency other than that of
the place of payment may be paid in the currency of the place of
payment according to the rate of exchange prevalllng there at the
date of maturity.

2. If the debtor has not paid at the time of maturity, the
creditor may demand payment in the currency of the place of payment
according to the rate of exchange prevailing there at the date of
maturity or at the date of actual payment.

-

Note : The article is inspired by § 1,106 of the texts drafted by the Comm1551on on
European Contract Law. :



- -

Article 7 (new)

Where a contract has been validly concluded but does not
expressly or 1mp11c1tly fix or meke provision for determining
the price, the parties are considered, in the absence of any indi-
cation to the contrary, to have impliedly made reference to the
price generally charged at the time of the conclusion of the contract
for such goods delivered or such services performed under comparable
circumstances in the trade concerned,

/When no such price is available, and in the absence of any
indication to the contrary, the price is determined by the party
who delivers the goods or performs the service, provided it is
reasonable./

Article 8 (Art. 11 of the 1984 Draft)

If the time of performance is neither stipulated by the parties
nor determinable from the contract or the nature of the obligation,
the obligation must be performed within a reasonable time after the
conclusion of the contract.

Article 9 (Art. 12 of the 1984 Draft)
If the time of performance is fixed by or determinable from the
contract, the parties are not entitled to make an earlier performance.
Article 10 ({Art. 13 of the 1984 Draft)
A party who accepts an earlier performance is not thereby bound
to effect a reciprocal earlier performance.
Article 11 (Art. 16 of the 1984 Draft)
If the place of performance is neither stipulated by the parties
nor determinable from the contract or the nature of the obllgatlon,
the obligation is to be performed at the place where at the moment

when the contract was concluded the obliged party has its place of
business.



Article 12 (Art. 17 of the 1984 Draft)

If the place of performance of a monetary obligation is neither
stipulated by the parties nor determinable from the contract, such
- obligation is to be performed at the place of business of the creditor
at the moment when the contract was concluded.

Note : This new solution was decided upon in Milan, but it should perhaps be given
more attention, It could be a source of trouble if the creditor has noved, whereas
it would not put too much of a burden on the debtor's shoulders to change the place
of payment of a monetary obligation, as long as he does not have bear extra-costs.

We should also be cautious about possible conflicts:between art. 12 and 13.

Article 13 (Art. 18 of the 1984 Draft)

1. Payment of a monetary obligation can be made by a transfer
to any of the financial institutions in which the creditor has an
account, unless either the creditor has expressly indicated to which
account he wants the sum credited or he has excluded bpayment by the
way of a transfer. . ' :

2. Payment by the way of a transfer becomes effective upen notice
of the transfer to the transferee financial institution.

Note : Article 13 (2) provides for a tentative solution, which is probably the most
logical from a legal point of view (the transferee bank is the creditor's agent).

Article 14 (new)

1. Payment of a monetary obligation ean be made by a cheque, a
bill of exchange or another instrument instructing the debtor's finaneial
institution to pay, if it has'been stipulated by the parties or if it
is accepted by the creditor at the time of payment.

2. Payment by the way of such an instrument is presumed to be
accepted on condition that the instruction will be honored by the
debtor's financial institution,

Note : Article 14 (2" is inspired by § 1.115 of the texts drafted by the Commission
on Buropean Contract Law; also conform to the generally accepted sclution.
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/[ Article 15 (Art. 20 of the 1984 Draft)
Each party has to bear the cost of taxes and duties connected
with performance of its part of the contract.“j
Article 16 (Arts. 23, 25 and 26 of the 1984 Draft)

1. A debtor owing several monetary obligations which are due %o
the same creditor may specify, at the time of payment, which debt he
intends the payment to be applied to.

2. However, payment made is to discharge any interest due before
the principal.

3. When the debtor has accepted a receipt whereby the creditor has
imputed what he has received to one of the debts, the debtor may no
longer require imputation to a different debt.

Article 17 (Art. 27 of the 1984 Draft)

In the absence of imputation by the parties, payment is imputed
to that debt which the creditor has the greatest interest in receiving.

When the interest is equally divided, payment is imputed to the
debt which became due first.

A1l things being equal;jimputation is effected proportionally.

Article 18  (new)

Articles 16 and 17 apply.accordingly to the appropriation of
payment of non-monetary obligations.



enough, that the non-performance will be a fundamental one, and that the
party who is to receive performance gives notice of termination within
reasonable time from the moment -he became aware or ought to have become

aware of the fact that due performance would not be made.

(& rule, as the one provided in UCC art. 2.609 has been considered,
but not yet drafted. Under this rule the receiving party has a right
to ask for adequate assurance of due performance in case he has reason-

able grounds to suspéct a future nonfperformahcé by the other party).

Art. 5

a. Termination Excluded when Restitution is Impossible

Art. 5 embodies the principle that a contract for delivery. of tangible
property may only be terminated if the property received under the con-
tract can be returned in substantially the same'conditioh._This restrict-
ion does not lead to any injustice to the aggrievéd party. Even if he
Cannot.terminate'the contract he may recover damages resulping from

the other party’s non-performance or obtain a reduction of the price

relating to contracts.

b. Rule Applicable to Tangible Property

Art. 5 applies only when the performance received is tangible property

which can be restored. It covers immovable and movable property including

bearer share certificates. ~
It applies to contracts fbr_the transfer of property and use, such

- as sale, barter, bailment and lease.

c. Restitution when the Party Who has Received Performance is not

RésPonsible for the Loss
Under art. 5 (2) the buyer does not lose his right to terminate the

contract even if restitution has become impossible when this is due

to certain contingencies for which the buyer cannot be held responsible,
see para 2 a) - ¢). If in the case mentioned under c¢) the transform-
Tation of the goods or their consumption gave the receiving party a
benefit he must account for it to the supplying party.

Art. 5 does not entitle the receiving party to terminate if he has

resold the property and is unable to return it to the seller for other



reasons than those laid down in para 2, cfr, CISG art. 82 (2) {c).

Art. 6
a. The General Approach

Termination releases both parties from their duty to effect and to
receive performance., The contract, however, is not cancelled in the

sense that it is treated as if it never has been made. Other rights and
duties still persist, see para 2 on damages and para 3 on dispute settle-
ment and on other rights and duties provided in the agreement such as

a covenant not to use or divulge confidential information.

Art. 6 states the general rule that termination of a contract has no
retroactive effect. A party whe has performed cannot get restitution of
what he has supplied. In many contracts a literal restoration is not
possible. This applies to work and labour, services, the hiring out

of goods and the letting of premises, and the carriage and custody of
éoods. A party who has received a performance of this kind cannot give
it back. In contracts for sale or barter restitution may become im-

possible when the goods have perished or have been consumed or trans-

formed.

In all these situations the party who has received a performance which
he cannot return might restitute the value of it and varibus legal
systems provide for such a restitution. However, art. 7 and 8 only

give a retroactive effect to termination in those cases where the
aggrieved party can get back what he has performed under the contract,
i.e. money paid (art, 7) or property which in casu can be returned

(art, 8). If in these cases the aggrieved party is able to return

what he has received he must also do so. Art. 5 deals with the situation

where the aggrieved party cannot return tangible property which he

has received.

b. Operation of the Rules Illustrated by an Example

The operation of art., 5 - 8 may be illustrated by an example:

A sells to B a specified production machinery and discloses to B
confidential infofmation which is necessary for the production.

B agrees not to «divilge the confidential information as long as it 

has not become publicly known. The contract further contains ‘a



clause referring disputes to the courts of A's country. After B has
placed the machinery into operation serious defects in the macﬁinery
lead to a shutdown of B's assembly plant. B declares the contract

terminated and claims damages.

The termination has the effect

that each party must return to the other what he has received, A the

payment and B the machinery, see art. 7,

that B has a duty not to divulge the confidential information as long

as it remains secret, see art., 6 (3),
that B may claim damages for breach of contract, see art. 6 (2), and
that any dispute relating to the contract and its effects are to be

settled by the courts of A's country, see art. 6 (3}.

C. Reason for the "Prospective" Approach

This “prospéctive" approach to restitution has been chosen for its
simplicity. Rules on the aggrieved party's claim for restitution are not
necessarf in cases where he cannot get back the performanée. The rules
on damages will generally put him as nearly as possible in the position:
in which he would have been if the contract had been duly performed,

see art, (Y). Cases may arise in which‘a defaulting party who is unable
to return a performance received is also excused from making the counter
performance and therefore not liable in damages. These caéé; are rare

and may, if they ever occur, be fegulated by the national rules on unjust

enrichment.

Art. 7

a. Restitution of Money Paid

Under art. 7 a party may claim back money which he has paid for a perform-

ance which he did not receive. This rule has general application where a
party who has prepaid money rightfully rejects performance by the other

party or where the latter fails to effect performance. .

b. Application of Art., 7 to Various Specific Contracts

1°. sale of Tangibles and Intangibles

The rule in art. 7 applies to sale of goods or cther property where the

party who was to furnish the.property either did not make any tender or
the tender made was properly rejected by the party who had paid for it
and thereby returned to the first party. In these cases the party who




paid money may claim it back.

If the party who paid did not return the tangible property which he has
rejected he must do so concurrently with the répayment, see para 2.

The rule on each party's right to withhold performance in art, X applies

mutatis mutandis to these situations. If the aggrieved party is unable

to return the property received the rules in art. 5 apply.

There is also a duty to return money paid where a party was to assign
intangibles such as patents, know how, trademarks and copyrights which

the other party properly gejecfedor did not receive.

c. Other Contracts

Money paid for services or work which were not performed or properly

rejected should be repaid to the party who paid for it. The same principle

10.

apply to custody of goods and rent and lease of property. In these contracts

a pro-rata rule will apply when the amount to be paid depends upon the
period of time during which performance is made. The party who has paid
may claim restitution of a payment covering a period of time during
which he did not receive performance, either because he propérly re-

jected it, or because the other party failed to provide it.

To take an example:

A has hired'B’s premiées which B has assured can be adequate-
ly heated and A has prepaid 6 months' rent. When he moves in
on August 1, he does not discover that the premises cannot be
heated. When the cold weather comes on November 1, A immediate-

ly moves out. A can claim back rent for 3 months.

Art, 8 .
a. Art. 8 Applies to Tangible Property other than Money

Art. B provides for a retroactive effect of termination where a party
has éupplied a performance other than money which can be restored. If

the contract is terminated he may claim back what he has supplied under

the contract.



b. Third-Party Rights Are not Affected

Like bther articles of this (book) art. 7 deals exclusively with the
relationship between the parties and not with the effect which the

- contract may have on the property in question. Whether, for instance,
a creditor of the buyer, the buyer's receivers in bankruptcy, or a
bona fide'purchaser may oppose the restitution of goods sold is to be

determined by the applicable national law.

C._ Money Must be Repaid

Often a party will terminate the contract because he has not received

11.

payments for the'goods. If, however, he has received payment he will have

to repay it concurrently with the restoration of the tangibles when he
terminates the contract, see comment a. toart.7 A party who terminates

a contract for delivery of goods by instalments because of failing pa§~

ment for one instalment must repay the money he has received for earlier.

instalments concurrently with the restitution of these instalments.

The rules in art. (Y) on a party's right to withhold performance apply

mutatis mutandis to the restitution.

d. Negotiable Instruments, Securities and Shares

A contract for the sale or assignment of stocks, shares, %nyestment
securities; negotiable ipstruments and debts is often peff;rmed by
delivering the warrant certificate or other instrument which gives
evidence of the right. If the contract is terminated the seller or
assignor should be entitled to recover the paper irrespective of

whether this paper is a negotiable instrument or not.

e. Industrial and Intellectual Property

If a contract for the assignment of a product of the mind is terminated

literal restitution of the intangible is sometimes not possible.

However, restitution may be possible of industrial property rights
such as patents and trade marks which may be -transferred back to the
" assignor. Furthermore, it may be possible to give back things which

attach to the intangible. Know-how and literary works are written on
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paper, paintings are made on canvas, sculptures cast in bronze.
Tangible things which in this way materialize the product of the

mind must be returned when the contract is terminated.

f. Art. 8 also Applies to Bad Bargains

Art. 8 apﬁlies also when the party who supplied the property made a

bad bargain. Let us take an example:

A has sold a Renoir painting to B for 200.000 Us$; the
true value of the painting is over 250.000 US$. When
the picture is delivered to B, he does not pay for it.

A is entitled to claim back the painting.

g. Restoration is Impossible or too Onerous

The rules in -[%} on performance in natura applies mutatis mutandis

to the claim for restitution. The aggrieved party cannot claim back
the goods or other tangibles when it has become impossible or would

involve the defaulting party in an unreascnable effort or expense..



