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1. Introduction

At its_EEnd sessicn, held in hay 1983, the Governing Council
_of Unidroit adopted: tile text of tus preliminary draft rules on certain
‘aspects of internaticnal factoring wnich Lad been prepared by the Study
Group on the contract of factoriug in the course of three sessicns.

iy

The text of the preliminarv draf't rules, accompanied by au
Explanatory Report prepared by the Secretariat of Unidreit, was civeu-
lated to the Governments of the member Svates on 27 May 1983 together
with a request for chservations which weuld permit the Governing Council
to decide whether a committes of gevernmental experts should e convened
to consider the content of the rules end the form which they should assume.

Replies have so far been received from the Govermments of
Czeciioslavakia, France, the Federal Republic of Germany, liorway and
Sweden while the arrival of chservatious has been announced by other
Governments. The present document reproduces the ohservations so far
raceived, h ' ‘ - S

2, Preliminary and general observations -

FRANCE

The novelty of factoring renders its description complex and
its understanding difficult. It is at the crossroads between legal in-
stitutions belonging to the fields of commercial law and the law relating
to finance, which themselves assume many forms, and in conssquence it
can only develop at cress-border level if the rules governing it are
sufficiently clear to be interpreted in a uniform manner by the inter-
national community.

It seems to us that the draft rules realise this aim.

As 1s known, factoring is in France, unlike the Anglo-Saxon
countries, at an erbryonic stage. 1t Lias only bee2n known for twenty years or
so and has not been subjected to legul rules specifically designed for it,

It operates through institutions which are better known to the civil law
and te commercial law such az mandats, subrogution, discounting, credit
insurance and the assignment of dehis.

For this reason, the Frencn Government can only welcome the
initiative which Unidroit proposes te undertake. It might even be ad-
visable to study the question of whether uniform rules could not alsc
govern purely domestic factoring cperations.




It would in fact seem paradoxical for a State which has ne
rules of the latter type to accept a zystem,which would of necessity be
nore elaborate llmlted to 1nterna1londl oHnratlong.

At ‘this very prollw1nary stage of the work it is not possible
fer us to_take a sufficiently firm position on the question of the form
of tn; instrument which should contain the uniform rules, .Howaver thé“e

"would svem to be no’ cbstacle to the future nepctiations having in view

an 1nternatmonal convention estabiis shifig a wniform law in dccordaﬁce
_gh the-tragltlon in Unidroit.

- FEDERAL REPUBLIC OF GERMANY

1. Preliminary remarks

The Govermment of the Federal Republic of Germany has submitted
the draft te the compstent bodies of the credit sector as wall as to
some important organisaticns in the sectors of industry and commerce,
asking for. their comments. As to the sectors of credit and commérce,

_ they welcomed in principle the attempt tw uni fy the law governing”the

transfer of debts of an 1nterndtlcnal character, The majority of the
credit cireles, however, would prefer to slaborate uniform rules covering
not only factorlng, but in general all cases of trapsfer of debts. Trade
cireles on the other hand insist on dealing only with the so-called true
or verltqbla factorlnc i.e. where tane factor accepts the risk of the
1nso vency of Lhe customer, The industry circles: on‘the dontrary deny
tne nec9551tj o? any rules whatsoever aud moreover are ¢pposéd to the .
pres nt araFt 31nce 1n thelr view it unduly favours the factor? E p031tlon.

"2.1féénéfél"oﬁsérﬁations

2'i The flnal form of the draft must be a conépntion, as rules of a

:”nerc contractual nature they .could rot achleVQ their unlfylng purpose,

since (a) they deal not only with the PLluthnShAP betweern the faltor

_.and the supplier but alse with the iegal position in which the debtors
will be placed as a consequencs of the transfer of the debts in the con-

text of a factoring operation; (b) at least some provisions of the ‘draft
{i,e, Articles 4 and 6) derogate from the existing German law on the trans-
fer of debts.,

4.2”, The entry inte force of the Ccnvvnc;or in the State whose law gov-
erns the contract of factorlng batwesn the. faCtO“ and the. suppller would
1ot be suff¢01ent in order tc eliminate the CXlatng dlfficultles deri-
v1ng from the- different national rules on the dSSlgnmast of debts and
the uncertalnty as to -the ;gpllcau¢e law, According to ‘the rules of



prlvate 1nternatlona1 law it is the law auplldablp to “the debts trans-
ferred which governs important issues of the abbxgnment of debtb _such’

as their assignability, the relationshin between the assignee and the
debtor and the effective payment hy the debtor., In the case of factor-
ing this is the law governing tne contracts of supply betwesn the sup-
plier and h+b gustcmers/debtoro Since parties are free themsclveq o
choose this law, in theo ry it could be ‘tha lav of any Statc in +he xﬂrﬁu.
Y&t even in practice one has to expect a possible choice at ‘least of
the laws of those States whers the -foreign customers of the suppller ‘?
heve thelr place of husiness. As a conseguence a conventicn cwntaining
the proposed uniform provisions would be useful only 1f it were ndopted
by a large number of States. If this is not the case, ‘the unifurm vules
may rather cause confusion as, due to pricrity accorded to the partics’
choice ¢f the law of 2 non- contract;nr State tﬁey will in’ pﬂacthL vary
.often not gpply.

2.3 The scepe of the uniform rules - the assignment of debts in the
context of a facturlng contract of an International charactur‘- appears
to be tcc restrictive: Indeed the difficulties which arise in the case
of an a331gﬁment of debta of an lnterna?lonal character and tu whicn
- reference is made in the Explaratory Rnyort exist not only in conngc-
.- tien with factoring, but alsc with r@sPLLt tc other kinds of" transac-
,ticns, such as rorfeltlng, discount, €tc. The adoutlon oF the uniform’
rules would laad to a-different’ treatment of assigrments of debts of
an mternatlonai character a.cgor*dn.ng te whether thev take place in tne
context of Aa factcrlng conbruct or in that of any othér transaction.
Such d1¢rerenccs as to the. lagal regime are far from belqg desirable
and glve rige to CﬂPaldEPach doubts as to the utlllty ‘of the “rajbut
uncder consideration. In addition there would, for the Federal Republic
of Gaerramny, alsc be a different lepal regime wifhin'fhe:laW‘On!fac%ﬂr—.
ing 1t$elf since the uniform rules are intendea t¢ apply conly to as-
51grments of debts with an internationsl charactpr and at the same tine
derogate partlj frem the existing German PULﬁc on’ the assxgnmant of
ﬁebts,u I; would therefore be desirable to elaborate wiform rules on
-the assignment of debts capable of balﬁg afPlled te all cases of assign-
ment, C ' -

“ 2.4  The Govermment of the Federal Republic of Germany has strong doubts
as tc whether the expected benafits for internaticnal factoring are
great enough to justify the affcert invelved in preparing =n interna-

"tlgnaL convention. The 1ngu1ry among the ‘business circles has shown

“-that in the, F&ﬁeral Reaubllc of werrd“} irternational factoring is not

so Important that any 31gq1flcani dlfrlcuitzes kave so far arisen with

repect to it and that consequentiy there duCo not ex1st & real need

for a convention limited to international factoring, and this apart




from the sbove-mentioned reservotions as to the feaszb111ty of the
uniform rules (see above 2.2) as Wull as m1th respect to the dlfferen-
ces in the legal reégime which have to be exmnctod (see above 2,30

 The ObSEPVuthnS on the iui*v1dudl art*cles do mot afféét the
general reserva+1ons glPEddy exprassed, S '

NORWAY

The Norwegian Mlulstry of Just1c; apgrec1ates the lnltlatlve
taken 0 glve uniform rules on certain asnect@ of 1nternat101a1 factorlng.

' The prelzmlnary draft PUlLa as ﬁpprOVLd by the Unldr01t b*udy
Grioup seem to serve as an aporoprlatﬂ basis for the coming work on tbls
subject, ‘ -

W1t1 regdrc to the ‘question of the form to be gzven to the“
future uniforn rules, zt seems te be most apprcprlate to choose the con=
véntion form - if necessary - combined with steps taken by the rcswect-
ive countrles to anorpordte fhe rules in their’ 1nterna1 lpgal system.
However, the question oF form has to be examlned in depth at a later
stage of the work. : -

- We alsc take the opportunity of mentlonlng that lt seems de-
sirable ¥o.us-that the Further werk with the uniform fules, ¢n-interna-
tional factcring should be ccordinatec with the Unidroit project on in-
ternational leasing, so that the drafts may be given common considera-
tion. The factoving coptract and the leasing contract to some extent
serve equal functions, raise heomogenous legal questions cr involvé ‘the: .
~same parties and interested circles.

With regard to the present draft on 1nternatlonal factoring
the prlncxples approvad by the o*udy Groug in most respects seem to be
founded on legal rules accepted in' wopwaglhr internal law to-duy.

SWEDEN

1. The Ministry of Justice has 1rvzted 1ntarested authorltles and or~
ganisations to give thelr Urellmgnary onlqlons on the draft. The answers
— indicate a clear intcres t in the progect, on condition that it receives

) pOSlthE response rr9n a Sufflc16nily wide' czrcle of ‘States. . Assuming
. that thlS CondlthT is metb the ffortg of the’ In titute -in this field

ought to be carried on.

2.. In the Swedish view, the preliminary draft offers a good basis for




future-wcrk.r:ItJSEQms that a Conventicn would be the most.qppropr;ote
instrument for uniferm rules on internaticnal factoring,.

8. It is. teoo early to express any more precise opinicn on the contents
of the proposed uniform yules and the drafting of the individual pruv;-
sicns although at this stage we would, however, like to mention somé’
points for further consideration. LA

2) The need for and the possibility of including, in a future instru-
-ment, a wider range of operations of bulk factoring should be studied -
further (cf.. Section 22 of the Explanatory Report)., It has been indi-
cated that bulk factoring operaticns under which the factcr provides
only one of the services menticmed in Article 2 pa“agrdpn L, namely 41—
nance, are of a growing importance alsc at international level,

b) Swedish organisations in the field of finance have uunderiined the
importance of a satisfactory-csordination, in substance and ih-drafting,
between future uniform rules on internaticnal factoring and the U.S: -
Uniform Commercial Code, . and have expressed scme uncertaihty-whatner
thare 18 such a-cocrdination-as regarvds the preliminary.draft. This - -
question could perhaps be dealt with in a preparatory paper by the Sec-
retariat of Unidroit. -

3. Commentb en’ the prellNLnarv aru+t rules; article by article -

tﬁArticle 'y

FRANCE . | . o te et oo

The definition of fagtoring in Article 1 seems tu be tc¢ broad
in some cases, , -Is. it pussible to say that that there is reél;y factor-
ing if the two services provided are. finaﬂcing'and the ccllection of
debts? In these clrcumstances-it would seem rather tc b; a.clear case
of a contractual subregation by the creditor, -

EDERAL REPUBLIC OF GERMARY .

© Accordingto the organisations ‘consulted the language ‘on a
continuing basis" in. paragraph 1 is aot sufficient to dlffhrenulate fac~"
“toping from other similar tranaQCmLCﬂsl'ouch as forfeiting, ‘However, in-
stead of trying to difféventiate more precisely it seems preferable to
delete the wording altogether, so as to render the rules appl-cuble aisc

e the purchabe of individual debts

Alsc the obligations mentioﬁed in parsagraph 2 need to be defined



in a clesarer manner. The nere "maintenance of account%‘ in itself does
not ?ucessarl¢y irply an a551gnment cf-uebtu ané is thcrnrorc not suf-
flclent. )

CArtiele 2
FRANCE
The scope of the Convention should be re=tr1cted tﬁ sal@s

where the relations between the supplier and the debtor have 2 prufes- f
sicnal character

FEDERAL REPUBLIC OF GERMANY

Faragraph 1 seems to suggest that for the applicaticn of the
uniform rules it would be sufficient that in the'context of & factoring
transaction there has been an assignment of & debt of an international
character. As already wentioned, it is in addition necessary that. ag=.
cording to the rules of private internatienal law the factoring contract
as well a° ‘the single debt which has Leern assigned are subject to a na-
‘ticnal law which hag adopted the wniform pulss,

_ In paragrash 2 (2) the alternative concept of "trade or pro-
fessional cuztomers” is unclear.

NORWAY

Accordlng to Horweglan law only pﬂqfé381onal busmne enter-
prises may conclude factorlng centracts on 2 continuing basis as a fac-:
tor client. "In any event this will be the only practical bltuatlop.' ‘
Hevertheless it may perhaps be considered by an express stipulation in
Article 2 paragraph 2(a) to cxclude from the application of the “ule L
also sales by.non«nrcfe581cn41 . P

SWEDEN

Accerding to Article 2 of the preliminary d:af{.it is not re-
quired that the parties to an underlying sales contpact (the supmller
and the debtor) have their placss of busiress in Contracting States.
This seems to glve tn; ‘effect that the s up lier @nd the factor can cne-
sidedly brlng the “uniform ruTes lnto operatlon towards 2 debtor merely
by giving notice to him accordlnc tr Article b, even if both the supplier
and the debtor have their places of business in.a State that has found
the uniform rules waccoptable. It is of special lmportancc'iﬁlfhis '
context that under Article 4 the assignment of a receivable by the sup-



*plier to the factor shall be LIfLCtJF@ nOththtundlh& any agreemfnt
between the sipplier and the dsbtor nrobiblwﬂnr such an a:s:.srnmeant° It
can be questionad whether it is advisable to go that far in excluditip
the autonomy of the parties to the urderlying contract for the purpose

of encouraging internaticnal 1 factoring operaticns.

Paragraph 1 of Article 2 au presently worded appears ‘tc-hawe
the effact tnat the uniform rules ehall aplly alsc to natiocnal contracts
of sale in cases where the“r9001vunleu arising from such a contract are
assigned unhder a fartcr¢nw contract that to dny part is related to, re-
ceivables arising from an internaticnal. contract of aale " This seems
in contradiction with the peint  of view put forward in Seetion 14, o+
the Explanatory Repert, Any ambiguity that may exist in ‘this- regard

cught to be removed.

‘Article 3

FRANCE

There seems to be a lacuna in Artiele 3 as to the global nature
of the -assignment of debts by the supplier to the factor,-

Avticle U

CZECHOSLQVAKIA

In cases where the agreemeut between the supplier and the
debtor p“ohlblts the aSSLEnment of a recelvable the qraft unlform rules
should contain & provis ien cungrqry +o tne DrOVlalonS of nrtlcle 4 of -

the draft, .

FRANCE
The regulation of the legal relations regarding the dsbtor
seems te be too favourable to factoring: con the onc hand the client should
not bs cpposed to the factorlnf of d99t¢ uontrdry to tht is prov1dgu
“for in Artlcle Yy ’ :

31’:u On the " other hand it should 1oF be pc351ble to derogat from

‘the ordlnarv rules of law CO?CCPDlﬁU iﬁc lelsty oF the paynent (eVen
tkoubh Artxcle 7 ha; express]y lald HOWn a rule to the contr ry)

FEDERAL REPUBLIC OF,GERMENYt'”

PR

The rules according to which dny agheement prohibiting the




assignment of the debt shall be without any effeetr is SONTYErY to Ser-
man law, Morwover there may be cases where there is 2 legitimate in-
terest to avolid repeated changes in the.person of the creditor or +tc
make the assignment dependent on the prior assent of the debtor. Art-
icle 4 should at least be restricted in its scope 30 as to admlt ‘that:
the legitimate interests of the creditor and the debtor may be DPLSCPVEd
Une trade organisaticn has -suggested that willy those agresments prohibi-
tingftheVéssignment;whlcn are -contained -in general COHdlLlOnb should be
considercd ineffective. : Co T :
NORWAY

Article 4, previding that the dSSlgnmcnt ofa- recelvable by
the suppller to the facter. ahall be effective notwithstanding any- agree—
ment  between the suppller arnd the debtor pronibiting such 2ssignment,

concerns basic questions of the autonomy of the parties to the underlylng
contract of oale, and should be giver further conulderatlon. :

FEDERAL REFUBLIC OF GERMANY

, : The 4tility of this pvov151on is dcubtful. The- Government

of the Federal Republic of Germany assumes that accordlng to it not only
the claim for the payment of the price but alsc the supplier! s rights. -
interded to secure actual payment are transferred to the factor, Whethep
or not these rights are of an accossory nature and may be transierred
te the assignee of the secured debt may, zccording to the rules of pri~
vate internaticnul law, very well deperd on a law different £rdhm the
law governing the secured right fair payment or the factoring ) It fol-
+ows that the result envisaged hy this provisicn will often not he ach=-
ieved - at least not by the operaticn of this nrovision alone.

Article 8

FEDERAL PJ-:P.UBLIC' OF QERMANY

‘The wording "assignrent ...‘bffectlvc aga inst the debtor” to
be Found in paragriaph 1 appears to be unclear from a dogmatic viewpoint.
t should be réformulated in the sense indicated in the Dxplanatory
Report (Para.37) in order to make it cleap that it Wlll now be only the
factor and - no longer the supplier to whun the aebtor must make payment,

] . Paragrapn 1 (a) bhould'ciar ty whe has to glve nutlce. It
should be the supplLer and he should be rerLestca te give notice in
wrltlng.




Article 7

CZECHOSLOVAKIA

_ . Some doubfs arise from the pr ovificns;regul&tingwthe1ques—"-
tlon¢ whlch cannot be Aagreed cfreg1u 1y ln r%e_relatiqnswbetween;the-
supplier and the factor (Articles 7 and 9). '

FEDERAL REPUBLIC QF GERMANY | cie T

The protection which Article 7 (a) accords to the debtor is
weaker than the protection abcorded to him under the eristing German,
law, szncc ln addition to the notice ulso the “good faith". of.the deb~
tor is rnqu1red ACCﬁrdlng to Garndn law it is sufficient that a net—-
“ice has been given., It is our, belisf that at. least only the actual.
'nnowledce of the debtor of the 1nvalldlgj of the a531anmant uhould -ex-
clude the protection. A :

NORUWAY

fv Article 2{a) it may be .considered to make .an exurese eycep-
tion for *@treng deféncea such as. fbrgery, lack of authorlsatlon legal
incapacity etc. . : : ~

Articles & and 9 .-

CZECHOSLOVAKIA .

(See . comments .on. Article 7).

NORWA

We would draw attention o Article 9 whick to a certain extent
seers to limdt the rights of the debtor given in Article 8. Seen from-

a legal point of view, it is not evident that the debtor's rights against
the factor should he dependent on his payment oF rpve¢vable=. duch a
payment, wzll be the result of an error on the part of the debtor not
xnowlnp the suapl*nr s non-performance, uefective or late performance of
the cqn;rgpt“of sale. Taking inte consideration the fact that the debtor
méy,aqéofding to A?ticle_a set up all defences against the factor of
which a claim has been made by the supplier, it seems to be somewhat in-
censeguent to deprive him of this rignt in the situation where the debter
pays_bﬁf?igihaving‘received the goods or before having examingd the goods,




Proposed additicnal articlas

CZECHOSLOVAKIA

The preliminary draft uniform rules should also contain the
final clauses, i.e. law applicable clauze and arbitration clause,
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At pege 10, two lines from the end, the sentence should read:
'which he could have availed himself under the contract if sueh

claim has been made by the supplier”, ete.

Rome, April 198k




