UNIDROIT 1584

Study LVIII -~ Doc. 18

(Orlglnal E“blnsh/F“ench’
eﬂman/Sp%nlsh)

Unidroit

INTERNATIONﬁL INS”ITUTF POP THE UUIFLCATIOW _OF PRIVATE mLAW

COMMITTEE OF GOVERNMENTAL FXPERTS WOE THE PbEPARATION OF UNIFCRM

RULES ON CERTAIN ASPECTH OF ﬁYTERhATIOﬂAL FACTORING

OBSERVATIONS OF GOVERNMENTS ON THE PRELIMINARY DRAFT UNIFORM RULES

On CERTﬁIH ASPECTS CF IYT RNAT IONAL FALTORINC AS ADOPmFD BV THV'

GGJgRNING COUNCIL OF UN DWOIT on 5 NAY 1983 AT ITS 62 S’ SIO?

Rome, September 1984




1. Introduction

nd
1. At its 62 sessicn, Heid in May 1983, the Governing Couneil

of Unidroit adopted the text of the preliminary . uraft ruleg on .certain
aspeacts of 1ntmrnatlona; factorwpg which had been prepared by the Study
Group on the contract of factoring in the coursz of three sesslons,

2. The text of the prelimirary draft rules and the accoﬁpanying
Explanatory -Report Prepared by the Secretariat of Unidroit {(Study LVIII -
Doc. 16} were b¢r: iated to Lne Governments of the wmember States on 27
May 1983 t»getner with a reguest for chservations - which would permit
the Coverning Council to decide whether a commitiee of governmental experts
should be convened to consider the content of the rules and the form which
they should assume. :

Replies were received from the Governments of (Czechoslavakia,
France, the Federal Republic of Cermany, Norway and Sweden and in the
light of those observations, as well as the statements %aae by & number
of its members, the Governing Council decided at its 83 ession, held
in May 1984, to set wp a committes of governmental experts to pursue work
on the prellnlnary draft rules on certain aspects of international fact-
oring.

Since then observations: have -been received from the Covertments
of Austria and Mexico and thess, together withthe comments of the
States referred to in paragpaph 2 @bove, are included in the present

document. o
2. Preliminary and general obsevvations

AUSTRIA

ks

The objective of the draft - i.e. to render a contribution
toward facilitating international trade by prcmoting international Ffamt-
oring & an instrument fop financing sales - is welcome, kowever, this
objective must not be attained by curtailing the rights of the debtor in
an inequitable way., The draft is precisely and clearly formulated and
confines itself to essential problems of international factoring, These
are advantages which enhance the likelihood that it will be accepted by
States.

FRANCE

The nowelty of factoring renders its description complex and
its understanding difficult, It is at the crossroads between legal in-
stitutions belonging to the Fields.of commercial lew znd the law relatlng
to finance, which themselves assume meny forms, and in consequence it




can only develop at cross-border level if the rules governing it are
ufficiently clear to be interpreted in a uniform mannen by the intemr-
national community. ‘ ' '

It sesems to us that the draft rules realise this aim,

As is known, factoring is in France, wnlike the Anglo-Saxcn
countries, at an embryonic stage. It has only been kncwn for twenty
years or so and has not heen subjected to legal rules specifically de-
signed for it. It cperates through institutions which are better known
te the ¢ivil law and to commercial law such as mandate, subrogation, dis-
counting, credit insurance and the assignment of debts. :

For this reasen, the French Government can énly walcome the .-
initiative which Unidroit proposes to undertake., It might even be ad-
visable to study the ques stion of whether uni form rules could nét also
goevern prely domestic factoring operatidné,';‘ o '

IL would in fact seem yaradoxlcai for a State Whlch has no
rules of the latter type to accept a systen; which would of neces ity be
more elaborate, 11m1ted to 1nterna ndl operatloub.

At this VE“y pze¢1m1nary sfdge of the work it is not possible
for us to take a auff1c1untly firm position on the queatlon of the form
of the instrument which shouLd contain the unlfbrr rules, However there
would szem to be no Obbt&C;G to +H» future négotiations thlng in view
an international convention establishirg a Lrlfgrm law in acesrdince
with the traditicn in Unidroit ' - '

FEOERAL SEFUBLIC OF GERMANY

1. Preliminary remarks

The Government of the Federal Reyubllc of Germany has submitted

the draft to the competent bodies of the credit sector as W&ll as to-
ssome important organisations iR the sectors of 1ndustrv and commerce, ask~
ing for: their cemments. As to the sectors of credit and commerce, they
wé&mmdinpﬁﬂdpb'meaﬁ@mttowwﬁ‘melm:gwmmmgtMMwasﬁr
of debts of an Internaticnal character. The maj oruty of the credit cir-
cles, however, would prefer to elabcratc uaiform rulao covering mot only
1acto“1nc but in beneral 11 cases of transfer of debts, Trade ciréles
o, -the other‘hanu insist on dealing only with the SO-Callrd true or veri-
table factoring, i.e. where the factor accepts the risk of the insolvency
of the customer, The industry cireles on the cuntrary aenj thc'Aecea81t,
of any. rules whatscever and morecver are qopoced to the presént dﬁaft
since in theipr v1ew it unduly favours the factor's position., = - -




2. General observations

2,1 The final form of the drart must be a convrn iomng aé rules .of a
mere contractual nature they could not achieve their uulfylng purpose
since (a) they deal not only with the relaticnship between the racto“
and the supplier but alsc with the legal pesition in which the debtors
will be placed as a consequence of the iransier of the debts in the com-
text of a. factoring operation; (b) at least some provisions of the draft
(i.e. Art*c¢es L4 and &) derogate from Lh ex1Qt1n5 German law on Lne
transfer of debts, '

2.2 The entry into force of the Conve sntion in the State whose law gov—
erns the contract of ractoruLg between the factor and the swpplier would
not be sufficient in order to sliminate the existing difficulties deri-
ving from the dlffereﬁt national rules on the assignment of debts and
the unbertalnty as to the appllcab;e law. According to the rules of
private 11tpr1aulonn1 law it is the law apnllcable to the debts trans-
ferred which governs important 1saugs of the assignment of debts such
their assignability, the relationship between the assignee and the
debtor and the effective payment by the debtor. In the case of factor-
ing this 1s the law governing the contracts of supply between the Sup-
plier and his customers/degtors. Since parties are free themselves te
choose this law, in tTheory it could be the law of any State in the world.
Yet even in practice one has to expect a possible cholce at least of
the laws of those States where the forelgn customers of the supplier
have their place of bUanpbu. As a comsequence a conventicn containing
the proposed unlform prov1vlons would be useful only if it were adopted
by a large number of States If this is not the case, the uniform rules
may rather cause confusion as, due to priority aucorged_to the parties’
choice of the law of a non-contracting Stats, they will in practice very
often not apply.
2.3 The scope of the wiforn rules ~ the assignment of debts in the
context of a factoring contract of =i international character = -appears
to be too Teatf‘cthE. Indsed the difficulties which awlae in the case
of an aa51gn‘en+ or ueb ts ofrdn.lnternat;ongl unaraCter anéd to which re-
ference is made in the Ewplanatory Report exist not Oulj in cobnection _
w;th *actorlnﬁg but also with vespect to other kinds of transactlopod such
as forfeltlng discounting, etc. The adoption of the un*rorm rules
would lead to adifferent treatment of assipgnments cof dLb of an inter-
nat;pnal character according to whether they take place in the context
of a Factoring contract ovr in that of any other Twahsaction, ;Suck'dif~
ferences as to the legal regime are far from bein g desivrable and give rise
to considerable doubts as to the utility of the project under considar-
ation. In additicn there would, for the Federal Republic of Germany,
alsc be a dlfferent legal regime within the law on Ffactoring itself since
the uniform rLles are intended to apolv only to assignments of debts with
an internsticnal character and at the same tire devogate partly from the
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existing Cerman rules on the assignment of debts. It would therefore be
desirable to elaborate uniform rules on the asa 1anment of deots capable of
being applied %o all cases of s aEsilznment.

2.%  The Government of the Federal Reprllc of Germany has strong doubts
as to whether the expected benefits for international fact DPlu& are great
enough to justify the effort involved in preparing an interngticnal con=-
vention. The inquiny among the business circles has shown that in the
Federal Republic of Germany international factoring is not so _mportant-
that any significant difficulties have so fap arisen with respect to it
and that consequently there does not exist & rezl need for a ﬁonvenL on
imited to international factoring, and this apart from the sbove-men~
tioned reservations as to the feasibility of the uniform rules (see above
2.2} as well as with respect to the differences in the legal reglmm which
have to be expected (see above 2.3). ' '

The cbservations on the individual articles do mot affect the
general reservations alpzady expressed, ' ' N

MEXTCO

The concept Of receivables corresponds in Mexico to that_pf
cuentas per cobrar. The factoring centract (“contrate de Factorzje!)
consists in the assignment of debts by the swplier to the *actor. This
operation is in some ways similar to the contract ”descunnt de crﬂdltos
en libros" which iz’ governed by the ‘Ley Gensral de Titulos Y Oneﬁaglones
de Crédito {LGTOC), arts. 288 te 290,

The factoring contract dees not require that docunentu such as

invoices, ¥ills of exchangs and promis gsony notes which are nandeq oven
at the time of the wnderlying sales contract should be delivered and
transferrad (for exanple by endorsement), The assignment which takes
place concers the receivables to be recovered 1ndepbndentiv of whether
those documentd have been iszued in Favour' of Tthe =zeller by the purchasefr‘
who becomes the debicr in the subsegguent "ucturlﬂc dontract, ‘The draft

uniform rulss do not directly envisage the treatment to he accerded to
those documentis although they may affect the factoring contract as the
debtor may be cbiiged to pay the factor by virtue of the assignment and
the sipplier ¢p third parties by virtus of the dociments issued 1n favour’
of the supplier (the seller in the contract of the sale) which t e Jauteﬂ
nay endorse or transfer te third parties, - Under Th@ terms of APt‘CLu 8
of the preliminary draft the -dsbtor nay set up as a defence agalnwt the
Tactor payments which he ‘Tay already have made to the Jucpller

Factoring operaticas may be seen as credit cperations and one
could -~ by analogy with th@:prnv1qlon50f Article 290 of the LG lDL - con-
sider those who act 2s foctors té be credit institutions. Aceordingly,




if the factoring services are provided by public bodies, and this seems

to be the case in practice, factoring activities would, in accordance with
a constitutional provision (Article 28) be banking operations which may
be performed only by the State through naticnal credit companies and in-
stitutions (Article 20 .of the Iley Reglamentaria del Servicio publice de
Banca y Crédite). ‘

NORWAY

~ The Norwegian Ministry of Justice appreciztss +the initiative
taken to give wniform rules on certain spects of internmational factoring,

The preliminary draft rules as approved by the Unidroit Study
Group seem to serve as an appropriate basis for the coming work on this
subject.

With regard to the question of the Fform to he given to the
future uniform rules, it seems to be most appropriate to choese the con-
vention form - if necessary- combined with steps teken by the respective”
conntries te incorpoprate the rules in their internal legal systenm.
However, the question of form has to be examined indepth at a later stage
of the work.

We also take the opportunity of mentioning that it seems de-
siradle to us that the further work with the unifopm rales on interna-
tional factoring should be coordinated with the Unidreit project on in-
ternaticnal leasing, sc that the drafts may be given common considera-
tion. The factoring centract and the leasing contract tc some extent
serve equal functions,raise howmozeneous lega? guesticns or involve the
game parties and interestad cirvcles. ' '

T

With regard te the present draft on internationsl factcring
the principles approved by the Study Group in most respects seem to be
founded on legal rules accepted in Horwegian internal law today.

SWEDEN

1. The Ministry of Justice has iavited interested authorities and op—
ganisations to give their preliminary cpinions on the draft. The answers:
indicate z clear interest in the projéct, on conditicn that it receives

a positive rasponse from a sufficiently wide circle of States. - Assuming
that this condition is wmet, the efforts of the Ingtitute in this field
ought *o be carried on.

2. - In the Swedish view, the preliminary draft offers a good basis for
future work. It seems that a convention would be the most appropriate
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instrument for-undiform rules on internaticnal factoring.,

3. "It is toc sarly to express any more precise opinion on the contents
of the proposed uniform rules and the drafting of the individual: provi-
sicns elthough at this -stage we would, however, like to mentidn some
points for. further comsideration. ' '

a) The need for and the possibility of including, in a future instpu-
ment, a wider range of operations of bulk facteoring should be studied
further (ef, Secticn 22 of the Explanatory Repert). It kas been indi- . .
cated that bulk factoring operations under which the factor provides
only one of the services menticned in Article 2 paragﬂaph 1, namely fi-
nance, are QfL‘"FrOW1n5 1mgortance alzo at 1nterndt10nal vel,

b) . Swedish organisatioﬁs in the field of finance have underiined the
importance of a satisfactory coordination, iIn substance and in drafting,
between future uniform rules on international “ac*oring and the U.5.
Uniform Commercial Code, and have expressad some uncertainty whether
there is such a COO“hlnathP a8 regards the preliminary draft, This
question could perhaps be dealt withiin a urefapatowy paper by the Sec-
retariat. of -Unidroit, ' '

3. Commentson the preliminary:draft rules, article by article.
Article 1
il it

AUSTRIA

The definiticn of Factoring in Article ] is gomehow misleading,
notably in comnection with parag oraph 2. One might assume that if, for
instance, the factor offeved cniy the maintenance of acceunts and the
collection of veceivables (not finance and protection against credit:
risks} as services, this would also ameunt *o a factoring contract with-
in the meaning of the draft. Apparently, this is an error. In ordsr
for factoring to fall .within the. scope of application of the rules, the

title of the assignment must be & purchase or a loan of money on the
security of receivablez. Yet economically speaking, the purchase or the
loan .serve to finance ths salec of goods. - The provision of finance must
thus always be the purchase of & contract. That this opinion is’ atcur-
mglsabosgmm@mlw-'meegﬂammmfmmﬁm @aawaaz 7} Eccord~
ing to which the mere collection of the recelvables, which per Seﬁdbes"
not serve the purpose of finance, is to be excludsd From the soope of
application of the rules because the title of the assignment, according
to the definition, may only be a purchase and a loan of money on the sec—
urity of receivables, '

(D




Thus, it is not clear whether finance does not always - in-
dependent of the reference in paragraph 2 - have to be a service to he
supplied by the factor. Therefore, it would be recommendable to delete
finance as a service in Article 1(2) and explicitly to includs it - for
clarification purposes - in Dawacraph . If the definition of pardgmapb
1 were formulated in such a fashion, it would also do justice to the
purpose of the draft, namely the promotion of international trade (by
bridging finance).

FRANCE

The definition of factoring in Article 1 seems to be too broad
in some cases. Is it pessible to say that that there is really factor-
ing if the two services provided are financing and the collection of
debts? In these circumstances it would seem rather to be a2 clear case
of a contractual subrogation by the creditor.

FEDERAL REPUBL C OF GERMANY

ﬂcccrdiﬁg to the rrarisatlons consulted the language "on a
continuing basis™ in paragraph 1 is not sufficient to di fferent iate fac-
toring from other similar transactions, such as forfeiting., Howaver,
instead of trying to differentiate more precisely it seems preferable
to delete the wordimg altogether, so as to rendér the rules applicable
also to the purchase of 1;d1v1du deut

Also the obligations mentioned in paragraph 2 need to he de—
fined in a clezrer manner. The mere “maintenance of accounts™ in itself
dogs not necessarily inply an assimment of debts and is therefore not
sufficient. ' ' '

MEXTCO -

The preliminary dvaft unlform rules contain some OWlSSlOPS
which should be rectified; in the Ffirst place, neither is the debfor
defined nor is ha mentioned in Article i (see below Article 2) while
secendly the definition of the Ffactoring contract contained in Article 1
does not indicate whether the contract is one for consideration and that
in consequence the factor has a vight to be paid by the swplier. The 7
price may be agreed by the parties and in the absence of any contractual
stipulaticn, the draft should determine it, haﬁing regard inter alia to

international usages in this comnection,




Article 2

AUSTRIA

This provisicn extends the scope of application of the wmiform
rules to factoring contracis “elatlng to “international” receivables only
in part However, . this pzov1810n nay Jlead to problems in defining the
scooe of appllchlOﬂ. In this CCRMGCLlOﬂ *he &urstlon arlses what is, to
aoply if, for instance, it is ag%eed under a factoring contract to assign
all receivables arising from the sale Gf’SﬁﬂCirlc goods. and such receiv-
ables initially are only national veceivablss but if iaterggn alsc an
intéfnationai debt arises under thé_sam@ factoring contract. Was it then
correct, that originaily the uniform fples were not:applied to such a
factoring contract? To vemedy this uncertainty, i.e, which law _
is to be applied to the contract and the individual assignment in such
case, & solution ought te be found where it is clear a a priori in every .
single case which rules have to be applied to the. facLOfﬂng centract and
the individual assignwent. The scope of application of the wniform rules
would have to be clearlv dafined, -

If tHe rules wepre limited and applied to factoring contracts
only insofar as they relate to international receivables, problems in
the practical implementation would arise from the Fact that a factoring
contract, and hencE'thé_gffect cf the assignment, may be subject to var-
ious laws depending on the nature of the assigned receivables (national
or international)., Given the various lewvels and the complexity of a .
legal consiruction like the factoring transacticn, the single legal re—
lations cannot be regulated individually. Any interference with one

legai relationzhip (e.g. betTcLﬁ_debtor,and factor) slsc has a bearing
on the other one (e.pg. benwewd suplisr and factor}.

FRANCE

The scope of the Convention should be reatrictad to sales where
the relations between the supplier and the debtor have a professional -
character. -

FEDERAL PEPUBLIC OF GERMANY

Pa;uUPE“Q l s~em t¢ sugpest that for the application of the
urlform rules it would be sufficient that in the contoxt of a factoring
transiction there haS heen an assignment of a debt of an intemmatiopal
character. As already mentioned, it is in addition necessary that ac-
cm@mgtoﬂmxuhsofpﬂﬁ&eid&mmﬁmm+lm3mm,ﬂmwmﬂgcmmﬁd

Ly

as well as the single debt Wh1ch hes been assigned are subject to a na-
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tional law which has adopted the wniform rules.

In pavagraph 2(a} the alternstive concept of Ytrade or profes-
sional customers’ is unclear,

MEXICO
D ] . - 1

We are in ugreenent with the text of paragraph 1, We do noi
beliéve that CogtractLaE_btates must necessarily be invelved,

As regards paragraph 2, it is not clear in sub~paragraph (a)
whetheﬂ the ﬁxpre5310n "sale of goods to trade” excludes consumer salesy
it would be p preferable in this connection to emplov the term used in
Article 2(a) of the Viemnna Convention of 1980. Nor is the exprezsion
"professional customers (debtors)" clear: what is meant by "professional™?
Must they be regular or permadent customers of the factor? This ambiguity
ﬁhould.be clpurea up and, in respect of the customers or debtors, it 3
should be clarified as is done in paragraph 27 of the Explanatory Report i
of the Unidroit Secretariat that they are debtors “under the underiying |
coniract of saie”., In consequence definitions of the ‘debter and of the
factoring contract should, as mentioned above, be added to Article 1.

) We are in agreement with sﬁbwparagraph {(b) of Article 2, para- j
graph 2. Notice of assignment tc the debtor is essential for the Iatter 5
to be bound to the factcr {as APthle 6 later shows).

NORWAY

According toc Norwegian law only professiocnal business enter-
prises may cenclude factoring contracts on a continuing basis as a Ffac-
tor client. In any event this will be the only practical situation.
Revertheless it may perhaps be considered by an express stipulation in
Article 2 paragraph 2(a) to exclude from the application of the rules
also sales by non-professionais,

SWEDEN

Accopding to Article 2 of the preliminary draft it is not pe-
quired that the parties tc an underliying sales contract (the swplier
and, the debtor) have their places of business in Contracting Statss.
This seems to have the effect that the suwplier and the factor can cne-
sidedly bfing the uniform rules into operation towards a debtor merely
by giving notice tc him according to Article 5, even if both the sup-
plier and the debtor have their places of business in a State that has
found the uniform rules unacceptable. It is of special importance in
this context that wnder fArvticle U the assignment 0F a receivable by the
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supplier to the factor shall be effective notwithstanding any agreement
between the-supplier and the debtor prohibiting such an assignment. It
can be gquestioned whether it is adv1 sable to go that far in excluding.
the autonomy of the purtlec to the underlying contract for the purpose
of enccuraging 1nLerpaLlonal factoring cperations. '

Paragpaph 1 o[ hrtlcle 2 as presently worded sppears to have
the effect tha+ the uni form rules shall apply also to national contracts
of sale in cases where the receivables arizing from such & coniract
are asgigned under a factoring conmtract that to any part is related to
receivables arising from an international contract of sale. This seemg
in contradiction with the point of view put forward in Section 14 of
the Explanatory Report. Any ambiguity that may. exlst in this regard
ought to be removed.

PRANCE

There seems to be a lacuna in Article 3 as to the global na-
ture of the assignment of debts by the supplier to the factor,

_ This article should provide - as it is stated in paragraph 33
of the Explanatory Report - that the formal requiremsnts for the assign-
ment are goVerned by the internmal law applicable to the assignment. On
the other hand we do not think it necessary to comwplete this provision
by the indication at the end of paragraph 32 of the Explanatory Report
to the effect that the rule laid down in Article 5{b} does not apply to

domestic factoring operations as this is clear from the wording of Article 2,

Articie_ ]

ion does serve the prowoL1on of factoring,
e private -utonor; of the debtor.  According to

-

the Pf1n51ple of private autonomy, tha éonﬁracting parties are free

.to choose how o shape the ripht concerning receivables existing between
them and also to define 1t in such a way that it is not Transferable.
But if an assignment made in spite of such a contractual pronibition of
assignmelts were effectlva, such assignment would change ths mentioned
right, defired as 2 a0t transforasle vight, into a2 transferable right:

as a resulhg this wouid mean a restriction of the private autonomy of the
debtor.




Balancing the opposing legal policy objectives one against the
other, i.e, the promoticn of interpaticnal factoring on the dne hand
and the protection of the private autonomy of +the parties on the.other,
preference must be given to private autonomy as a fundamental principle
notably of the law of contracts, especially since there iz alse in reg-
pect of the protection of busincss transactions no reason for vestrict-
ing nrivate dutcnomy in this field. Alsc practicé shows that the debtcr
may have an interest in the absalute effect of an agresd prohibition of
assignments, which is definitely worthy of vrotection.

CZECHCSLAVAKIA

In cases where the agreenent between the swpplier and the deb-
tor prohibits the assignment of a receivable, the draft uniform rules
should contain a provision contrary to the provisions of Article L of
the draft,

FRANCE

The regulation of the iegal relations regarding the debtor
seems to be too favourahle to foctoring: on the one hand the ciient shoulid
not be cpposed to the facforing of debts,contrary to what is provided for
in Article k1, : o
On the cther hand, it should not be possible to gerozate from
the ordinary rules of law concerning the vailidty of the payment (even

though Article 7-has expressly laid down a pule to the contrary).

FEDERAL REFUBLIC OF GERMANY

The' rules according to which any agreement prohibiting +the as-
signment of the debt shall be without any effect is comtrary to German
iaw. lMoreover there may be cases where there is =& legitimaete interest
to avoid repeated changes in the person of the creditor or +to make the
assignment dependent on the prior assent of the debtor, Article 4 should
at least be restricted in its scope sc as to admit that the legitimate’ -
interests of the creditor and the debtor may be preserved. One trade
organisation has sugpested that only those agreeménts prohibiting the as-
signment which are comtained in general cotditions should be considered
ineffective, C ' A

MEXICO
Article 2030 of our Civil Cedeexcludes the possibility of

assignments of debts Vin the event ot the parties agreeing ctherwige®:
the article adds however thai "the debtop cannot, as against 3 +thipd




party, claim that the debt may not be assiﬁned.bylyirtue cf an agree~
ment to that effect, when that agreement has not been expressly stipu-
lated in the document creating the receivables," The solition ceontained
in Article 4 cn the other hard permits an assignment even when the con-
tract concluied.w1th the debtor prohibits such an sssignment. Such =
solution mlgnt be justified in so far as the factoring contract is a
reans of facilitating and dev elnnln: international tradeg however we do
not bellieve that it is justifiable to igpore an axpress agreement con-
tained in the underiying contract between the parties, We wouid there~
fore propcse the amendment of Article U4 and the adoption of the opposite
solution which weuld give effect to a provision in the contract prohibi-
ting the assigment of debts.

NORWAY

Article %, providing that the ‘assignment of a reLN1vable by
the supplier to the factor shall be effective notwithstanding any agree-
ment between the suppller and the debtor prcﬁlbltlng such’ assignment,
concerns “hasic questions of the autonomy of the parties to the undeylying
contr ict of sale= and should be given further comsideration.

Article 5
AUSTRIA
According to this provision it is also possible to transfep
real security rights {e.g. liens) merely by ‘agresment and without ady
mode, i.2. an outwardly recognizable mode of transfer. This solurion

cculd be of 'disadvantag to the debtor;-at lsast it creates ‘insecurity,

FEDERAL REPUBLIC OF CZERMANY

The utility of this provision is doubtful. The Government of

the Federal Republic of Germany assumes that according to it not only

the claim for the payment of the price but also the supplier's rights im=-
tended to secure actual payment are transferred +to the factor. Whether
or not theses rights are of an accessory ﬁatuve and may be transferred
te the assignee of the securecd debt mayﬂ according to the rules of pri-
vate inuernhtlon i law, very well depend on a law different from the

Tens governlng the secured right for payment or the factoring. It fol-
lows that the result envisaged by this provision will cPften not be ach-
ieved - at least not by the operation of this provisicn zlons.

s’ acceytable.
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Article 6
FEDERAL REPUBLIC OF GERMANY

The wording "assignment ... effective against the debtor' to
be found in peragraph 1 appears to be unclear from = dogmatic viewnoint,
It should be reformulated in the zense indicated in the Explanatory
Report (Para. 37) in crder to. make it clear that it will now be only the
factor and no longey the supplier. tc whom the debtor must make payment. -

o Paragréph 1(z) should clarify who has to give notice, It
should be the suplier and he should be reguested to give notice 1
writing,

MEXICO

The article should specify that notice to the debtor. must be
given by the swpplier or by the factor., . -

We are inragreemeﬁt with paragraph 1(a) and {b) as also with
the commentary in baragraphs 38 and 39 of the Explanatory Report.

Paragraph 2 is also acceptable. When this provisicn is seen
in relaticn to Article 3(a) and (b) concerning "Future debts”, wn agree-
ment which makes provision for the assignment of such debts to the fac-
tor is valid ang is effective in the relations between the factor and
the supplier but,in respect of the debtor, it is required that notice
be giveuaéither.at_thevtimetof the conclusion of the sales contract or
thereafter, This provision (Article 6, paragraph 2) says nothing re-
garding the effects of lack of notice to the debtor by the party who is
under an obligation to glve it, in the relationps between the supplier
and the factor: one could Perhaps state that the lack of netice “opens
a2 right to damages and that the othep contracting bartﬁrmay terminate
the factoring contract, :

Article 7
P i A
AUSTRIA
oA
The payment by the debtor to the (apparent) factor on the basis of
an assignpent which is invalid or has SVEN never been agreed upon should
only release the debtor from 1iability if the semblance of authority is

the result of the conduct of the supplier, . This should be made clear in {a).

CZECHOSLAVAKI A

Some doubts arise from the provisions’reguiating the gques-
ticns which cannot be agreed effectualy in the relaticns between the




supplier and the facror (Articles 7 and 9).

FEDERAL REPURLIC OF GERMANY

The protection which Article 7(a) accords to the debtor is
weaker than the protection accorded te him under the existing German
law, since in addition to the notice also the "good faith' of the debtor
is required. According to German law it is sufficient +that a noice
has been given. It is our belief that at least only the actual know-
ledge of the debtor of the invalidity of the assignment should exclude
the protection, 7

MEXICO

In the same way -as payment by the debtor to the factor iz ef- -
fective even though. the receivables have not been validly assigned (sub-:
paragraph (a)), it should be agcepted ~ and & a provision included to that
effect -~ that payment by a debtor in good faith who kpew or ought to
have known .of the existence of the assignment to the factor will like-
wise be effective even though notice of the assignment had not been giv-
en in acéordance with the fequirements,laid,ﬁown by Article §, paragraph.
1{a) and paragraphk 2. The good faith of the debtor should protect -him
despite such cmissicns; and although he would not be under an obligation:
to make. payment he would be entitled to do so in such cases without the
risk of‘having to pay twice over, ‘

HORWAY
In Article 7(a) it may be.considered to make an SXPress excep-~

ticen for “streng” defences such as,fopgery; lack of authorisaticn, legal
incapacity ete, T o )

|,H_|
[
[s.e]

Artic

MEXICO

The first words of Article B, paragraph 1 "Except as provided
in Article 4",are ambiguous. Thelr purpose is c¢lear, namely to provide
that the dﬂbtor cannot g2t up against the factor the defence that there
is an agreement between the debtor and the supplier prohibiting the as-
sigament. However on 2 literal interpretation, even though it may zeem
absurd, Article & could b= taken to mean that in the situaticn referred
to in Article & the debtor may set wp no defence at ail., This is & sim—
ple drafting matter and Article 8 might perhaps be draftaed as follows:




- 15 -

" In a claim by a factor against the debtor Sop payment of a
receivable arising under a comtract of sale, the debtor, ex~
cept as provided in Article 4, may set w against the Scotor

reeas 2t . o

The drafting of paragraph 2 of Article & cculd likewise be im-
proved by placing the words "against the swpplier in whose favour the
receivable arcse” after the words “in respect of claims existing®,

Article ¢
Lombns

AUSTRIA

Neither the wording of this provision nor the explanations
para.6) refer to the extent to which clalms on account of wmjust en-
richwent generally come within the scope of this prov131on. An explii-
cit regulation would be desirable because it would be grossly wfair to
the debtor if he were stripped by this provision alsoc of the opportun-~
ity to raise against the factop elains arising from the veversed trans-
action of the contract with the supplier: if, for instance, the debtor,
recedes from & contract hecause of late performance by the supplie he
would have to have the pogeibility to recover money - already pald to
the factor as a reverse transaction clain, Now, hcw~ver, it may happen
that the onb who has enriched himself is +he chtor and not the supplier.,
In such a case it would be 1m90551ble for the ‘debtor to enforce his re~'
verse transaction claim (claim on . account of wjust enrichment). The
supplier has not enriched himself znd the factor enjoys protection un-
der Article 8. It is equally wunfair to exclude recovery claims against.
the factor, 1f, when being assigned the receivable, he was cognizant
of the supplier's cbligation for subseguent performance, which was not
met afterwards, and the supplier went bankrupt pmor to his performance
or if it is impossible to anfornce the reverse transaction claims against
him otherwise.

CZECHOSLAVAKIA

See comments on Article 7.

MEXICO

This article is acceptable.
NORWAY

We would iraw attentict to Article ¢ which to a certain extent
seems to limlt the » ghts of the debtor given in Article 8. 3een From

£




2 legal peoint of view, it is not evident that the debtor's rights against
the factor should be dependent on his payment of receivables. Such a
payment will be the result of an error on the part of the dabtor not
knowing the supplier‘s'nc‘n—perfbrmances gfective or late performance

of the contract of sale, Taking into consideraticn the fact that the
debtor may, according to Articlc £ set up all defences against the Fze-
tor of vhich he could have availed himself under the contract i suchs
claim has been made by the supplier, it ssems to Be scmewhat inconseguent
to deprive him of this right in the situation where the debtor DEYS he-
fore having received the goods or before having examined the goods.

10

Articl

44

MEXICO

The indications at the end of paragraph 48 of the Lxplanatory
Report that the provisions of Article 10, paragraph 1 might conflict
with those of the draft European Directive on Products Liability should
be borne in mind although it would be excassive and unjust if the fac-
toring comtract were to entail products ligpility for the factor as such,
AS regards Article 10, paragraph 2. the factor's liabiliity is justified
when he acts as seller of the goods, Morsover this provision is in con-
formity with the principles governing products Liabllity laid down in
Article 3k of the Mexican Ley de Protececion =zl Consumidon.

Article 11

MEXICO

This article is acceptable,

Proposed additional articles

CZLCHOSLAVAKIA

Th

¢ preliminary draeft wniform rules should also contain the
final clauses, i.e,

law applicable clause and arbitration clause.




