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I, - INTRODUCTION

T. = In adopting a text of preliminary draft uniform rules on the
sul generis form of leasing transaction at its third session (Rome,
30 September/2 October 1280 the Unidroit Study Group for the preparation
of uniform rules on the leasiné contract recommended that this text should .
be given maximum ‘EXposure among the bUSIHGbS and legal practltloners
familiar with the everyday reslities of leasing bv the organisation oft
symposia in different parts of the world, The purpose of such symposia
would be to enable the text to be presented to, and discussed by_suchféﬁr
- audience of practitioners. The essential reason for it being judgéd op-
portune to have recourse to this exceptional procedure was linked to what
was judged to be the inappropriateness at this time of the main. alterna-—
tive, namely the submission of the uniform rules o governmental experts,
Theif'unripeness for consideration by governmental experts until such
time as they had been given wider exposure among practitioners was con-
51dered to flow principally from two, not wholly unrelated factors: first,
the sparseness of attempts at the domestic level to leglslate in this
fleld and, secondlv, the continuing evolution of the leasing mechanism,
in view of its by now proven flexibility. =Since this continuing process
of evolution was largely the product of the continuing legislative vacuum
and thé_ﬁork_of‘ﬁhe denizens of the financial world, it was considered:
desirable to sound first the opinion of those responsible for this cngoing
evolutlonary process, in order to ascertain whether and to what extent
the solutions @dvanced in the text of the preliminary draft as adopted at
the Study Group's third se551on vere consonant with -the realities of
lea51ng pract}.cen ' '

2. '+ TheUnidroit Governing Louncii at its'60th:sé53i0h (Rome April
1981) endorsed the recommendation of the Study Group for the ‘holding of
symposia designed o give exposure to the uniform rules and the first in
what was envisageéd as a progremme of symposia was held in New York on ‘
T and 3 May 1981, This symposium was sponsored by the American Law In-
stitute -~ American Bar Associatioﬂ Committee on Continﬁing'ProfeSSibnal
Edueation. . The audience assemole& in Hew York was largely composed of
bankers, busxnessmcn and practzslng lawyers hav1ng expﬁrtlsc ‘in interna-
tional leaclng Invitational in charvacter, the sympogium was structured
in such a way as to permit a panel of speakers largely made up of members
of the Study Croun (1) to introduce the provisions of the pre-—

(1) In New York the panel of speakers was made Up as follows:

Co-chairmen : Mr Peter F. COOGAN, Attorney, Messrs Murphy, Weir & Butler,
San Francilsco; repfesentaﬁive bf the Department of Btate
of the United States of America to the Unidroit Study Group
Mr Ronald 4. DEEOVEN, Attorney, Messrs Shearmsn & Sterling,
Wew York:; alternate representative of the Department of

(cont'd. overleaf)



liminary draft and the audience to raise questions and indicate any
criticism..

3. Whereas thHis first symp051um was addressed boan esgentially
North American audience; thé second in the programme of symposia, sponsorad
vy Théustrie = Leasing AG-and held in Zirich on 23 ané 24 November 1981, (2)

was addressed to s Western and BEastern European asudience, zlthough some

{cont'd. from previous page)
State of the United States of America to the Unidroit. Study Group

Merbers :,' Mr E° Allan FARNSKORT H, Professor of Law, Columbia University,
,New.York; member of the Unidroit Governing Council
Mr;EEy }i,,.g}OQDE3 Professor of Credit Law, Gueen Mary College,
 UﬁiVer%ity of Londpné merber of the Unidroit Study CGroup
dr Krailg XKLOBSON, U.35, Concord Incuy.L-ruthutiaﬂew Ybrk; Chairman,
- Int arnetlonnl'Co&thtub, American Assceiation of Equipment Lessors
. Mr Peter H. PFUND, Assistant Legal Adviger for Prlvate Inter-.
j"ﬂ _:natlonel Law, Depﬂrtmemt ot State of the United otates oF
Bmerica ,
My T Jaszlé RECT 15‘I Ambasaador (retirea)' ?ropeasov of uaws
niversity of Bauapest Hmemnev of tnﬂ lear01i Governlnp Coun0115
Chalrman of the Unlerlt utudy Group .
‘ﬂr da”tln J b""AI\?FORD9 Regearch Oftlcer UtldrOlt Secretary
to. +he Unidreit Study GTOHD
Mr Detlev ¥. VAGTS, Professor of Law, harvard onlver ity
representative of the Department of State of the United Stétes
of fwerica to the restricted exploratory working group of th
Unlar01u Govarnlqﬁ “ouD017 on the'leasmng contraet.

,1.

(2) The E;xel 01 speakers 1n“2dricb Wes maé up as follows: .

Cheirmah :  Mr-Fritz-PETER,. Dirctor,’ Industrie - Leagsing AG: Honrorary
Chaitman, Buropesn’ Tederation of Dquipment Leasing Company
t”ASSOéi&ﬁiODSQ Lonsultant eypert: uO the Unidroit Study Group

Members Mr BL MOnntar DJV Dlrectpur Jur1d¢aue,‘ooc1ete Locafranc99 
Paris; umbev of the Unlur01t Study Group
Mr Tom M. CLansu,dalrmaL maropean Federation of Equlnment
Leasing Company Associations
Mr Peter F. COOGAN (v. supra)
My Rohald_Ma DEXOVEN (v, supra)

" Mr Roy M. G00DE {v. supra)

(c“ont“du aoverieaf)
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participants ceme from further afield, for example from Heyph.

L, - Préséntation 6f the uniform ruled to, and discussion thereof _

among & Far Bestern audience'ﬁaé’al*o possible at the Wirbt'World LaaSing

Convention, organised by Le&81ng Digast COHLETPPC@S in COHJHHCulOH with
the Hong Kong unlwment Leasing Assoclation in Hong XKong from 10 ~ 12
JJanuary'i)ﬁB,(B) ' R
5.~ Further discussicn of the uniform rules was also possible &% the
seminar on internstional equipment lessing organissd by the Ihternational
Development Law Institute in Rome from‘é'to 17 February 1984. This seminar
Was organlsﬁd for Frénch ~speak1ng Afrlﬂan lawyers (L) ' '

5. - The results of'ﬁhiS'orogrammL'bf exposure given to the uniform
rules are set out below, in the shape of the reactioni of t e“participahts
to varicus %Spactc of the dwaft : : T

IT. - RESULTS OF FROGEAMME OF SYMPOSIA: ,
' REA TIONS uF PAPT‘FIPANT” 70 UNIFORM‘RULES

7. — One of the principal merits of the programme of symposia was
recognlsed as iying in the alternative it offered the professional circles
affected by the prospective international instrument to raise their feelings
at a sufficiently early stage in the preparation thereof rather than later
having o take~-it- orwleavewlt 51tuatluﬂ thrust upon them.,

(cont’d. from previous page)

Kr Michel PELICHET, Deputy Secretary - General, Hague
Conference on Private International Lew

Mr LAsz1o RECZEI (v. supra) ST

Mr Peter SEIFFERT, iawyer with Deutsche-Anlagen~Leasing
GaobH, Mainz

Mr Martin J. bTAerRn (v, supvﬁ)

(3) Presentatlon of the unif form rules was in the hends of Mz Ronald Ma
DeKoven (v. Supfa)a_WiEh add¢tlonal information being supplied by
Mr Martin J. ctapford (», sSupra ).

(4) Presentation of the unlforﬂ rulbs was this time in the hands of
Mr Martin J. Stanford (vn bupra) ag Technical Coordlnater of? and
Visiting Instructor at the said seminar.



8, « The future Convention’s main velue was seen in its fa0111uatloﬂ
of international leasing traﬂs ctions which had hithertc proved of '
limited -dncidence because of the varied legal structures which regulated
lemsing fron one country: to another. At the Hew York symposium 1t wés
pointed out that, although most Urnited States leasing companiées were
involved in strictly United States leasing, out of the total membership
of the American Association of Eguipment Lessors, which at that tine
totalled about T2Y companies, there were according to a survey instituted by
the &AEL's Internstional Committee in 15850 some 60 U.8. leasing companies
which -did engage in Lransnathnal_leasiﬁg transactlonsn 0f these 60, 30
didiso on an entirely transnational vasis, generally from the United States
into another country. The other 30 engdﬂu& in both transnationsl and
internal transsctions csrried out by & subsidiary of a U.S. leasing com~
peny . - Such subsidiaries tended in the main to be. bUhSldl&TlES of the large
bankvOWﬂed,léasing.companieé'but not all of them were 0. Thus there were
an inereasing number of independent leasing companies in the United States
that had established international operations aqd,or begun the process bf
instituting transnational Tran sactlonso

9. — The Chaivisn of;theilnternatlonal Committes of the- AREL &xpressed
his conviction that given srester uniformity of trestment internationally
in the legal regulation of . Teaszqg there was little doubt that both the
number of lessors -engaged 11 tranvnat onal transacticns and the total number
- of such transactions would. 1nc*eas; dramaticelily. ‘ ' T

10. - The advantages Tor leasing pfactntjoqmrs inherent in th ‘prospecT
tive Convention were summed up under the following headings:

(1) The obligaticn imposed on Contracting Stetes in-drticle 2 to
honour the gualification given to the leasing transsction by the law of
the State whers the leasing agreement was concluded or by the proper law
of that agreement., This would-provide the lmbsor with an important guar-
antee concerning the nforceability of h15=caveiu iy onstructﬂd lease
agreement iz the country of the lessee, uplAke the 51tu>tlon prevailling
at presant, vhere the lesscor was very much at the mcrcv of the ¢ourts of
the lesgee’s country. The bnforCGaozlﬂty aC@uCL of this provision would
therefcre put the lessor in a much %tf@ﬁver position by meking it possible
for Qim tb avoid the pitfalls and su”nrlsﬂs which presently preciuded a
larg o *umbhr'of them from wishing to eng age in international leasing.

(g) The r¢pnt glven the lessor under Ar 1clé g (1)H(b)?liﬁ ﬁhe

event of aelaul by the lessee, to repossess . the eguipment. -This right

e
wouid5 it was Sugfc%BEﬁg override local bankruptcy stabutes by wirtue of
its being contained in & treaty, ~Under these statutes the lessor was at
present forced to go through lengthy court procedures €0 obtain recogni-
tion of his right to repossess, as steted in the lease agreement, in the

event of a defsult by The lesse=.



(3) Under Article 5 (1), the protection given tha lessor against
suits brought by aggrieved third parties on the basis of accidents ete,
caused by the equipment under lease, whlcn would be'very 1mportant in
the case of ships; sircraft and the nerbon&l property nompon&ntq of
nuclear power facilities. Although all lease sgreements stated that the
lessee had to obtain insurance and that the lessor could not be sued,
this d4id not at present preclude lessors from being sued, especially
whers the lessec did not have sufficient insurance because of =a major
c:r,-uf—},gtx'onlww and the lesgsor happened to be affilisted to a stronv bank,

'W)TManmﬁusmmhacmwamﬁmnﬁﬁmhwmjﬁemhma@ﬂgdm%b
oping ébunﬁries‘where leasing legislation was either non-existent or
erronecusly lumped in with banking and blanketed by highif'restrictive
and onercus conditions to adopt as part of their munlclpal law provisions
moGelled on those of the fubure Convention. ‘ ’ '

11. ~ Moreover, the leasing community wasg of the opinion that the uniform
rules would sssist the Lqentlflcaulon of risks and therefore help lessors
end lessees to know the risks which they were taking on and to decide . . ..
and to set o Ut ciedr?“ in their Lontructb how these risks were to be
shared. It wag. the hope of the leasing community that the uniform rules
Woula asszbt ieasing companies snd their national associatlons ii their
task of persuadlng their aathorlulas Lo rem nove the restrictions which were
imposed on leasing operations, both demtstlc and 1nternatlonwio' The uniform
rules Were alsc seen as & vehicle of increased 1nvestment° ‘Teasing companies
recognised that it wes unpractical, if not 1m00551b7e? to hold s perfect
security interest in leased. Pqulpmant in many Toreig &n jurisdictions, They
nevertheless needed to be in = pogition to as SEDS the extent to which there
were legal imperfections and to aetarmwﬂn whether the risks were acceptable
and, if so, what ameunt should be added to the renta? to reflect the risks
ssgumed by them: The uniform rules, by Lden 1fy1ng and honefully lowering
the rlsks would endble leasing to become cne&per and on a macro-economic
oauls would glvp a significant fillip to new international capital investment.

12. ~ The main general observation relating to the scope of application
of the uniform rules concerned the sexclusion by default of operating leassing.
The conecern that this exclusioniardused pfdved to be an essentially North
Americen phenomenon but was to be cons sidered no less important - For that.
Referrlng back to the initial study carried out by the Unvd oit Secretarist
19?5 in wnlcb ‘it was shated that o ‘

Operatlnp leospsa'uﬁllﬂe financial leases, will often be accomv
panied. oy The prov1ajon oF andillary SLerLPS such as mulntenwnce by
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3 b
the lessor in cperating leases is usually the manufacturer or dist
f Y
t

it was pointed out that this statement was not factual

E R o emems = S [
United States and in sowe parts of Lurcpe: thers was

1 ] 2 % [ e} - o [ S, [ ’
6?&t¢ﬁé ;Vuowﬂg hoth in the United States and in Bur

tually
to finzncial le

criginality and awkwarwnﬂ-a
lease category than the operal
onably comfortably

in the United States that fo
the future *treaty in those many instances where they were ez&ag>d in
both full-pav-nut leasing and cperating leasing and some leasing where

™

witnin tha

0

=4
it was only possible to say whether 1t was operatis
pay-out leasing depending on what !
that the 1&5' had LdlCLlat at th
cavtainty af

fcﬁA wheve it was difficult to de-
termine with precision: the dividing-lins hetween operating leases and
full-pay~cut leas apparent exclusion of cpevating
ileases From the scy of the wiform rules.  However, from a lessor's .

standpdint, it wag

b
A:«p
g
=

undar The un

ment aﬁdfhiS'rii" ent 1n the event of the lesses's

defanlt and eventu as important and applied dust

zg it did to'a fuil-pay—out lease.,

“The fear was ¥ that by excluding opevating equS
2 lessee could in a specific situstion seek to have the wniform rules

i
le to a given lease on the ground thet it fniled to meet

Was

Lons of Avticle 1 (2) (43 undgr which

"
lationsghis
a true lease
would not




be considered a full-pay-out lease or crddit -ball transaction in France

and the guestion *anmfo“e would arise under the uniform rules of whether {he

term of such a leng ge d4id or aid not bear some relations li? to the amortisation

of the equipment, The ansgwer mightfwall be difficult in a case where the

lesgor VAICLl&tec é'QO% ~ 30% residual. This was sszen &5 a cas

bﬁoaabning the scope of tl ru

of financial ieasing, which from a U.S. lessor's ycint hf’vieﬁ”ﬁight well
0 1 : : e ng, %is Wi%h a

P

For

[

les 52 &s t0 encoipass all aspects
1nc1uue upefa ting leasing as well as full-pay—but 1
view to enaurj*g that a leass which cn its face
fhad agreed that it was governsd by the provisicons of the unlform rlie
once signed would in faet be so interpreted.

'cis' of tha 11ﬁ1+dtlop of +Hc'uni£0rm'rule3'fo
‘were many situa-
> the same peérson

13, - In rveply t -'c:iti
tripartite situations,basad
tiong in which +h '

and there did not seem to be any good reason why such transactions should
be excl uded from the zcope o"’?ﬁé uniform rules, it was explained that
this ¢1m1tatﬂoq was essential to the ‘raerlflny philosophy of the draft,
Pamely that the reason for in sulating the lessor in most cases From lia-
bility for the condition of the equipment was because his position was
een as éﬂseﬁtia}lv finzncial, a consideration which would not aApply
were the lessor yPOdU’l?g the °Ghlym6ﬂt hims eif.' Mcréover9 orie’ of the
principal aime of the future treaty was precisély to deal with the pro-
blems ar¢s%ng‘out of the tripartite S¢cuatiup in particular the absencd
of contractusl ~nexus between the auppllof and the lcbuuba.ufobi&mb wnich
did not arise with the bilateral I se., Thére wés not the same  need for
an international convention whers all the parties had to do was to write
heir C“ﬂfract as was the case with ‘the hilateral leaser the partie
in such cases could be left to P&gulut“ the problems capable of arl“'ng
out of their contract hy thehs aTvas Cne zolution considered at the
third session of the Study Greup was to in corporate = resewvatlon in the
future treaty enabling countriec whbrb under local law it would be np-
: : unl?brm rules to be extended to

23

propriate for the provizions
“1latfrgl transactions so to extend the appiﬁcutlon of the uniform rules.

(5) " Ay cularly important example of such leases was the containen .
lease‘.rlde;_ used in multimod dal frangportaticon. In these leases the
25802 ravely 1f ever designstad the supplier, for the reascn that con-
sidered as being fungible. Regula-
ng re ga%dzﬂr the size and quality of containers were promulgated by
2 trade apammamﬂntmw‘wmmmﬂthykmwugof;mlapub,
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14, - In reply te a guestion coneerning the reason for
of the reference to the exclusion
o un

leasing in a prior wersion of
evplicit exclusion of the fiscal

felt to be superfliucus, in that it
in the preemble that the wmiform rules
of leasing, It was added that, whilst i

private law aspects
was ot -thereforé the intention

o

of tha uniform rules to unify the tax and accounting aspects of leasing,

there was 2 likelihood that the soclutions adepted in the uniform rules
impect on the fiscal and accownting treatment, for
act of the soly-

would “roﬁuce an
which reason it was impertent te think through the .

tions to the private law pTlebmr of leasing proposed in the miform
rules given the great importance of these two other aspects of leasing

ticle ¢
ing the i
tery of the

I I
WaS inevitabiy a risk: that fisca 5 would be brought into
play in applying this provisien. 55 given of a lease of
equipment. to which the revenue zu attribute an sconomic
life-~span-of seven years, whareis was only for a terw

Q

) : 1 (v
f three years: this sort of cese could, it was argucd raise problems
n the application-of the provision in guestion.

L

It was xplai d-that this clause wzs based on one included in
the definition of equipment leaging estaplished by the Buropean Fadera-
tion of Equipment Leasing Company Associations {Leaseurcpe), @ definition
which had servad as the basis for Unidroit’s descriptive definition of

ox i
the typs of leasing covered by the wiform rules, and was principally
ba ¢ g narticu-~
{2y (&)
between the type of lease under which the
rentals were designed tOGEuIilse the capital cost {(the firmancial Tease}.
such @ way that theﬂ

~t

and that move classical type of lease censtructed

rentals wWere fived by reference to the use value
operating lease ).

It was recc lause wasfvague and
1nad6ﬂuutu, It '
and more leasing
drafting the unif

."q

\neﬁa+iug ieas-

ing, particularly outsi substantial
than that of financiza

and morce lessors were



_ Une suggestion made to broaden the scope o
to alter it so a3 to state that the term of the lease together with.any - ..
i T

cption ‘price for pesidual velue computed takes into appropriate consider-
ion the period of amcrtisation. '

EVELtually it was recognised that- the simplest sclution, notably
velopment both in the United States and in Burope

Cdn which the tzrm of the lease was shorter than
i, weuld be the le~

15. - Some concern was voiced about the potential exclusionary effect

>f the opening words of Article 1 (2): ‘ I B
“Such transaction presents the Ffollewing wain characteristics®,
The opinion was expressed that i, as had been cyp 2ined by Uni~

droit, the intention of Article 1 (2) was to give illustrations rathar

than to lay down definitional ingredierits of the type of lease covered

by the uniform rules, it would be better For Article 1 (2) t

the words:

o open with

" "Such transaction may pp

wing main characteristics"

or
YSuch tra saction frequentiy presents the following main character-

6. = The quﬁﬂ*ion wag raiEEm
the extent +o which a lesses in
exercise genuine "freedom™ of ol

!‘J

[

*

to be leased and the buDu¢l

cation was that the lessopls bargai-i g Do th
the lessee's that the Lntter could not be tive

freadom of CHhice._ This arnuﬂaﬁt coutd na urally have a pé tentla*iy

significant negative impact brn the chances Sf the uniform rules gﬁlnlnﬂ

dcceptarbe ifi such devolo ping countries, since” e philos 0Py
.

o]
QL
the unif or” ™iles was based on the lesscels dvnamic rale in the sui

gensris {ype of leasing transacticn and
of the léssci’s role in such transactic

17. - Concern was exﬁrﬁsseﬁ,cencernlig fh; language emplioyed to deal
with the DLULleﬁ of tha DﬁlyOLS avallable to the less upde“ the lease
dppending on the country’ ' 3
matter was covered in Arti {
e refervence in the cl&use'iﬁ'éuestion 1




erence wags to he had in orde
cpbion would alter the naturs
other than = 1 in

opbion does not affect the
zllow thoge in the countries wl

-

chase did make a difference

d =
to taks the option that suited tholr purpese. There was also a proposal

for the deletion of the provision in question, on the basis tha

nature. of the transactionm,

=t E
Was E}Oiﬁted cut that it was nor*mall}f the courts of 2 ¢ ¥ iat was
4 1

party tc & Lomven nowWas
+,

t
applicable, for example the Convention on the of Goods

concluded in Vienne in 1880. Foreover, apart snce  that
such a rule would cause for the court of the forum in having to hear
testimony of an expert on the law of the 5tate where the leasing agree-

a
ment was concluded, such @ rule could also lend itself to exploitationc:
3

2

o
by the parties whe could-arrange to travel to such place as had th
i cnelude thelr contract.

iavw 1o
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AT was te be performed micht raise complications,.

6]

the existence of a sub-lsas

One participant saw a daniper that 2 transaction that was e egarded
as being subject to the uniform rulss, in accordance with Arviele 2. in

3
ene country should autematically be regardsed as subject to the uniform
rules in & second country, provided that tuat secand country was also a
Contracting State. He feared lest a transacticn other than that that

Was strlaTTJ

enced to be covared by the uniform rules micht happen to
be racognised ag {

i ¢ the requirements for the application of the
uniform rules in one country and thérefore be necessarily recognisaple
in a second cot untry, provided that it was

Such a transaction were unknown op prohibi

19. - Reparding the attempt to rrotect the interests of the. lessee under

Article 3. (a) of the uniform ruies. the opinion was voiced that it wouid
ent to provide that the supply agriement could no longer be.
varied to the lessee’s disadvantage withou the latter's CQI&LHTS since
other variations which were of no concern
sible. It was explained that th i
Group but thet it had been discarded on
I

be suffici

i
t fair balance between the intercsts of the various partled,
i

it would px obably be necessary in that case to grant a corresponding
right to the lessor in the other limb of this article.

20, - As between the two variants of Article o, prefer nce went to
Variant I in that Variant II would put the risk of loss so heavily on
the lessor that either he ‘would simply not contenplate 13351ng to a
country where there were no rules as o public notice or sigse he would
First have to *ohby in &ny such country to requirve ‘that juoi isdiction

to create a system of public notics. It was corsidered justifiable for
Contracting Sfates to be free to creste some publiec notice gafeguards for
thelr creditors’ protection bur not so justifiable for the‘leasing com-
mmity to have to bear the respons yibiiity fop ocrbuadlrv States tco intro-

duce such a system,

L
_Lulu( WL under
or businens where

,_tlrel3 It was

= suggested t @ more general rule
ebliging the lessee to give the greatest public notice to his creditors
when contracting with ther., of his legal situation in regard to the eqguip-
ment belng used Ly him, i.e, that he was not the owner but only the
lesgee therasf, Al ernatively,. it was propdésed that the matten of public

notice could be soived hy reference cither to the iaw of the State of the




lessee’s principal place of business or toc the law of the State where

the equipment was lecated. It was pointed out that reference to the
lex rel gitse would certainly enhance the protection of an innccent pur—

chager Trom someone te whem the lessee had freudulently disposed of the
eguipment,since. such an innocent purchaser would not normally know of

itted that when an it~

the existence of the lesses, HJﬂever,}it Has
gquiry was made into the credit of a debtor, it was more normal for it
to be ma & s principal plage cf '
business than in the place where the sauipment happened to be at tha

t a o

particuiar mement. I t it was simpler to have

a
ce for yecording andé definitely

nla tely cheaper tc have one place for search-
ivg than t¢ have a multiplicity of filings which would moreover make it
difficult to imagine all the places - whers it might be necessary o

search,

Concern was expressed regarding the absence from the uniform rules
T any stetement saying that the leasing agreement was. enforceabls in
it was enforceable generally.  There were

Q

ct

he country of the lessece if
ch regulred registration even &35 a con-

[—-e

A
WOYeOvVer some 3urisdicticns whi
dition of validity between the parties. It was suggested that’ it might
thersfore be sufficient to add a clause to Article 4 providing that a
leasin g agresment should not bc rendered invalid between the parties
nd the rescrvatisn of title under it should not be rendered invalid be-

i

tween tﬁe parties seclely by reason of a fallure to vegister in aceordance:
+
t

!d
‘D

f‘f

with any applicable law.

for the creation.of an internationdi registiry,
cfia certain value. It was submitted

A sugpestion was ma

de
in particular for lezsed equl

s

that, for a charge, a private intermatiocnal corporation might be able

to run such a system. There was however much doubt as to the - ; osgibility

of imposing a system of vegistration on States which at present did not
have any such-systen.

N

Ome CONCern was expressed about the words ¢ such title is not
enforceable against elther a person acguiring an .interest
ment by attachment or otherwise™, The questlon wasg asked whel

tier the
words “or otherwise" were intended te cover a bona fide purchaser-with-
out notice of the lessor’s title and whether the lesses's craeditors were
intended to be given preater rights under this‘ruLe than a bona fide pur-

chaser from the lessee, Ir reply, 1t was explained that the intention
of the words in questicon end, more generelly, of tt
square brackets, was fto protect those who acquired

lnd

in the equipment, whether a craditor by virtue of attachment or a pupb-

}_l
I_
flon
O
b

chaser acquiring an interest in the eguipmen

A suggestion was made that where goods such as aircraft and trans-



pOﬂtatloD equirment wepe alpeady subjeét p ecial: registration reglmeq;
as far as notice gﬁd rwbkstration_were.con erned this special repine
snou;d govern such goods but that otherwise legsors and lesseez should
be'ﬁntit‘ 4q-to dﬁtain the same benefits =25 were bestowsd on other lEﬁsors
and vaspus umn deh the proposed ﬂOuVEHTEOAH for eczample the general ex~
cneration gpu*‘horthu_ and contractual liability Erapt@q the Lessor
under Article 6 (1).

21, - The question was raised of a potential conflict between the pro-
visions of Article 6 (1) T

pate the lessor for any Liability erising out of the contractual and
torti&ﬁs duties “that would ordinarily flow from his position as ‘bailor

of *he e”dlyuent and existing tre he case was vaiged of a super-
tanxar on. leaoe haVan a qp31¢. Such questions of pollution were now
aovernmc by ¢1terndt¢oncA Conventions. While the answer was not com-
pletuiy clear, it was 901nfed cut that the intertloﬁ of the drafters o{
the uniform rules had not been to exculpate the lessor for l1dbliltj
d&rlv;ng from ownership-as such but rather. for liability arising by vir-
tue of lett1n5 the egquipment. on lease, and 1t was suggested that the
ques+ion of whether the lessor would be immune from: ligbility would dé-
pend cn the ﬁhrthu;ar case and on the terms of the zppropriate national
law, S '

of which was in general to excul-

93l

‘ The general question was raised of the extent to which the provi-
sions of the uwniform rules which sought to
11m4t the EQSDGr‘ 11ab¢llt; ould work if the plaintiff in the action
in WHLCu that 11M9111uj was being asserted filed the acticn in a non-
Contractl g utabv.. '

articulate and =zometimes to

In reply tc the question why Article & (1) did not QPeleLcally
give the. lessor exoneration from 1iapility arising by virtue of his own-
ership of, the leased uqulﬂmeut az opposad to his position ag bailédr bf:
such equlhﬁent it waS explained that to base‘ﬁhis-on,ownershig'would'
not be suf ¢1c1~rr becaLSﬁ in certain jurisdictions liability was imposed
by virtue of. Lhe lﬁttL“g on lease, regardless of whether or not the person
letting oa leaae was. the owner. ﬂhat the provision in question was de~
signed to Saj was thdt,a iessor shouid not by virtue of entering into a
leasing contract incur the liabilities that would ordinarily flow either
froﬂ ownerJulﬂ or. as by law,



e
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22.~ In connection with Article 7. the question w5 raised of what

should ha ppan if the lessee rejectad the equip pment for non-confornity but

either held the contract open for performance by a coanforming
the lessor was still within time to meke a conforming tender. Tt was argied
that perhaps the lessee should be ent ultd to withhold p

ymcpu of hig r rentals

after such rejection pending the cure of the non-conformi ty. Howe V9f5 it was

recognised that the practical impact of such = rule would be minimal, as the

obligation to pay rertals under the lease would not atart until the equip-
be

t"

S ng in geod working order, usually
from the lessee to the lessor.

The representative of the BEguipment Leasing Association of the
United Kingdom at the Ziirich symposium arnounced that his assceiation con-
sidered the proposed Convention unnecessary. They were of the opinion that
the problems which it sought to solve were in many cases theorebical rather’
than nil. A regards th
directly ageinst the supplier snd thus to cut

S

B
(%]
7 the absence of privity of contract between 1
_;

2 right given the lagsde under Article ? to Drocée&‘
hrough the problems ﬂreated
essee and suppiler, his
sssociation considersd that this sbsence of pr vitr of contract d&id not in
nz against the supplier:

practice raise insuperable problems in proceedli
r : zssee snd the

these problems could satiafacto ;
lesgor acting in concert. In reply, it was sxpleined that the uniform rules

had in Article T scught to simplify the complex of matters in this regard
and to resclve the underlying problems, such as the effect of the delivery
i tion of the lessée and on the latter's
icis T's attempt Lo regulate
ed to assizt in the reduc~i

i
"ot

&

[y

[v8)

‘_l

C}.
5.‘;

ct

[

of non-conforming egquipment on o
relgbions with the lessor. It was argued tuat ﬁrc
. ,

this complex of problems

tiow of t%e sources of dlSpute"as bétween the parties, particularly since
i c enlities of ‘the tran-

sactlone

Doubts were.cast on of the direct right of action

3
solution ensbrined in Artisle 7. ‘The sxemple was given of a non-conforming
TV

tender of eqﬁipmenfcjnuar the uniform rules thé lesgee would have a direct
right of action for demeges against the supplier, wheress, Tfor his part,
the supplier would surely ctaim that he ha d, made a conforming tender andrw
consequently require payment of the full ﬁurchase price f“bﬁ the lessor,
els : the leqsoru
aise the defence
ounterclaim against

5_3
‘_l
=
e
S
o

4

[5]
possibly if necessary as »ermlug this !
The lessor’ woaLd, on the other hand’ no longer be sble o

supplier thal he he

F)

the supplier in the gense of

SEENN
jah)
@
I
Oh’

to such an achtlon hrought by the
£ o right of action for domagsg, beczuse that



right of action had already been transferred to > lessee and two parties
could not both have the same right of action. his problem, 1t-was expla'neu,
could be deali with under Article 11 of the unlf orm rules which provided that,
excent, as otherwise provided by the uniform rules, the varties could vary or

exclude any dutiss incumbent upon them under the Lerms of the uniform rules.

m

The point was raised that in the second sentence of Article 7 {2)
the lessee was granted the right to vejzct = tender oF equlpme nt in two dif-
fergnt cases, firsgt, where the delivery was not made withipn a ressonable
"time after the delivery dste stipulated in the supply agreement (or. if none,
within 2 reasonable time after the meking of that a?“eé nt). and, secondly,
vhaere the equ‘pmeﬂ+ tendered was not in confarmity vith the
agreement., In the following sentence this right of rejec
red tc buh tr time in regerd to

terms of the supply
tion was agaln refer-

iy
Iy

-‘je
a fenlgr of defective equlpmomt Cand bhbrb

5

3
wag clesrly a,diff ence bhetween egquipment Wnlgh ag defective and eoulpment
which when delivered proved not to be in LonformLty with the supply agreement .
The drafting of this senfence accord dingly needed to be cured of this defect,
s0 that the third sentence would also speak of "non-conforming equipment'

ratier than "defective eguipment™,

_ Whe general point was raised in connection with the footnote bo
Articles T, 8 a :
in the' lignt of the adoption of the 1280 Viemns Convention on Contrscts
iow th Ipternatlonal Sale of Goods that this'fe“erencm could be seen
simply in termsg of the n@e& toe coordi;atﬂ the t crmlnosogy of the two texts

and &, stating that these articies would have 4o be revised

= snd the ekample was given of the uniform rules’ use of the term "rejection”

in a context where the Vienna Convention would rather spé&k of Vav.didance” -

or else at a more fundamental level in the need to focus mere on the supply

agresment. As an "ﬁmﬁle of this seo: tion, it was pointed out

Vthaﬁ since it would be quite normsl for tke supply agreemcut to be corcluded
et

'Datﬂehn parties hQ“lng their “laC“ of business in the ssme State the“e was

'th OSblblllty that, as a result of the uniform rules, a forelg sssee
mlght have a right of abtion‘aQainst the supplier which s domestic lessee
mlght not. Bowevmr since the uniform rules were specifically addrsssed to
international lessing tr ansactionsg, there was no reason to fear -any inter-

forancu with domestic leasing transactions. Horzover, the gonvention had never
. set.cut to address itself to relations between the supplier. snd the lessor,
sOn the unders uanﬁing that these should be 1eft to be dealt with under the



- 16

The further cuestion was in this connectien esked whether it was
possible that following the lesssc’s reject ion of the sgulpment & lagsor might
find himself stuck with the goods, by virtusz of his having no right against
the seller under the law applicable to the contract of sale,and, notwith~

standing his purely financial role in the transaction, thus find himsalfl
having to dispose of the goods., It wae considered that this possibility was
in practice rather remote, since in almost every situstion where the lesses
had & right to reject vis-a-vis the lesscr the lessor would have & right to
reject vis—&-vis the SdPyl and Purthermore this could be clarified in
the contract ’

Attention was drawn to the fact that the provisions leid down in
peragraphis 1 and 3 of Article 7 concerning the le ssgee's direct right of action
nst _the supplier would only be applicable in +those cases in which the Taw

agal
gpplicable to the surply agreement was the law of & State which was at“thé same
time party to the future Convention. Given that Article 1 made the States of

the lessor and the lezsee the sole connecting factors for the purposes of de-
termining the appllcablllty of the future Convention, it was pointed 'out that
there woﬁl& accordingly frequently be cases whers the éupply-agreement “wHich
Llﬂarly might very wsll be subject to the law of the State of the suppliery
Lmould therefore fall outside the seope of the future Convention, being: subject
to the luw of a State which was not party thereto. o T
) °s'rig't
discovering the defect or after he ought with reasonable diligence to have &1am
coverad such a defect, the guestion was raised whether this prbv: sion would

i reguired by the lessor

Regarding the lesse

K

Lo reject within a redﬂonable t¢wo after

ER
enable the lesses to clrcumvent the acceptance ce i e
from the lessee (v. supra) before paying the purchase price to the ouppller
ThlisQ once the lessor %Ed already. received the lessce’s accép' ce certificate,
it was pogsible that, say 15_* 25 days later, the 1¢SSé€ mlﬁh+ discover = defect
and invoke his right to reject and tevmlnatc the 1eésing'agreement, in reply, it
was pointed out that under Article 11 it was open to the lessor and the lessec
tauvary the right to TPJ@CL or indeed %o exclude it 11togeth@fgﬁlfq on'th@ other
hamdg'thé right to reje o ‘under the uniform rules nad nuT ‘been varied or exclude d
oy the terms of the les 31ﬁg agreeo ment and the lessor v Was tnroai back orn the
lessee'ls acceptance certi cate5 it would depend on the rules of the abpllcable
lew whether such certiflccte @id not create an estoppel prec1u&1n@ the lessee
from going behind the certificate of Saulafactlon signed by th and invok ¢ng
such a defect in the equipment. ' |

e voured the restoration in the uniform rules
of “she principle of all sctions brought under Artiels 7 being brought in the
joint names of the lessor and the legsee, on the ground that this would reflact
the fact that there was & proximity of interest between botn parties and this
would enable the court to hsve all the parties Ho the transachion before it

gt the same Lime.

23, - Under Article 8 (2) the lessee was civen the right to terminate the
leasing agreement and to recover any rentals or other sums pald in advance

wvhere the supplier had £oiled to make an valid tendsr of the equipment vithin
the time specified ip Article 7 (2}, An invalid tender was to be understood
s including both the tender of equipment which was not in conformity

with the terms of the supply agreement and defective equipment. While



terminate and to re
a

there was ne wroblem regarding the lessce's exerciss of hi right to
cover any rentals or other sune paid in deJﬂCH_iﬂ those
; )

0 o
o
e g

®

2

: e supplier ha 2 T
qaestl@n therefore was whether th rejechbing =28 bebtwesn leszsee
and lsssor should be made te COPresn he time allowed under the
law of sale for rejection as between lessorjend seller (supplier

& _ Boe raading - ©f the gecond gentence
81{2), it might appear that, in the cvénd of the supplieris
maxe 2 valid tender of eguipnient, the lessor r wag denrived of
vayment of sny reabals or

with the in tmrt &
from the first sentence of ﬂrtic_f
was spacifically

5 ion?as-was to he seen
T the terms of which the lesses
over any rentals or ctaer sums pald

"<i
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e
3 a% requiring an srnropriste sméndment to
vhe drafting of the second seéntence of Awbicle & (2},

.
L
in advance. This

2h,~ The gquestion was raised in respeck
o A

varties could fairly negotinte remedies
ir that ariicle. Thisz question was rai
d

o

Article 9 yhether the
dditional to the ones specified

with a view to Article 11 and
anbract miqht be substantially

the po 551b1 ity thet the varties?! freed co
seek to confirm the lessor's

lim tﬂd Cne suc
i > BREYCise any cross-default vi phﬁs‘he mwght have un?'m otiar‘credit
or leasges with the sanpe legse

h additional remedw wig

J

S
agrecments

agreement in question. It was ex rlaingd
lease might well consist in Jcthing more had

‘taken place under the lemse in-guestion. i 52 argued that if

Lne”uuher contract was not subject to the should

<

have no effect. on the contract subject to %he Proposed 00 ﬁvenbikla It was

teEvertheless recognised as being an lmporbant poi A

B0¥tE of uﬁéltioﬂaL'remediesg such as the lessoris

egulmment on the e

from time to ti , and _ 2e]

ability to st‘pulatglsuch adﬁiﬁioné&_remaﬁiesé gt Jeast to.the éxtent that
5

+1-

-v-,rf;c arve Th

R
they ware consonant With the applicable law. aince-it'was not the intention
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t nifors rels: to deal with matters 2t could
adequately be deali with by contract bebween the parties. The uniform

=
s
m
}u.l *

the intenticn of

i
ruleg being essentially concerned
&

of an intsrnationsl
cmwmmeBM3agawwﬁbww en e

CAGEE moreover be an agresment concluded bHetween par

country,

In order to cope with the situstion, particularly common
in leveraged leases,vhere thers were maltiple lenders snd the fact that;
there might at times be transfers of i i
fzagse Trom one lessor te another, it was suggesiod redrafting Article 10

50 as to read:

}.._J

“The lssso may, with the consent of the lesseo transfer all or
part of its right, title and interest in the lessing agreement or equipment

o one or more third parties.”

There was some questioning of the need to make the Lessor's right so
to transfer all cr part of its r
lesses’s conseuting thereto. It was argusd that this right of the lesso
should b= untramm n
£ , .

lght, hitle %ﬂd interest dependent on the

wed to seek the lessee’s consent, his freedom
Qo roliarv of hig ownership of

annd

eover, the lessor’s sssignment would not normally be
expectea to make the lszsee’s situation under the leasi
C . raingly ouggesbed ameﬂding the drafting still

U 3

ng sgreement any

or
ening words of this srticle would read:

"The lessor, unless otherwise providad by the lessing agreement,

For the disapnearsance
- to any transfer of
or eguipment. This

N R & &
disquict arose msinly from the argument that the leasing agreement could
considered Yo be a cortract intuity personas
Lent

an shgolute right toc be

in certain. jurisdictioms be
and that the lessor did not %o thah axi

exsrcised entirely as he saw fit,






