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BACKGROUND TO THE PRELIMINARY DRAFT CONVENTION

l. At its 53rd session, held in Rome from U to 7 February 1971, the Gov-
erning Council of Unidroit decided on the basis of a memorandum submittad by
the Secretariat to include in the Work Programme for the triennial period 1975
to. 1977 the subject of the assignment of debts in general and more particularly
that of the factoring contract. 1t also requested the Secretariat to present a
preliminary study on that contract which would permit the Counci] +o take a da-
cision on the order of priority to be accorded to the topic with a view to the

elaboration of uniform rules.{(1)

2. The Governing Council was seized of the preliminary report prepared
by the Secretariat(2) at its 55 session, held in Rome on 16 and 17 September
1876, on which occasion it authorised a wider distribution of the report and ac-
companying questionnaire hespecially to practitioners(3) so that a decision
might be taken at its 56  session as to whether steps should be taken towards
the convening of a study group or & committee of governmental experts to work
out uniform rules on the factoring contract. At that session, held in Rome on
18 and 20 May 1977, it decided to set up a restricted group of members of the
Governing Council, perhaps assisted by one or more experts on factoring, to ex-
amine an analysis of the replies(4) to the questionnaire.(5) The restricted
group concluded, inter alia, that it would be desirabie to eléborate uniform
rules on factoring givern its significance as a new method of financing interna-
tional trade capable of responding tc needs which other firancing techniques

do not meet to the same extent, and alsc agreed that thg uniform rules should,
initially at Ieast, be limited to international factoring although it was sug-
gested that rules on international factoring would not fail to influence the

various domestic laws.(5)

3. The detailed conclusions of the group were brought to the attention
of the Governing Council at its 57 session, held in Rome from 5 to 7 April
19785(7) and in accordance with the powers conferred upon him by the Council
the President of the Institute constituted a study group for the preparation
of uniform rules on the factoring contract. The study group held three ses-
sions in Rome, the first on 5 and & February 1979, the second from 27 to 29
April 1981 and the third from 19 to 21 April 1982.(8) At the conclusion of
that session the study group adopted the preliminary draft uniform rules on
certain aspects of international factoring. '

(1) Minutes of the 53rd session of the Governing Council, p, 20.

(2}  study LVIII - Doc. 1.

(3} Minutes of the 55 session of the Governing Council, p. 44.

(4)  Study LVIII - Doc, 3.

(5) Minutes of the 55t session of the Governing Council, p. 33,

(6) See Study LVIIT T, H0C. B for the repert on the session.

(7)  Minuies of the 57 " session of the Governing Council, pp. 20~23.

(8)  The reports on the three sassions are contained in Study LVIII - Doc. 7y
study LVIIT - Doc., 10 and Study LVITT - hoe, 13 respectivaly.



L. At its 62nd gession, held in Rome from 4 to 7 May 1983,{9} the Govern~
ing Council approved the draft rules and decided_to communicate the text of the
preliminary draft, together with an explanatory report prepared by the Secreta-
riat,(10) to the Governments of the member States, with a request for observa-.
~ tions so as to permit the Council to take a decision as to whether a committes
of governmental experts should be cenvened to continue work on the subject, '
In the light of the obsgrg tions received from seven Govermments the Governing
Council decided at its 63 session, held from 2 to 4 May 1984, to set up a com-
mittee of governmental experts for the preparation of a draft Convention on cer-
tain aspects of internationai factoring.(1l) '

5. The first session of the committee was held in Rome at the seat of the
Institute from 22 to 25 April 1985, It was.attended by representatives of 20
member States of the Institute, one non-thember State, one intergovernmental op-
ganisation and four nen-governmental international organisations. After elect-
ing as its Chairman Mp Royston M. GOODE (United Kingdom), the committee procesded
to the first reading of the preliminary draft rules con certain aspects of intep-
naticnal factoring. A drafting committee, composed of the Chairfidn of the com-
mittee of governmental experts and of the French and Swedish representatives,
adapted the text to take account of the amendments made to it by the committee
during the first reading and .thé pevised version was considered in.the course
of a second reading which the committee completed during the sessiom, (12)

6. At the request of the committee, the Secretariat drew up a commentary(13)
on the text of the preliminary draft Convention as it stood following the first
session, as well as a set of draft final clauses(14) which were circulated to
Governments and to the interested associations with a view to obtaining their
observations. A summary(15) of the observations received was prepared and these
documents, as well as a number of Secretariat proposals,(16) were laid before
the committee at its second session which was held in Rome at the seat of the
- Institute from 21 to 23 April 1986. Twenty-one member States of Unidroit, two

(9)  Minutes of the 52nd session of the Governing Council, p. 12.

(10) See Study LVIII - Doc. 16 for the text of the prelitinary draft ruleg
adopted by the stu y group and the explanatory report,

(11) Minutes of the 63" session of the Governing Council, p. 39,

(12) See Study LVIII - Doc. 19 for the list of participants and the text of
the. preliminary draft Convention prepared by the Unidroit Secretariat
on the basis of the decisions taken by the committee of governmental
experts at its first session. '

(13) Study LVIII - Doc. 20.

(14) Study LVIII - Doc. 21.

(15) Study LVIII - Doc. 22,

(18) Study LVIITI - Doc. 23,




non-member States, one intergovernmental organisation, one nen-governmental. i
ternational organisation, three internatienal and two national professional
sociations were represented at the session(17) which was again chaired by Mp

Goode .
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7. The committee considered the text of the preliminary draft Convention
on certain aspects of international factoring which it had worked ocut at its
first sessicn, in the light ih particular of the documerts submitted by -the Sec-
retariat. A drafting committee composed of the Chairman of the committee and
of the representatives of France, Italy and the United States of America prepared
4 revised version of the draft Convention which was examined by the committee ar
its last meeting held on the morning of 23 April. The committes proceeded on
that occasion te a brief exchange of views on the draft final clauses and more
particularly on twe draft articles whose.content might touch on matters of
substance going beyond the purely procedural questions regarding the implementa-
tion of the Convention. Given however the insufficient time available, the com-
mittee agreed to come back to the final clauses at a later stage, in the light
of any observations which might be made by Governments and the interested organi-
sations. The ANNEX to this commentary contains the new text of the preliminary
draft Convention on international factoring as provisionally adopted by the com-
mittee of governmental experts at the close of.its second session.

8. At the conclusion of the committee's second session, a general senti-
ment emerged that although important progress had been made in the elaboration
of the preliminary draft Convention, certain provisions were still controversial
and that it would be desirable to achieve a wider consensus within the committee
of governmental experts so as to permit as clear and coherent a draft as possible
to be submitted to the diplomatic Conference which will be convened for its adop-
tion. Particular stress was laid on the main aim of the work in hand, namely
the facilitation of factdring for the purpose of developing commercial exchanges,.
and on the international.character of the transactions in question which called
for original solutions to be contemplated with a view to the unificaticn of the
rules appliecable in this context. Coﬁsequently; the committee decided to hold
a third and last session which would immediately precede or follow -+the third
session of the committee of governmental experts for the preparation of a draft
Convention on international leasing and which would probably take place in spring

1987,

(17) See Study LVIII - Do¢. 24 for the list of participants.,




I

GENERAL CONSIDERATIONS

9. Although it has a long history in the United States of America, fac~
toring as it is understood today is a comparatively recent phenomenon outside
North America and especially in those countries which do not have a Common Law
tradition. In these circumstances a few introductory remarks explaining the
nature of factoring operations and their spectacular growth over the last thirty
years or so would seem to be in order.(l8)

10. TFactoring is without deubt today one of the most effective ways for
a small or medium size business selling raw materials or consumer goods or pro=-
viding services to finance the trade credit it grants to its customers. True,
it may rely on. its own resources or on credit provided by the bank or on that
available from its own suppliers but inflation coupled with high interest rates
and the current low supply of risk capital have led many businessmen to seek al-
ternative forms of financing such as factoring, with the many services which it-
offers. - ‘

1l. The concept of factoring is, as has been pointed cuty simple in that
it is a continuing arrangement whereby a finance company, the~factor, purchases
or takes a security over the trade debts of a merchant, manufacturer or provider
of services, the supplier, and in.most cases undertakes. to recover the debts
from the latter's customers. Usually notice of the transfer of the debts (re-
ceivables) which is in most countries accomplished by their assigmment, will be
given to the customers of the supplier on the invoice_fogethér with instructions
to pay the factor. Again it is freguent for the factor to make no provision
for recourse against the supplier in the event of the insolvency of the customér,
subject to his approval of the latter's credit standing, and it is also usual
for the factor to relieve the supplier of the burden of keeping the accounts.

In addition to the supplier's paying the factor for théSe services a fee which
ranges from & fraction of 1% to some 2% of the face value of +he invoice repre-
senting each debt, the supplier may also pay the factor a discounting charge,

in return for which he obtains a substantial part of the receivables arising
from each debt as soon as the goods have been sold and delivered, the remainder
(usually some 20%) being retained by the factor until the customer pays op un-
til a date calculated by reference to the average peridd of eredit taken by the
supplier's customers. The factor may set off the amount retained by him against
his rights in regard to disputes or claims raised by customers.

(18) Paragraphs 10 to 13 owe much to a paper by Mr Frederick R. Salinger,
Director of Anglo-Factoring Services, Ltd., which appears as Chapter 26
in the 1981 edition of Sheldon and Fidler's "Practice and Law of Banking".




12.  As a rule, the factoring contract concluded between the supplier and
the factor, whereby the supplier undertakes to assign or actually assigns his
trade debts to the factor, will be of a duration of at least cne year, The
factor will decide whether he will purchase the debts of a given customer as
well as determining any credit limit he may establish in respect of such a cus-
tomer. As stated above, the supplier's invoice will in the case of notifica-
tion factoring give notice tc the customer of the assignment to the factor with
instructions to pay him. Copies of the invoice will be sent to the factor who
will credit the supplier with the value of the invoices (less his charges) and
debit the accounts of the customers, the supplier being free_to draw on the
credit in his account subject to the arrangements with the factor.

13. Fipally, in this brief exposé of the rudiments of factoring, it should
be recalled that while the factor will normally accept responsibility for pay-
ment of debts arising from the insolvency of a customer, always provided that
the supplier has not exceeded his credit limit or that the supplier is not in
breach of his undertaking that the receivables accepted by him are free from
rights of set-off by his custcmers, the factor will not accapt respohsibility
for any breach of contract by the supplier against his customer, for example
by non-performance, defective or late performance, or for the accuracy of any
invoices and credit notes which have been issued.

14, If the mechanics of factoring operations are relatively straight-
forward, the converse is tvue in many countries of the law applicable to them.
As is the case with leasing, in respect of which a draft Convention is also un-
der preparation within Unidroit, it has often been necessary to adapt the de-
velopment of factering to conform to a preexisting legal framework which was
not designed to accommodate it. The attendant difficulties in +the various le-
gal systems are still further exacerbated in international factoring, not only
by the wide variations in national law but alsc by the frequent unceptainty as

to which law will apply.

15. It is in these circumstances that at its first session the committes
of governmental experts fully endorsed the opinion of the study group that it
would be desirable to work out uniform rules on factoring. It also agreed with
the proposal of the study group to restrict the scope of application of the
rules to international factoring, that is to say to cases where the contract
for the sale of goods or the supply of services under which the receivables to
be factored arise, is concluded between parties with places of business in dif-
ferent States. It considered in effect that such a limitation would be condu-
cive to the acceptance of the uniform rules by a greater number of States for
while it might be desirable in theory to contemplate the'preparation of uniform
rules on factoring at national as well as internmational level, there could well
be a strong reluctance on the part of many States to accept changes to well-
established principles of law which are of much more general application than

simply to factoring operations.




16. As a result of the decision to limit the scope of application to in-
ternational factoring, the committee decided to cast the uniform rules in the
form of a convention. It was emphasized that this would not exclude its infiu~
ence as a model law and that those States which so wished might take the pria-
ciples contained in the international rules as a basis for the regulation of
domestic transactions. This choice has entailed the inclusion of a preamble,
as well as of draft final clauses prepared by the Sécfetariat;_on the other
hand, the territorial scope of appliéation has been amended and the two critevia

determining the applicability of the draft Convention mow refer-to Contracting
States,

17, A further observation should be made concerning the general purpose
of the Convention under preparation, namely that the rules seek to interfere
as little as possible with the contractual relations of suppliers and factors
and of factors inter se. Generally speaking it was acknowledged that the regu-
lation of these relations is best left to the parties, between whom ftany prac-
tices and customs have grown up, a large number of which have been embodied in
general conditions to be found in the agreements concluded between suppliers
and factors and in the arrengements concluded between factops themselves. Morve-
over the rules do not attempt to regulate the validity of the factoring contract
itself, which should be determined by the applicable law, that is to say uéually‘
by the law of the State where the supplier and the factor (in international trans-
actions normally the expori factor) have their places of business. What is on
the other hand contemplated is the specific question of the assignment of pe-
ceivables in the context of factoring transactions with a view to encouraging
the development of factering as an instrument for the promotion of international
trade, while having due regard to the interests of the parties. The scope of
application is regulated it the firs- twc articles of the draft Conventicn: first
the substantive scope with the definition of *he factoring contract in Article 1
and the limitation to international factoring whose characteristics dre set out
in the introductory language of Article 2, and then the terpitorial gcope detep-
minéd in the two sub-paragraphs of paragraph 1 of thdt article.

18, The first point dealt with in the draft Convention relates to the
validity of assignments of receivables between the supplier and the factor.
Article 3 removes certain obstacles to the validity of assignments of future
receivables and dispenses with the need for a new act of transfer in respect
of such receivables after they have come into existence, as distinet from pro-
visions in the factoring contract assigning them, Article u lays down the prin-
ciple that the right to payment of the receivable may be assipned notwithstand-
ing any agreement between the supplier and the debtor prohibiting such dssign-
ment: given however the controversial character of this provision, it is accom-
panied by a reservation clause although its maintenance is still open to question. .
Article 5 makes provision for the validity of the transfer of the supplier ‘s
rights deriving from the sale of goods, including the benefit of any reservation
of title clause, whether that transfer be mads with or without a new act of
transfer,




19. Another issue concerns Qertain effects of the assigmment, in par-
ticular as regards the relations between the Ffactor and the debtor. Articie B
affirms the debtor's duty to mzke payment when notice of the assignment has hesn
given to him in accordance with the formalities prescribed by the provision and
also regulates the effects of payment. Article 7 determines the extent to which
the debtor may set up against the factor defences which he had against the SUp-
plier while Article 8 deals with the special case where the debtor has made pay-
ment to the Factor although the supplier has not properly performed his obliga-
tions under the sale contract. Article 9 is also concerned with the effects of
the assignment but only in relation to the factor and governs the speacial situa-
tion where the factor acquires ownership of goods as a result of the transfer of
a reservation of title clause: in such cases, and on condition that he does not
dispose of the goods or that he is not liable under an international agr'eemént9
it is provided that he will not incur liability'to a third party for damage

caused by the goods,

20. Finally, Article 10 extends the application of the rules to any assign-
ment effected subsequent to one made under a factoring contract, provided that the
original assigmment was governed by the Conventicn, while the concluding articles

of the draft, Articles 1l and 12, relate respectively to the possibility for the
parties to set aside the provisions of the Convention and to rules of interpre-

tation.

21. In conclusion it should be recalled that the study group had discus-
sed at length the question of whether the rules should also inelude provisions
dealing with cases of cenflicting claims of the factor and-third parties over
receivables. . In this connection it had found that there were wide differen=
ces in approach from one country to another, some systems granting priority
to the first assignee of a receivable, others to the first azgignment to be noti-
fied to, or accepted by, the debtor, or alternatively to the fivrst of which the
debtor receives notice, and yet others to the first to be filed in a public re-
gister. In addition, the possibility of laying down an acéeptable uniform rule
of a substantive character in this connection seemed to be even less likely
given the variety of situations in which priority questions could arise. and
therefore the only prospect of success seemed to lie in solving the problem on
the basis of a conflicts of law rule. Here again however insuperable problems
were encountered in the elaboration of a uniform rule, given the difficulties
in determining the connecting factor as the priority question might, according
to the circumstances, be characterized as one relating to the law of contract,
tort law, the law of property, quasi-contract, equitable rights, restitution
etc. In these circumstances the study group had come to the conclusion that it
would have to leave the whole problem of priorities between the factorp and third
parties to be decided in accordance with whatever might be the applicable na-
tional law. This approach was alsc endorsed by the committee of govermmental
experts, although some of its members, and in particular the representatives




of the professional factoring organisations, :expressed regret that the rules
in the Convention did not deal with a question Whlch raizsed the most dlfflcuit
problems in the international context,

I1z

COMMENTARY ON THE PROVISIONS OF THE PRELIMINARY DRAFT CONVENTION

ON INTERNATIONAL FACTORING

22. The title of the prospective Convention as provisicnally adopted by
the committee of experts at the end of its first session, namely “Prelimindry
draft Convention on certain aspects of international factoring"; was that agreed
by the study group, subject to the replacement of the words "uniform rules" by
"Convention™ in conformity with the decision taken by the committee regardlng
the final form which the draft text should assume and to a terminological change
in the Irench text.(19) At its seccnd session the committee wzg seized of a:
proposal to delete the words "certain aspects of", the intention being to indi-
cate in more general terms the subject matter of the preliminary draft Conven-
tion, following the model of a number -of. instruments which are more réstr{cféd
in scope than their titles would suggest. This proposal was accepted by the com-
mittee and the text under preparation is now entitled "Preliminary draft Conven-

tion on international factoring".

23, At its first session, the committee deemed it appropriate to include
a draft preamble, the text of which remained unaltered at the second session.
The first two paragraphs are based on the preamble to the preliminary draft Con-
vention on international leasing, the declared cbjectives being to establish a
legal framework which will facilitate international factobing whlle malntalnlng
d balance between the .interests of the parties and to render interndtional fac-

(19) The word ”féctoring”'has been replaced by "affacturapge', a term now well
established in the French language. Howaver, since the technique;of fin-
ancing in the process of regulation is better known under the name of
"factoring", this word is included in parenthesis after the term "affactu-
rage' in the preamble. On the other hand, the word "factor” which appears
in Article 1 has no strict equivalent in French and after due considerd-
tion the French delegation proposed that it be translated by_the words
"l'entreprise d'affacturage" which, for reasons of convenience, is desig-
nated by the term ''cessionnaire™" in the articles of the draft Convention.




toring more accessible to developing countries. The third paragraph reproduces
almost word for word the corresponding provision of the preamble to the 1980
United Nations Convention on contracts for the international sale of goods {here-
after referred to ds the "Vienna Sales Convention'") which was also included in

the 1983 Convention on ageney in the internaticnal sale of goods and which refers
to the development of international trade while taking gocount of the different
social, economic and legal systems. The committee agreed-to maintain in this
provision a reference to the application of the uniform riules to “eertain aspects”
of international factoring so as to indicate the limited. scope of this attempt

at unification.

Article 1

24. As has already been indicated above in the general comsideraticrisy one
of the primary concerns of the study group and subsequently the committee of gov~
ernmental experts was to permit the free growth of factoring as a technique for
financing internaticnal trade. Given the wvariety of forms which factoring has
assumed in practice and the legal frameworks within which it has been accommoda-
ted or tc which it has been adapted in different countries, as wide a definition
as possible has been sought in the Convention s¢ as not to hinder the expansion
of activities which already are, or may be, regarded as factoring in certain.
countries. Thus the possibility of limiting the application of the rules to re-
course factoring or of fixing a maximum time-limit for the credit granted to the

buyer under the sales contract to which the receivables relate was ultimately

rejected. So as to avoid an excessive extension of the Convention's scope-of app-
lication the authors of the draft have however deé¢ided to restrict the subject

“matter of their work to factoring transactions in which notice of the assignment

is given to the debtor. The definition in Article 1 seeks therefore to identify
what may be considered to be the lowest common denominator in factoring contracts
and after indicating the parties tc the factoring contract, namely the supplier

_on the one hand and the factor on the other, paragraph 1 sets out the respective

duties of the parties in their contractual relations and lays down the condition
that the assignment of the receivables must be notified to the debtor (at its
second session the committee agreed to reverse the order of the provisions con-
tained in sub-paragraphs (b) and {(e¢)).

25. Sub-paragraph (a) defines the supplier's obligation to the factor,
namely the assignment of receivables. In practice, factoring contracts contain
an undertaking by the supplier to assign the recelvables, although they may’also
constitute the act by which the receivables are directly transferred. One gov-
ernmental representative proposed at the committee's second session that it be
clearly indicated that both possibilities are covered by the provision and it was
agreed to replace the words "the supplier is to assign” by "the supplier may or

will assign ...". Sub-paragraph (a) provides that the assigmment may be effected

in two ways, either by sale or security, that is to say that there must be either
ar outright sale or a loan of money on the security of the receivables. It




also lays down two conditions concerning the receivables themselves. In the
first place, the receivables must arise from contracts for the sale of goods

or for the supply of services since, in accordance with paragraph 2 of Article
1, references to a "sale of goods" include, for the-purposes of the Convention,
the supply of services. Furthermore, the contracts which give rise to the re-
ceivables must be conciuded between the supplier and his customers in the course
of business, the authors of the deaft in effect being of the belief that this was

transactions should be excluded. One governmental representative however raised
the question at the second session of the committee of whether receivables aris-

The committee alsc reconsidered the question of whether the formulation of this
provision, and in particular the words "in the course of their business" indi-
cated in a sufficiently clear mariner that not only is the status of the parties
relevant but that moreover they must have coneluded the contract of sale in the
context of their professional activity. For his part one participant suggested
that this provision be modeliéd on Article 2 of the Vienna Sales Convention and
more particularly on sub-paragraph (a) thereof which excludes the application
of that Convention to consumer sales. The committee agreed however to maintain
the wording adopted at its first session, subject to the addition in the English
text of the word "their" before "business" and to the placing of the phrase "3
titre professionnel" at the end of sub-paragraph (a) of the French text. In
connection with the contract of sale, it should be observed that Article 1, para-
grapk 1{a) of the draft Convention imposes no -conditions as to form and. the com-
mittee decided that the question of whether the rules of the Convention would
apply to receivables arising out of contracts of sale conticluded oraliy should

be governed by the law applicable to the contract. Finally as regards sub-para~
graph (a), a remark should be made cencerning the terminology employed in +the
English text: the term "customers" +o denote the debtor in the underlying con-
tract of sale was chosen =c as to avoid any doubts arising in the minds of
United States lawyers for whom the word "debtop" normally signifies the supplier
as the debtor of the factor under his contract with the latter, the supplier's

customer most often being referred to as an "accounts debtor'.

26. Sub-paragraph (a) having set out the supplier's duty to the factor,
sub—paﬁagraph {b) of Article 1, paragraph 1 deals with the obligations of the
factor. In practice, factors provide a series of widely differing services;
it seemed however that only four of the services to be found most frequently
in factoring transactions needed to be mentioned, namely finance, maintenance
of accounts, collection of receivablas and protection against the pisk of non-




~ 11 -

payment by debtors (this formulation replacing the former wording "protection
against credit risks" so as to avoid any possible ambiguity as to the person at
the origin of the risk covered). For the contract between the supplier and the
factor to be considered to be a factoring contract for the purposes of the fut-
ure Convention, at least two of these services must be provided: in fact since
none of them taken individually is characteristic of factoring transactions,
each may be absent from a faétoping contract. Thus certain bulk factoring op-
erations under which the factor is required to give notice to the debtor of the
assignment to him of receivables by the supplier but is respensible only for
‘financing are excluded. from the scope of the uniform rules. It should mores
over be stressed that the committee thad at its first session made it clear
that the requirement contained in sub-paragraph (b) was additional to the con-
ditions set out in sub-paragraphs (a) and (¢) with the consequence that if the
two services provided were the collection of receivables and the maintenance
of accounfs, the transaction would indeed be considered to constitute factoring
for the purposes of the Convention provided that the receivables were to be
transferred by way of sale or security and that notice of the assigmment. was

to be given to the debtor. '

27. The effect of sub-paragraph (c) of Article 1, paragraph -1 is to ex-
clude from the field of application of the future Convention non-notification .
factoring, a technique often preferred by suppliers who do not wish their custo-
mers to know that they have assigned the receivables. This important restric-
tion which derogates from the ‘declared principle of-embracing the most diverse
forms of factoring has, from the very outset of the work on this éubject within
Unidroit, been retained as a criterion for the definition of the factoring con-
tract for the purposes of the Convention. In reply to one delegation which
sought the deletion of this ceonditicn, the committee reaffirmed at its second
session the arguments which had led to its introduction, namely that non-noti-
fication factoring is a form of invoice discounting and that its inclusion would
result in the Convention applying to a considerable number of transactions, in
particular international banking operations where the receivable is used as
security, whereas those transactions might assume forms of factoring unknown
to some legal systems, and that in any event the problems raised by assignments
were totally different in respect of the rights of debtors according to whether
the assignment was or was not notified to them. This provision, which in Ar-
ticle 1 lays down an indispensable element of the factoring contract for the
purposes of the draft Convention, is completed in Article 6 which determines
the method of giving notice and, together with Article 7, its effects.

28. Finally in connection with Article 1, it should be vecalléd that the
text adopted by the study group provided that the assignment by the supplier
to the factor should be "on a continuing basis"., Those words were deleted by
the committee of experts at its first session as it was of the opinion that the
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made", Furthermore, the committee was concerned to allow g maximum of flexi-

bility so ag not to exclude transactions which a stpict interpretation of the

words "on g continuing basig" would have left Outside the Scope of application
of the draft-Convention.

29. ParagraEh 1, whose étructure is based on that of Article 1, bParagraph
1 of the Vienna Sales Convention, contains two kinds of Provisions. The Flest
determine the substantive Sc¢ope of application which Article 1 has limitegq to

30. The Introductory langua ¢ of paragraph 1 provides that the Convention
applies whenever the receivables assigned pursuant to a factoring contract arise
from a contract of sale of goods between g supplier and g debtor whose placeg
of business are ip different States. Whereas Article 1 giveg a definition of
"factoring" for the purposes of +he Convention, Article 2 defines "internationalt
factoring, Since one of the principal aims of the Prospective Convention is the
facilitation of factoring a5 3 technique of financing international trade, it ig

priate the Supply of services), and in,consequence of the factoring contract, in-
dependently of the place of business of the factor: ip Phactice the lattenr will,
when he is the eXport factor, most frequently be ip the same country as tha sub—
Plier and in that of the debtop when he is the import factop, It should be noted
that the present wording of the introductory part of Article 2, paragraph 1 was
adopted by the committee at itsg second session in substitution fop the former text

which provided thar "This Convention‘applies in relation +o g factoring contract




so far as it relates to receivables arising from a contract of sale of'goods wea
This language was considered to he inappropriate siﬁge it did not take acdbunt

of the debtor, some of whose rights and duties are affected by the draft'anvenm
tion. It is now moreover clear that the Future Convention will apply'oniy té e~
ceivables arising from intermaticnal transactions which are assigned by the sup-
plier to the factor in the context of = factoring centract and not to receivables

deriving from domestic transactions which might be assigned under the same contract.,

3l. The determination of the connecting factors for the purpose of the
application of the Convention is a consequence of the form chosen for the rules
under preparation and gave rise to lengthy discussion in particular at the last
session of the committee., The complicated nature of this question results in
part from the fact that it is intended to deal only with international transac-
tions but above all from the special character of the situation under considera-
tion which involves two contractual relationships. In fact, as stated in the
preceding paragraph, the "foreign" aspect of the factoring contraét, which is
itself most often purely mational in character, is to be found in the contract
of sale. Furthermore, the draft Convention contains provisions governing cer-
tain effects of the sales contract on the factor and others which relate to the
effects of the assignment on the debtor. 'Moreover, the committee was concerned
that while the Convention should have as extensive a scope of application as pos~
sible so as to cover a wide range of tramsactions, this should not cause any
prejudice to the legitimate interests of the parties involved. These various
considerations finally led to the committee adopting the solution contained in
the two sub-paragraphs of paragraph 1 of Article 2. Sub-paragraph (a) retains
the objective criteria of the places of business of the parties so as to confer
on the Convention an autonomous scope of application, which is evidently desir-
able for an instrument unifying rules of substantive law. The committee empha-
sized that an objective connecting factor would ensure greater security ard
speed in commercial transactions, two pPrerequisites for international factoring.
Sub-paragraph (a) therefore provides that the Convention will apply to the as-
signment of international receivables when the supplier, the debtor and the fac-
tor have their places of business in Contracting States, this solution seeming
to be the one which best guaranteed the protection of the interests of each of
the parties concerned in factoring transactions and in particular of the debtor
whe, although not a party to the fagtoring contract, might find his position
altered by the assignment and who must in consequence know which law will be ap-
plicable., Sub-paragraph {b) on the other hand provides an alternative ground
for the application of the Convention based on conflicts rules: thus even Qhep
the conditions laid down in sub-paragraph (a) are not met, the Convention wiill)
still apply if the contract of sale of‘goods and the factoring contract are
governed by the law of a Contracting Sfafe,ithe considerations which guided the
choice of the two contracts being the same as those which had led the committea
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at its first session to retain the place of business of the debtor as one of
the relevant factors referved +o in sub-paragraph (a), Some criticisms which
had been levelled against the introduction of such a rule in the factoring con-

number of transactions and the speed with which they must be handled, have to
undertake complicated and costly enquiries to ascertain whether the conditidns -
laid down in Article 2(1)(b) had been satisfied. The committee nevertheless
agreed for the time being to retain this alternative connecting factor for the .
application of the draft Convention, subject to the substitution of the langu-
age of the provision which had been taken over from that in the corresponding
provision of the Vienna Sales Comvention by that menticned above which was con-
sidered to be more concise and clear..

32. R@EﬂgPﬂBﬂug of Article 2, which contains a provision intended to de=-
termine the place of business to be taken inte consideration for the purposes
of the Convention whenever = party has more than one place of business, was
reintroduced by the committee at its second session. Since, as in other modern
international trade law conventions, it.is the place of business of the ﬁéftiés;
which has been chosen asz the criterion to determine the international character
of the contract of sale of goods and therefore of the factoring contract (in-.
troduction to Article 2, .paragraph 1) and the conditions for the application of
the . Convention set ocut in paragraph 1(a), it was essential to include a provi-
sion indicating the relevant place of business when one or more of the péftiés
has more than cne place of business. The committee stated its preference for
the formulation of the corresponding provision of the Vienna Sales Convention
(Article 10(a)) as against that in the Geneva Agency Convention {Article 8(a))
which is more condensed, so as to avoid any risk of divergent solutions concern-.
ing the places of business of the parties to the comtract of sale of goods in
the context of the Prospective Convention on factoring and in the Vienna Sales
Convention. The necessary amendments have therefore been made to the language
of the corresponding pro&isions of the Vienna Convention #o take account of
the two contractual relaticnships central +o factoring transactions and Articie
2, paragraph 2 now reads as follows: "For the purpose of this Convention, if
& party to the contract of sale of goods or the factoring contract has more than
one place of business, the place of business is that which has the closest re-
lationship to the contract and its performance, having regard to the circumstan-
ces known to or contemplated by the parties at any time before or at the coeneclu-
sion of that contract." 1In reply to an observation by one répresentative that
the place of business which has the closest relationship to the contract may vary
according to the contract in question, it was suggested that "the contract”
should be understocd as that corresponding tc the legal relationship contemplated.
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-and is therefore concerned exclusively with relations inter partes. It should
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Article 3

33, It will be seen from the commentary on Article 1 that this proviszion
contains a number of elements permitting a characterization of a "factoring con-
tract", one of which is that the supplier undertakes- to assign or directly as-
signs receivables to the factor: that this is so is apparent from the drafting
amendment to Article 1, paragraph 1(a) introduced by the committee at its’ second
session (see above, paragraph 25). For its part, Article 3 supplies the legal
basis permitting the factoring econtract effectively to assign the supplier's re-
ceivables to the factor, certain legal systems in effect not recognizing the
global assignment of receivables, in particular future receivables. 'Thus, after
affirming the validity between the parties to the factoring contract of a clause
in that contract under which existing or future receivables are to be assigned
(subject to sufficient identification of them), it indicates the time at which
the transfer of the future receivables takes place. The text of this article
as adopted by the committee of govermmental experts at its second session shows
few changes from that drawn up by the study group, certain modifications, mainly
of a drafting character, having however been introduced to bring out more clearly
the principles underlying the provisions. '

3%, The introductory wording limits the scope of the rules which follow 7
to relations between the parties to the factoring contract, this formulation be-
ing preferred to an express desighation of those parties so as to avoid any am-
biguity as regards the scope of the article in certain legal systems where the
term "supplier" might be understood as possibly including a trustee in bankruptcy
carrying on the supplier's business. In conformity with the decisions taken by’
the study group and endorsed by the committee of governmental experts at the
beginning of its work, the article does not purport to deal with the question
of how far the assignment may be set up against third parties (in particular
the debtor, the supplier's trustee in bankruptcy or any of his other creditors)

however be recalled that one governmental delegation drew attention in its ob-
servations on the text of the preliminary draft Convention established by the
committee at its first session to the fact that the article did not settle the
problem which could -arise if the debtor were-to contest the validity of an as-
sigrment of future receivables, and suggested that this question should not be -
left to be decided by the applicable national law. With a view to meeting this
objection it was propoded at the second session of the committee that Article 3
be recast in the negative so that sub-paragraph fa)_would read as follows: "a
contractual provision for the assignment of existing or future receivables is
not invalid merely because ...", so as to make it quite clear that it was not
intended to lay down a general rule governing validity. Since this proposal
was not seconded, the provision remained unchanged. : '
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35. Sub-paragraph (a) seeks to overcome the difficulties existing in some
legal systems regarding the possibility of assigning future receivables since
an agreement to assign such recelvables, let alone their effactive assignment,
might not be valid on account of the absence of any indication of their subject
matter by a sufficient identification of the receivables. As it stands, the
sub-paragraph statés that a contractual provision for the assignment of ex1st-
ing or future receivables is valid, even though the contract does not spe01fy
them individually, provided that at the time of the conclusion of the contract
or when they come into existence they can be identified as falling within the
contract. As regards the time at which a receivable is to be so 1dent1fled A
the committee agreed to introduce the words "at the time of cénclusion of the
contract" in regard to existing receivables, while the words "wher they come
into existence" refer to future receivables. So as to leave the provision as
flexible as possible with a view to facilitating international factoring trans-
actions, the committee preferred not to lay down criteria governing the question
of whether the required conditicn has been satisfied which is in consequence
left to the appreciation of the judge in each individual case. 1t was howevepr
suggested by way of example that.considerations which mlght be relevant in de-
ciding whether receivables can, in accordance with Article S(a), be 1dent1fled
as falling within the factoring contract, are the line of goods or services
whose sale is included in the contract, the countries of the customers or, pos-
sibly, a list of regular customers the supplier and the factor have- agreed upon.
It is however clear that under no circumstances does the provisicn permit the
assignment of receivables which are uncertain,

36. It should be noted with regard to sub—paragfaph {b) that it consti-

- tutes a considerable advance over certain national laws in the direction of
encouraging factoring by establishing the rule that a provision in the factor-
ing contract by which future receivables are asgigned operates to transfer the
receivables to the factor when they come intc existence w1thout the need for
any new act of transfer. While this provision reflects the law of a ceptain
number of States, ever though in some of them it is nat. uncommon for a new as-
signment to be made purely for .evidentiary purposes so as to avoid the need
for the whole. factoring contract to be exhibited in court, in other legal sy-
stems .an act of assignment relating to specifically de51gnated receivables dis-
tinct from the factoring contract itself i$ necessary for an effective assign-
ment of the receivables to the factor. It was for those legal .systems which
do not recognize the global assignment of future receivables that the committee
considered that it would be desirable to clérify the moment at which the trans-
fer. becomes operatlve so as to permit the determlnat‘on always independently
of the Questlon of priorities, of the time as from which the factor will becoma
entitled to certain rights. It should moreover be recalled that in aceordance

“with the general scope of application of the future Convention the rule laid
down in Article 3 does not affect the rules of natlonal law relating to ass;nn-
ments of receivables arising out -of domestic operations.. Finally, it should be
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borre in mind that Article 3 is not concerned with the formal requirements for
an assigmment in the sense of what is necessary to make a valid assignment under
national law. These questions will continue to be regukated by the law appli-
cable to the assignment between the supplier and the export factow, or betisen
the .export and the import factor in the event of a second assignment.

Article 4

37. The text of Article 4 as submitted in the preliminary draft to the
committee of governmental experts had been the subject of lengthy discussion in
the study group where some opposition had been encoﬁntered_in its regard although
the group nevertheless adopted it, recognizing that it was one of the most im-
portant and novel provisions of the draft. This article prdvided that the as-
signment.of a receivable by the supplier to the f£actor shall be effective notwith-
standing any agreement between the supplier and the debtor prohibiting such as—'

signment.

38, For its part, the committee of govermmental experts was at its first
session divided on the question of whether the provision should be retained:
A slender majority of representatives who were certainly prepared to recognize
the value of a provision of this kind in a Convention aiming at the development
of international factoring transactions emphasized however that it constituted
a derogation from the principle of party autonomy“and that it was in consequence
unacceptable even if its application wepe limited to internationalitransactions;
they further pointed out that it would tilt the balance .in favour of the factor
while there might be good reasons for the debtor to prohibit assignment. On
the other hand, the prov181on was supported-by a certain .number of delegates who,
it should be noted, represented either countries which already had such a provi-
sion in their law (in particular the United States of America} or which would ap-
ply the contrary rule to domestic transactions by giving effect to the prohibi-
tion on assignment, but who could accept the provisions of Article 4 in respect
of international relations. They obsevrved that the article was of the utmost im-
portance for the promotion of international factoring and that it would ensure
the security of transactions as the factor would not have to devote a large amount
of time to consulting the sales contracts; they .laid stress.on the value of the
rule in facilitating the provision of eredit to suppliers, insisting also thaf at
present some large companies often take advantage of their position to impose their
standard contracts containing such & prohibition on small suppliers who, by reason
of their limited financial capacity, are precisely those who have the greatest '
need of the serv1ces offered by factoring companies. They furthermore recognized
that this provision was in the interest of the factor but they believed that the
assignment of debts was different from the assignment of receivables and that no
prejudice would be caused to the debtor as the latter was in any event protected
by Article, 7 since he could set up against the factor any defences deriving =
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from the contract of sale and exercise any right of set-off in relation to
rights existing at the time he received notice of the assignment. In conclu-
sion, they recalled that the rule would in no way prevent the customer recover-
ing against the suppller for any damage he might sustain as a consequence of
the supplier's breach. of the contractual prohibition, whether it be contained
in an individual contract of szle or a& term of a master contract regulatlng
future transactions between them.

39. The existence of these opposing views led the experts to contemplate
- the possibility of intermediate solutioms which might permit a compromise to
be reached.{20) Following lengthy discussion however, the committee came to
the conclusion that none -of those solutions was satisfactory. Apart from the
various objections which could be levelled at each of them, the representatives
whose legal systems contained a solution of the kind to be found in Article 4
indicated that all things considered they would prefer the future Convention

to contain no rule at all on the question and to leave it to national law to
determine the.effect to be given to a stipulation in a contract of sale prohi-
biting assignment as any intermediate solution of a mandatory character would
represent a step backwards in relaticn to the law of their countries on the
matter. The committee decided that two possibilities remained open! either

to retain Artiele 4 in its original form or to delete it, and it .is for this
reason that it decided at the end of its first session to retain it in square
brackets in the text of the draft Conmvention.

4¢. At the second session. of the committee, & number of representativgs g
reiterated their support for, or opposition to, the provision contained in
Article 4, and given the fact that no rule seeking to.lay down.an intermediate
solution was‘acc5ptable, the committee considered the possibillity already men-

. by
—v L. i

tioned at its first session of introducing a clause permitting a reservatiom in ,
respect of the provision. It was widely agreed that a reservation would llmlt

the scope of the future Convention since it would in effect recognize the fail-
~ure of the attempt at unification concerning the effects, as regards the factor,

of a prohibition on assigmment agreed between the supplier and the debtor, al-
though some representatives suggested-that it would be desirable to attempt at

this stage of the work to reach a generally acceptable solution which could be pro=
posed In the draft text to be submitted for adoption at a diplomatic Conference.

1. 1In consequence, it was suggested that regard be had to Article 12 of
the Vienna Sales Convention which provides that "Any provision of Article 11(21) |

(20) For these compromise solutions, see Study LVIII - Doc. 20, paragraph 35.

(21) Thése provisions concern the form of the sales contract. The reservation

was introduced at the request of the Soclalist States whose legislation
requires contracts of sale to be concluded or evidenced in writing.
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-« does not apply where a party has his place of business in a Contracting
State which has made a declaration under Article 96 of this Convention". iIn
the context of the draft Convention on international factoring, only the deb-
tor's place of business is relevant since he is the party whom it is sought tg
protect in those States whose law gives effect, as againsf the factor, to a pro-
hibition on assignment agreed with the supplier."Although the committee recog-
nized that this provision could provide a valuable basis for discussion, some
objections to it were however raised. In the first place, one representative
pointed out that since a majority of the States represented seemed to be opposed
to the principle contained -in Article 4, it was the. converse rule which should
be laid down therein, and a reservation clause formulated to meet the needs of
the States which intended to give effect to the assignment notwithstanding the
prohibition agreed between the supplier and the debtor. - It was moreover obser-
ved that the reservation to Article 4, as at present drafted, ought to ensure
that due regard be had to the intention of the debtor by léying down .a rule of
substantive law rather than by leaving a legal‘gap,whicﬁ would calil for the ap-
plication of the rules of private international law of the forum and which could
lead to the same result as that zchieved by the application of the provisions of
Article 4. Another representative stated that in his opinion the criterion to
be retained in the reservation clause should be the_law_applicable'to the con-
tract between the supplier and the debtor, and that whenever the sales contract
is govermed by the law of a State which has taken the reservation then effect
should be given to the prohibition on assignment. Doubts were however expres-
sed as to whether the law applicable to the contract of sale would always be
the law determining the agsignability of the receivables and it was in any svent
suggested that there was a risk that the party with the stronger bargaining posi~
tion would choose as the law of the contract that which would best suit him as
the law to govern the assignment. The committee finally came to the conclu-
sion that it would .only be iz a position to take a definite decision on the word-
ing of the reservation, supposing that the principle were to be accepted,‘in
the light of a paper which the Secretariat was asked to prepare for the next
session indicating the effects of such a reservation clause; and it agreed pro-
visionally to introduce into the text of the draft Convention the reservaticn
based on the corresponding provision of the Vienna Sales Convention, which is
now to be found in Article 4, paragraph 2 and in. Article X of ths text adopted
by the committee at the close of its second session. Given however the hesita-
tions expressed regarding this formulation and its implicafions, the whole of
Article 4, as well as Artitle X, has been placed in square brackets. '

42, During the discussion on the reservation clause, an observer from a
professional organisation insisted on the necessity for factors to be certain
of the conditions governing the validity of the assignment between the parties

to the factoring contract. He wondered whether, apart firom the case ot some
countries such as, for example, the Federal Republic of Germany where factors must
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take special precautions, the assigmment should in any event be considered to

be ineffective on account of a prohibition agreed between the parties to the
contract of sale when the factor had in good faith paid the supplier. One gove
ermmental representai:ve who also supported the principle contained in Article 4,
drew attention to the fact that there seemed to be two aspects to the provision:
the tirst was that of whether the receivable had been effectively transferred

toe the factor, even in contravention of a prohibition or assignment agreed by
the supplier and the debtor, with the consequence that if the debtor paid the
supplier, the latter would in his turn hand ower the sum to .the factor; the.

- second on the other hand concerned the problem of the right of the debtor to
ignore notice of the assigmment and to pay the supplier while continuing to ex~
ercise rights of set-off arising after the giving of notice. In his opinion,
the Lirst aspect was that with which it was intended to deal and the solution
cohtémp]ated corresponded no deubt te the law of many countries, although the
position was totally different with regard to the effects of the assignment on
the "debtor and oun any. third party which posed mich more delicate problems, It
was suggested that this ambiguity could be removed by providing expressly that
it was intended o deal only with relations between the parties to the factor- -
ing contract. The representative of the United States of America stated for his
part that the rule contained in the Uniform  Commercial Code, namely that now to
be found in Article 4, limited the validity of an assignment effected contrary
to a prohibition therein to the assignment of the right to payment, it being
open to the debtor validly to contest the transfer of other rights. He further
observed that in his opinion an analogy could be drawn between the problem which
arose in the context of factoring and the solution provided in the Uniform Customs
and Practices for Documentary Credits under the ‘heading "Assignment of proceeds",
dccording to which "The fact that a credit is not stated to be transferable shall
not affect the beneficiary's right to assign.any proceeds to which he may be
entitled"; once therefore the debtor has made payment of the. receivable, thus
waiving his right not to pay it, the prohibition should be without effect,
although oﬁly in respect of the right to payment, with the consequence that

the. factor would be protected against any persons not party to the agree-

ment prohibiting the assignment.. In spite of the doubts expressed by one rep-
resentative as to the practical importance of this distinetion which did not
exist under his country's law, it seemed that a reference of the kind contained
in Article 55 ot the Uniform Customs and Practices for Decumentary Credits would
restrict the scope of the principle contained in Article 4-and would be likely
to make it more widely acceptable. The provision in question which appears as
paragraph 1 of Article 4 now reads as follows: "The assignment by the supplier
te the factor of a right to payment shall be effective notwithstanding any agree-
ment between the supplier and the debtor prohibiting such assignment".




Article 5

43, Article b performs a similar function to Article 3 in that it recog-
nizes the validity and effectiveness of a clause in a factoring contract provi-
ding for the transfer to the factor not only of the receivables but also of the
rights of the supplier arising from the sale of goods: what is intended here is
to ensure that the rights deriving from future sales, which are therefore not
yet in existence, may, contrary to the solution pertaining in some legal systems,
be transferred although it iz to be understood that the provisicns of Article 5
also concern the transfer of existing rights. . ' o

H4. The introductory .wording of Article 5 states that the provision deals
only with the relations between the parties to the factoriﬁg contract so as to
make it quite clear that, as with Article. 3, questions associated with the effec-
tiveness of the transfer against third parties are not dealt with. It should be
nocted that at the second session of the committee the possibility was considered
of extending the scope of this article in the light of the regret expressed by
one professional asscciation in its observations at the failure to address the
problem of priorities. " Reference was in particular made to the fact that the solu-
- tion contained in Article 5 of the preliminary draft Convention on international
leasing which provides that the lessor's real rights in the equipment shall be
valid against certain third parties (exhaustively listed, to the exclusion of pri-
vileged creditors) on conditien that publicity rquirementsllaid down by the law
of the State of the principal place of business of the lessor have been satisfied.
While certain delegates stated that they were favourable te the inclusion, subject
to the necessary adaptation, of a similar rule in Article.5 of the preliminary
draft Convention on internaticnal factoring, other representatives expressed
the most serious reservations at this rew orientation which would have import-
ant implications. in the field of bankruptcy law and would at least call for
further detailed consideration before they could take a stand om it. One dele-
gate emphasized that the situation contemplated was totally different from that
dealt with in the contract of leasing since the assignee of the receivable was
the holder of a right in personam against the debtor whereas the lessor's right
over the equipment was a right in rem and that it weuld be contrary to establi-
shed legal principle to give priority to the factor over other creditors of the
‘supplier. In the absence of any substantial support for the suggestion the com-
mittee decided to retain the text adopted at the outcome of its first session.

35, In addition to stating the principle of the validity of the transfer
of rights, Article 5 indicates the method of transfer: this may be effected
directly, that is to say without a new act of transfer, which correspends to
the form already indicated in the rules on assignment of receivables, although
the parties may agree that the transfer will take place.once a new act for the
purpcse has been concluded. Article 5 therefore provides an opticn on this
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point, as it might not be in the interest of the parties to stipulate an
automatic transfer of rights. In this comnection it should be recalled that

the freedom accorded to the parties to chooseithe method for transferring the
rights relates only to their internal relations, whatever may be the rules of
-the.applicable nationsl law. The position is however completely different if
the parties seek to invoke the transfep against third parties, a question not
governed by the draft Convention, in which case they must satisfy the conditions
as 1o form or. publicity of the applicable law. '

46. It should finally be menticned that the committee of experts con-
sidered at its first session the question of what was meant by the term "pights":
in the version adopted by the study group, Article 5 included the benefit of
provisions in a contract of sale reserving title to the goods to the supplier,

It goes without saying that this rule, which has been maintained in the present
draft, in no way seeks to confer validity upon any provision for the reservation
of title in the contract between the supplier and his customer, nor to fegulate
questions associated with the recognition or enforcement of such clauses. "4 fur-
ther indication had however been added to cover those situations where the sup-
plier's security assumes a different character, and especially in North America
that of a security interest. Thus, under the terms of Article 5, the benefit

of any provision in the contract of sale of goods conferring g security interest
~on the supplier may be transferred. The committee furthermore agreed that the
rights should also include those concerning the contract of sale itself, such

as the right to terminate the contract and to retake possession of the goods

and that the rights in question are not simply those created under the contract
of sale but all those deriving from the sale of goods, including therefore rights
conferred on the seller by the applicable law even though not stipulated in the

contract.

Article &

47. Article 6 as adopted by the committee at its first session was the
consequenc;_ggnzﬁgmémalgamation and amendment(22) of the former Articles 6 and
7 of the text approved by the study group. At its second session the committes
limited itself to a simple rearrangement of the wording of paragraphs 1 and 2
$0 as to ensure a greater coherency of the provisions.

48, Paragraph -1 affirms the debtor's duty to pay the factor which arises
from the debtor's beiﬁg given notice of the assignment in accordance with the

(22) For the amendments made at the First session and the reasons underlying
them, see the commentary on Article 6 in Study LVIII - Doec. 20, especially

paragraphs 42 and 46.
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conditions set out in sub-paragraphs (a} to {c). The drafting amendment intro-
duced by the committee lies in the transfer to the introductory language of

the paragraph of the provision previocusly contained in paragraph 2 subjecting
the debtor's duty to pay to the condition that he does not have knowledge of
any other person's superior right to payment. The question may however be raised
of whether this new wording does not bave the effect of placing a heavier bur-
den on the debtor than did the former text ("provided that he makes the pay-
ment ... without knowledge of any other persons's claim to payment of the re-
ceivable™), since although the debtor is not required to.undertake vesearch
into the possibility of the existence of creditors other than the factor, on
the other hand when the debtor knows that another person claims to have a right
in the receivable he may perhaps under the new formulation have to make en-
quiries into the merits of the claim and, if it does indeed exist, into whether
it constitutes a superior right tc payment. Consequently, and even when thé‘
notice given to the debtor satisfies the provisions of sub-paragraphs (a) te (o),
if another person does have a right to payment of the receivable supericr to
that of the factor and if the debtor has knowledge of the existence of that
right, he is under no duty to pay the factor and, if he does make payment,

then in accordance with paragraph 2 his liability will not be discharged and.

he may be required to make payment a second time. It should moreover be noted
that one representative drew attention to the case where the debtor accepts

the assignment and expressed the opinion that sueh acceptance could, under

the prospective Convention, produce the same effects as notice, namely the crea-
tiomn of & duty for the debtor to pay the factor. The committee considered ‘the
question of whether a provision to this effect should be added at the beglnn—'
ing of Article 6 and although some representatives favoured the inclusion of
such a reference, others were of the view that it was unnecessary in Article 6
as it was their understanding that, once the debtor had accepted the assigmnment,
notice was no longer necessary or could be deemed to have been given, the mat-
ter being a purely procedural one. On the other hand, acceptance mlght affect.
the debtor's rights vis-3-vis the factor and this guestion was therefore examined
in greater depth in .connection with Article 7 concerning the defences which. the

debtor may set up against the factor.

49. Paragraph 1, sub-paragraph (a) lays down the first condition which
the notice must satisfy, namely that it is to Dbe in writing. While it is true
that in a number of legal systems oral notice may be sufficient, it seemed pre-
ferable in the interests of the certainty of the transactions governed by the
future Convention to require written notice. It should however be pointed out
that oral notice, even though not sufficient under the terms of the draft Con-
vention to place an'obligation on the debtor to pay the factor, might never-
theless have the effect of imputing bad faith to the debtor if he paid the sup-
plier, with the consequence that he would be required to pay twice over. The
second condition relates to the question of who must give notice; this may ih
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the first place be the supplier since he is the original creditor and the con-
tracting partner of the debtor. The factor however has a legitimate interest’
in the debtor's receiving notice of the assignment as it is to him that pay-
ment must be made and in those legal systems where the creditor's rank is de-
termined by the order in which notice is given he will usually be more dili-
gent than the supplier. 1In consequence the committee decided that the

factor may give notice of the assignment, on condition however that he acts

. with the supplier's authority, this language being intended simply to indicate
that the debtor must have reasonable grounds  for believing in the existence

of the factor's authority, where appropriate by seeking information from the
supplier, questions regarding the form of the authority and the possibility -
for notice to be given by other persons acting in the name of the supplier bp,
of the factor being governed by the applicable law. -

0. Sub-paragraph (b) provides that, in addition to the conditions set
out in sub-paragraph (a), the notice must reasonably identify the receivables
which have been assigned and the factor to whom or for whose account the deb-
tor is required to mzke payment. This provision seeks to ensure that the deb-
tor is informed of the precise content of the assignment (it will be seen that
sub-paragraph (c) adds a further condition concerning the receivables of whose
assignment notice is given) and of the person to whom he is to make payment:
this may be the factor himself, in which case the committée agreed that the
assignee's status as a factor need not necessarily be apparent from the notice,
or a bank authorised to receive payment on behalf of the factor, B

51. . Finally, sub-paragraph (b) subjects the effectiveness of notice to
the requirement that it relate to receivables arising under a contract of
sdle of pgoods made at or before the time when notice is given. Conéequenély,
whereas a ¢lause of this kind in the factoring contract is sufficient to bring
about an effective transfer of future receivables frem the supplier to the fac- .
tor under Ariicle 3 of the pfeliminary draft Convention, notice of the aséign-
ment of & receivable arising under a future contract of sale will impose no duty
to pay upon the debtor,

52. Paragraph 2 of Article 6 describes the effect of payment by the dab-
tor to the factor when the conditions set out in paragraph 1 have been met,
namely that the debtor is pro tanto discharged of his liability. Following
the amendment of this provision, the only restriction on +his principle is
that the debtor must have made payment in good faith, é_requirement to be found
in the general law of obligations and which it was considered impoﬁ%ant to af-
firm in paragraph 2, although the committes was of the opinicw that this cot~
dition was implicit in paragraph 1 of Article 6 concerning the debtor's duty

to pay the factor.




Article 7

53. Article 7 completes paragraph 2 of Article 6 in the senze that it
sets out the rights of the debtor following the giving of notice in accordance
with paragraph 1 of Article 6. It is concerned on.the one hand with the extent
to which the debtor may set up against the factor defences relating to the re-
ceivable and, on the other, with defences not connected with it -arising from
his relations with the supplier. Paragraph 1 embodies the rule common to vip-
tually all legal systems that an assignment cannot place the debtor in a worse
position vis-&-vis the assignee than that in which he would have been as regards
the assignor. It provides therefore that the debtor may, if & claim is brought
~ against him by a factor for payment of a receivable arising under a contradt
of sale, set up all defences against the factor of which the debtor could have
availed himself under the contract if such claim had been made by the supplier.
It is only the prohibition of the assignment stipulated in the contract of
sale between the supplier and the debtor which may be not be set up againét'
the factor, subject however to Article 4 ultimately being retained by the com-
mittee of experts, and it is for this reason that the introductory weords of the
provision "subject to Article 4" at presemt remain in sqﬁare brackets,

54, Paragraph 2 of Article 7 deals with the related but distindt questlen
of the debtor's exercise against the factor of rights of set-off he may have
against the supplier. Such rights may be exercised against the factor subject
to certain conditioms, the first of which is that they are not merely contin-
gent. In other words they must exist and be available to the debtor at the
time he receives notice of the assignment, for otherwise it would be possible
for the supplier and the debtor subsequently to erode the position of the fac-
tor by the conclusion of new contracts giving rise to a set-off of which the
factor was unaware. In their written observations submitted to the second ses-
sion of the committee, two delegations however raised the question of whether
the formula "claims ... available to the debtor" should be understocd as lay-
ing down & condition that such claims must be due for payment for him to be
able to exercise his right of set-off, Whereas one of them suggested that
this was perhaps a question which should be left to naticnal law, one member
of the committee stated that in his opinion the intention of Article 7, para-
graph 2 was not to restrict the exercise of the debtor's right of set-off to
claims due for payment but only to existing claims. Finally, the set-off
pleaded by the debtor against the factor must have arisen in respect of claims
against the supplier in whose favour the receivable arose so as to avoid the
pessibility of a debtor asserting a right of set-off in respect of claims
against a different supplier regarding receivables assigned to the same factor.

55. The representative who had in the course of the discussion on Arti-
cle 6 drawn attention to the case where the debtor accepts the assipgnment, sug=~
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gested that this question was of particular importance in connection with its
effects on the rights of set-off which the debtor may exercise against the fac-
tor as under the law of some countries, including his .own, unconditional accept-
ance of the assignment by the debtor implieé tacit renunciation of any set-off
against the factor. The problem arose of whether, under the present drafting .
of Articles 6 and 7 of the draft Convention, failure tc mention the special case
of acceptance of the assignment by the debtor would lead a judge to apply na-
tional law, or whether the judge would understood the rule set out in Avticle 7, -
paragraph 2 as being one of general application and apply it irrespeétive'of-_
whether or not the debtor had accepted the assignment. If the latter were the
case, factors would find themselves in a worse position than they would be if
the regime provided for in certain legal systems were to apply. The same rep-
resentative insisted that given the uncertainty as to how judges would react,
it would be wiser to include a rule on the effects of acceptance in the pros-
pective Convention. One proposal put forward would have made provision for a
rule of substantive law according to which the debtor would be unable to invoke
rights of set-off against the factor once he had unconditionally accepted the
assignment. Those representatives whose law contained no such rule expressed
hesitations regarding such a solution while at the same time however stating
that they would be prepared to accept a provision referring to the applicable
"law, so as to maintain the more extensive rights which it might confer on the
factor, Since this proposal énjoyed wide support, the committee agreed to in-
clude a second sentence in Article 7, paragraph 2 worded as follows: "However;
the debtor may not exercise a right of set-off where, under the applicable law,

he has waived that right by accepting the assignment".

Article 8

56. The text of the preliminary draft articles worked out by. the study
group contained a provision (former Article 9) to the éffect that without pre-
judice to the debtor's rights under Article 8 (now renumbered Article 7) nhon-
performance or defective or late performance of the contract of sale by the
supplier should not entitle the debtor to recover money paid by him to the fac-
tor. This provision dealt therefore with the situation where the debtor is
seeking to recover from the factor a sum of money paid to him and the supplier
has not performed his obligation as provided for in the contract of sale: under
the rule previcusly laid down the debtor had accordingly to content himself
with a recourse action against the supplier unless he later found himzelf in a
position to exercise his rights of set-off against the factor in accordance

with what is now Article 7, paragraph 2.

57. At the first session of the committee of govermmental experts the
representatives of a number of States expressed strong reservations concerning
this rule which, in their opinion, would place the debtor at a disadvantage




by depriving him of any recourse, for example in the case where the supplisr
became bankrupt before performing his obligations and where the factor ic whom
payment had been made knew of the defect in performance. It was moreover ob-
served that it seemed somewhat unjust and indeed illogical not to permit the
debtor to recover money paid to the factor before rece1v1ng o examining the
goods, when he would have been entitled to invoke the prov1slons of Article 7,
_ paragraph 1 in cases where. payment should have been made after performance by
the supplier. In the light of these objections the committee had agreed to
delete the whole of the former Article § of the draft Convention and to leave
the question to be determined by the applicable national law.

58. At the second session of the committee however a preposal was made
to reintroduce the article. The representatives of the professional factoring
associations in particular emphasized that while the debtor ought not to find -
himself in a worse position as' a result of the a551gnment neither cught it to
be improved: in consequence there was no breason; in the event for iﬁ$tahee of
the supplier's bankruptcy, for the debtor to recover a ‘sum from ‘the factor when
he would have been unable to do so had nmo factoring contract been concluded.
Moreover, the factor ‘s in no way enriched by the payment made by %he debtor
since even if he has not provided the service of finanecing to the suppller by
maklng an advance payment, he pays the latter the equivalent of the purchase
price of the receivable once he has been paid by the débtor; Moreoven, when‘
the factor does no more than maintain the accounts and colldet the teceivables
he makes no enquiries into the solvency of the supplier and receives no rem-
neration for coverlng the risk in this connection. Flnally; gome repr9aenta~
tives stressed that the factor was intervening at & sub51dlary level; hiz role
being essentlally a financial one and that there was no reason why he should
guarantee the performance of the supplier's obllgatlons to the debtor: i1t should
however be noted that one member of the committee suggésted that tha pasitluu
‘might be somewhat different if the factor had dcduired ownershlp of 'the goods
as a result of the transfer of the benefit of a reservation Uf titls clause.
In any event, the principle contained in the former Article § was jﬁstifled
and should be reintroduced into the text of the preliminary draft.

59. The representatives opposed to the rule reiteérated the arguments
against it which they had already developed. In addition, one member of the
committee stated that under the normal rules of law the factor is plit in the
shoes of the assignor, thus taking over his oblipations, and he. drew attention
to the current evolution of the law which tends to 1link the gredit to the ob-
ligation in respect of which it had been sought: in consequence the debtor
ought in his opinien to be able to recover the sum paid to the facter in cases
where the supplier fails to perform his obligaticns in conformity with the terms
of the contract of sale. For their part the representatives of Austria and of
the Federal Republic of Germany indicated the effects which the ruld contained
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in Articie 9 of the text adepted by the study group would have in their legal
systems: in the absence of any factoring contract the debtop would, if he had
made payment to a supplier who had not properly performed his obligations, be
entitled to two actions against him, one for damages and the other for rgcovery
of the price. The fact that the debtor had paid the factor.éubsequent to the
assignment would deprive him of the possibility of bringing an action for re-
covery against the supplier because it was not the latter to whom he had made

payment. The debtor's position would therefore be worsened by the assigmment,

0. HWith a view to reaching a generally acceptable solution preserving
the interests and rights of factors and debtors alike, the committee agreed to
reintroduce the former rule in its original form, subject however to two excep-
tions. The first meets the objection raised by the representatives of Austria
and the Federal Republic of Germany by restricting the application of the prin~
ciple to cases where the debtor is entitled to anaction against the supplier
for recovery of the price. The second concerns those situations where there
has been an unjust enrichment of the factor, since the latter has not paid the
supplier the purchase price of the receivable {which he ought to have done had
he undertaken to provide finance) when he is not obliged under the factoring
contract to make such payment following payment to him by the debtor of thé price
of that receivable. This case is now dealt with ir paragraph 2, thereby cofiplet-
ing paragraph 1 which itself contains-the principle and the Fipst exception,
Given however the continuing hesitations entertained by a number of representa-
tives concerning the provisions of Article 8, even in their amended -form, the
article at present appears in square brackets.(23) A

Article §

61. The question dealt with in Articie § (Article § of the text provi-
sionally adopted by the committee at its first séssion) reléteé‘fo_tﬁe effécts,
in regard to third party liability for damage caused by the goods, of the trans—'
fer of ownership in them to the factor when the factoring contract has so pro-
vided (such a clause in the factoring contract being effective in dccordance
with Article 5), As to the usefulness of regulating this quedtion in the pro-
spective Convention, the representatives of the factoring associations had in-
dicated that to their knowledge goods affected by factoring transactiohs have
never caused damage but that the problem could arise with the diversification
of the products concerned. The period during which the factgr may -be owner
of the goods as a result of the transfer to him of the bénefits of a reserva-

(23) The discussions- of the committee at its second sesgion leave some doubt
ds to the exact meaning of the words "or incurred 4 liability to pay".
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tion of title clause is, admittedly, in general shorter than that in the cass
of leasing, but this consideration did not deprive the vule of its importancs.
Finally, they had pointed out that in the absence of the protection afforded +o
factors by the principle contained in this provision, the latter would he ob-
liged to take out insurance, the increased costs &f which would in turn fall

on suppliers.

62. A majority at the first session of the committee of govermmental e~
perts was of the opinion that the factor's rdle was a strictly econcmic one:
while he might become owner of the goods by reason of the benefit of the resap-
vation of title clause being transferred to him at the same time as the receiv-
able, he would not on the other hand have the animus possedendi as ownership
served only as security for the receivable. The corollary of this reasoning
is the principle contained in paragraph 1 which provides that: "The factor
shall not, by reason only of his acquisition of rights in the goods in the cipr-
cums tances contemplated by Article 5, incur liability to a third party for loss,
injury or damage caused by the goeds”. If, on the other hand, the factor were
not to be simply the economic owner of the goods but alse to exercise the attri-
butes of ownership by selling or otherwise disposing of the goods to any person
and not only to a person having no connectiorn with the factoring transaction,
then the principle that he be relieved of liability should be displaced and

this exception stated in paragraph 2.

63. The other approach suggested had been to make +the factor responsible
for all the consequences of ownership resulting from his acquisition of the
goods and the representatives endorsing this view were veluctant to introduce
into the field of Factoring transactions a liability regime which would derogate
from the principles of various national laws and international instrumemts which
impose a presumption of liability on the owner. It was to meet this concern
that the committee agreed to add a paragraph 3 which affirms the preéminence of
the provisions-of-any international agreement already concluded or to be conzlu-
ded imposing a liability regime based on ownership of the goods. At the second
session of the committee one represemtative restated his oppositien to the ar-
ticle as a whole on the ground that when it is national law which imposes lia-
bility on the owner the effect of the defence for which provision is made in
paragraph 1 would be to create a legal gap as to the perscn liable to third
party victims; given the rare number of cases where all the necessary conditions
would be met he expressed the opinion that factors should assume the pisks com-
nected with the ownership of goods. In the light however of the absence of sup-
port for this proposal the committee retained undltered the text of the corres-

ponding article adopted at its first session.
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Article 10

64. The text of Article 9 (now renumbered Article 10) which had besn
provisionally retained by the committee of governmental experts at the end of
its first session, reflected the wording of the corresponding provision of the
version adopted by the study group. The committee had in effect endorsed the
principle contaired in that provision according to which, in the event of the
original assignment by the supplier to the factor being followed by one or more
assignments between export and import factors (the normal situation in inter~
national factoring transactions), the subsequent assignments would be governed
by the rules applicable to the first assignment, the position of the factor/
assignor and the factor/assignee being assimilated, mutatis mutandis, to that
of the supplier and the factor in the factoring contract. The committee had
however observed that the provisicn, as formulated, raised difficulties of ap-
plication in respect of certain articles: in effect, although the assignment
was in such cases made between two factors, the underlying relationship created
by the contract of sale between the supplier and his customer was relevant to
a certain number of provisions of the draft Convention. In consequence it re-
quested the Secretariat to overcome this cbstacle, which seemed to be essentially
of a drafting nature, and to prepare a revised version of the provision for con-
sideration at its second session. In c %Egrmity with the wish of the committee,
the Secretariat submitted two proposals drafted by it in the light of the
intentions of the authors of the original provision when this was clear, and
of the commentaries by CGovernments and the interested organisations in response
to a brief questionnaire which had sought to clarify the intended gcope of the

rule governing subsequent assignments.

65. At the committee's second session, a number of representativeé ax-
pressed their views as to the approaches followed in the two alterinative re-
drafts of the article put forward by the Secretariat. Alternative I, which
proposed a simple transposition of the principles contained in the articles
of the draft Convention to subsequent assignments, together with the necessary
adaptations as regards the person giving notice of thefassignmentlto the deb-
tor , seemed preferable to Alternative II, the mechanism Qf which waSSClearer
to some but which was based on a fiction. However, the arguments raised on
this occasion permitted a clarification of the purpose of the provision . In
the firkt place, the committee considered that it would be useful to include
in the draft Conventicn a rule relating to subsequent assigmments since silence
on this matter might suggest that such assignments were not governed by the

Convention. One representative stated that it would perhaps be sufficient to

(24) For the text of the proposals and the accompanying commentary see
Study LVIII - Doc, 23, pp. 5 to 8, ' '
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provide that whenever there is an assignment of a receivable which has already
been assigned under the terms of the Convention, the subsequent assignes will
take over all the rights and duties of the assignor. The committee agreed that
what was intended was in faet to place the subsequent factor in the same posi~
tion as the factor who had concluded the factoring contract, in particuldr with
regard to the debtor, without however laying down a rule concerning the validity
of the contract for the subsequent assignment - which would be determined by

the applicable naticnal law - and without dealing with the relations between
factors which are generally governed by codes of practice. The committed de-
cided therefore to opt in favour, subject to drafting amendments, of the propossd

Alternative I which in -its opinion met 'its concerns.

66. Article 10 as approved by the committee at its second session contains
provisions concerning scope of application as well as substantive rules of law,
The first question is that of the criteria which should determine whether =z
subsequent assignment would be governed by the prospective Convention and the
committee finally decided that the only relevant consideration should be that
of whether the Conventicn was already applicable to the first assignment; ir-
respective of the character of the contract for the subsequent assigmment or
the status of the parties to that contract. The committee wondered however whe-
ther it was desirable to adopt a connecting fdctor based on the place of busi-
ness of the subsequent factor or on the application to the contract for the
subsequent assignment of the law of a Contracting State in confermity with the
conflicts rules of the forum. Some representatives were of the opinion that
even though the position of the debtor vis-d-vis the subseduent factor would
scarcely be different from that in relation to the original factor, it would
on the other hand perhaps be justifiable to limit the benefit of thé provisions
of, for example, Article 9 or, if it were to be retained, Article By only to
those factors with places of business im Contracting States. Gther members
of the committee stated that in their opinion such & requirement was unneces-
sary, principally for the reason that in the context of international factor-
ing transactions the subsequent factor is, as a general rule, the import fac-
tor who has his place of business in the same State as that of the debtop: if,
then, the Convention were to &pply to the first assigmment in accordance with
Article 2, paragraph 1(a), that State would be a Pérty to thE‘Conveﬁtiona In
consequence, the necessary and sufficient condition stipulated in the introduc- ]
tory wording of Article 10 for the rules contained in the Convention to apply
to any subsequent assignment of a receivable is that the receivable "is assigned
by a supplier tc a factor pursuant to a factoring contract (these terms being
defined in Article 1) governed by this Convention® (in cenformity with Article
2 and provided that its application has not been excluded by the parties-.under

Article 11),

67. Paragraph 1(a) of Article 10 provides thdt in the cdses referred to
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in the introductory wording, the rules set out in Articles 3 to 3 of the Conven-
tion shall apply to any subsequent assignment of the receivable by the factor

or by a subsequent assignee. The term "subsequent assignment" is to be under- .
stood as referring to the transfer of a receivable by the person to whem it has
been assigned and not of course to a second fraudulent assignment.by the same
assignor, Moreover, if a chain of transactions takes place following the first
assignment all such assignments will be governed by the Conventicn provided.

that that assignment was itself governed by the rules of the Convention. A4s to
the language'employed in the French text of the provision, it should be observed
that the words "cessionnaire successif" denote any person to whom the receivable
is assigned by virtue of a subsequent assignment; whereas the term "cession-
naire" continues to be defined indirectly in Article 1 by reference to the fac-
toring contract. The committee was of the opinion that the flexible formulation
of the rule contained in sub-paragraph (a) would permit those called upon to
interpret it to transpose the principles governing assignments pursuant to a fac-
toring contract to any later assignment of the receivable, In the event there-
fore of a subsequent assignment, the assignor may validly effect a global assign-
ment of future receivables (subject to the conditions established by Article 3)
and in his turn transfer any rfights deriving from the sale of goods (Article 5},
together with the correlative benefit of any exoneration from liebility for damage
caused by the goods (Article 9 and the attendant exceptions). While the debtor's
duty to.pay the new holder of the receivable is subject to the rules laid down

in Article 6, it seemed useful to state in sub-paragraph (b) of Article 10 that
the latter may himself give notice of the assignment so as to avoid the rigk

of non-recognition of the successive factor's exercise of this important right

. which secures his position against the debtor. On the other hand it was thought
to be reasopable that in these circumstances the giving of notice should be de-~
pendent on the authority conferred by the supplier himself. A= +to tﬁe'defénces
which may be set up by the debtor against a subsequent assignee, the principlies
set out in Article 7 will apply. The committee considered that only rights Sf
set-off arising from relations with the supplier-and acquired at the time of
notice of the first assignment could be exercised against the subsequent assignee,
the question of the exercise of such rights which might exist against the First
or any intermediate factor being left to be regulated by the applicable national
law. Finally, although Article 8, paragraph 1 ought to apply to the subsequent
assignee without any difficulty, paragraph 2 should probably be read in the

light of the reasons which led to its introduction, namely the -exception for

the case where the holder of the receivable has been unjustly enriched either
because he :has not paid the assignor or because he has not undertaken to make

such payment,

68. At the second sessicn of the committee one delegation stated that
the law of its country did not permit a receivable which had already been assig-
ned to be assigned a second time and that factoring contracts contained a clause
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whereby the factor undertook not to reassign the receivabie: in the context of
international transactions therefore the supplier directly assigned the receiv-
ables to an import factor in the same State as that in which the debtor had his
place of business. A member of that delegation requested the introduction of

a rule excluding the application of the provisions of Article 10 in sdch cases,
having regard in particular to the fact that undep Article 11 the application of
the Convention may not be partially excluded by the parties. Some partiecipants
expressed doubts as to the need for the inclusion of such a provisiom, recalling
above all that Article 10 did not govern the validity of the contract for +he
subsequent assignment, which fell to be determined by national iaw,.and that

in any case the debtor would not; by virtue of Article 6, paragraph 1l(a},

be under a duty to pay the second factor because the latter had no autﬁority
from the supplier to give notice of the assignment, Finally, one member of +the
committee drew attention to the inconsistency between the rule contained in Ap-
ticle 4, should the principle underlying it be confirmed, and that propésed in
this connection since effect was not given, with respect to the factor, to a
prohibition on assignment agreed between the parties to the contract of sals,
whereas the converse solution would be adopted inm relation to a prohibition on
assignment contained in the factoring contract., The committee nevertheless agresad
to introduce a new paragraph 2 to Article 10 which provides that "The preceding
paragraph shall not apply to an assipgnment which is prohibited by the terms of
the factoring contract" while placing it in square brackets so as to indicate-
that it will be reconsidered at its next session.

Article 11

69. The principle underlying the provisioms of Article 11 'was introduced
by the committee of governmental experts at its first session in Artiele 10 which
stated that except as otherwise provided in the Convention, the parties might,
in their relations with each other, exclude the application of the thventioﬁ»
or derogate from or vary the effect of any of its provisions. Any decision as
to the mandatory character of certain provizions of the prospective Corvention
Was deferred,'in particular because of the uncertainty as to whethér the pule
.contained in Article t would be retained, At the committes's second zession
. one representative drew attention to the fact that with the exception of Arti-
cles 3 and 5, whose provisions were essentially of a. non-mandatory charzcter in
that they left an option open to the parties to the factoring contract and did
not impose.obligations upon them, all the other articles concerned the effects
of the assignment on the debtor, and that the possibility for the parties to ex-
clude the application of the Convention only in their relations witn each other
scarcely reflected the realities of the transaction. The comm{ttee agéeéd tﬁerefore
that the cdecision to be taken regarding the character of -the provisiobé‘éf;égg

PR 5 ' ) %‘“" 1 g, T ™,
Convention should of necessity be the same for all parties involved 1nfthe'transf

action.
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70. While some members of the committee were of the opinion that the
whole of the Convention could be of mandatory application, pfincipally for the
reason that it would be unlikely that the factor would wish to exclude rules
which were designed to facilitate international factoring and that this aim
would be frustrated if the parties to the contract of sale were to be fres to
choose another law to govern the ‘assigmment, others declared themselves +o be
firmly attached to the principle of party autenomy, all the more so as the work
in progress fell within the domain of international trade law: reference was in
particular made to the risk that the choice of a mandatory system could be det-
rimental to the prospective Convention whereas many States would on the other
hand be prepared to accept an instrument from. whose provisions the parties could
derogate. There was therefore a general feeling within the committee that the
parties to the factoring contract might have a legitimate interest to chcose
@ law other than the Convention to govern their contractual relations and that
this freedom should be accorded to them, the debtor not being a party to the agree-
ment on this matter between the supplier assigning the receivable and the  factor.
This is the rule contained in paragraph 1 of Article 11 which provides that
"the factoring contract may exclude the application of this Convention™,

71." Consideration was however alsc given to the situation whepe it is
the supplier and the debtor who provide in the contract of sale that the pros-
pective Convention shall not apply in the event of the assigmment of receivables,
some representatives being of the opinion that it was not desirable to allow the
parties to a contract which was not governed by the Convention to determine the
law applicable to the contract for the assignment of the receivables. Attenticn
was moreover drawn to the fact that the possibility for the parties to the con-
tract of sale to exclude the application of the Convention on international fac-
toring would considerably reduce the interest of the rule contained in Article
4, always assuming that the provision were to be retained. It seemed however
to the committee that the essential difficulty was a practical one since, as
the representatives of the professional organisations recalled, the volume of
factoring transactions is such.that it would he impossible for a fadfor
to scrutinize every contract of sale so as tc ascertain whether the parties
thereto had excluded the application of the Convention to receivables assigned
to him. With a view to solving this problem, a proposal was made that the par-
ties to the contract of sale should give separate notice to the factop of their
agreement to exclude ‘the application of the Convention and sc as to protect the
Factor who, it was stressed, must act on the assumption that the Conventien
governed the assignment, the committee considered that only receivables arising
after the factor receives notice of the exclusion should be governed by another
law. In consequence, paragraph 2 of Article 11 is worded as follows: "The con-
tract of sale of goods may exclude the application of this Convention only in
respect of receivables arising after the factor has received notice in writing
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of such exclusion".(Qé)

72. Finally, the committee considered the question of whether it would
be desirable to provide for a limitation on the principle of party autonomy re-
cognized in paragraphs 1 and 2 of Article 11 by affirming the mandatory chavac-
ter of some of the provisions of the Convention or whether, on the other hand,
the parties should be permitted partially to exclude the rules of the Convention
or to derogate from scme of them. One representative observed that special agree-
ments are sometimes concluded between the debtor and the factor concerning the
rights dealt with in Article 7, and he suggested that it should be possible for
the parties to derogate from the provisions of that article. The general view
was however that the rules of the future instrument should be seen as a whole
which could not be split up or modified without disturbing the balance which
it was sought to achieve between the rights and obligations of the parties in-
volved in factorlng transactions., The committee agreed therefore clearly to
state this intention in a provision to be found in paragraph 3 of Artiele 11 sec-
cording to which, where the application of the Convention is excluded in accord-
ance with the preceding paragraphs of the article, such exclusion may be made

only as regards the Convention as a whole,

Article 12

73. Article 12 concerns the rules of interpretation to be applied to the
prospective Convention. This article is based on the corresponding provision
of the Vienna Sales Convention, namely Article'7, which has been incorporated
in several international trade law conventions. Paragraph 1 lays stress on the
proﬁotion of uniformity in the application of the Convention, having regard to
its international character, so as to avoid the attempt at harmonisation at legi-
slative level being defeated by different or piecemeal appréaches at the stage
of implementation by judges or arbitrators: the paragraph also refers to the ob-
servance of good faith in international trade., Furthermore, another criterism

(25} While it is easy tc understand the reason which led the committee to make
this restriction on the receivables covered by the exclusion, one may on
the other hand raise the question of whether the provision as worded meets
the committee's intention: in fact ia most bilateral contracts obligations
arise at the time of the formation of the contract, so that even if the
parties to the contract of sale were to give notice of the exclusion of
the application of the Convention to the receivable at the exact time of
the conclusion of their contract, the assignment of the receivables would
remain subject to the rules of the Convention. :
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was, at the suggestion of one representative, added to those designed to aid

in the interpretation of the Convention, namely its object and purpose as set
forth in the Preamble, and this with a view to ensuring that the Convention will
be applied in accordance with the intention of its authors and with the declared
objectives of States when they become parties to it. Given however the absence
of precedents for the addition of this formula, whose introduction has @lso been
Proposed in the corresponding provision of the preliminary draft Convention opn
international leasing, the committee preferred for the time being to retain it

in square brackets. Finally, paragraph 2 supplements the first part of paragraph
1 in that it is directed not to the interpretation of the provisions of the Con-




ANNEX

Preliminary draft Convention on international factoring

PREAMBLE

T — 7 0

THE STATES PARTIES TO.THIS CONVENTIQN,

CONSCIOUS of the importance of providing a legal framework that will
facilitate international factoring, while maintaining a fair balance of in-
terests between the different parties involved in factoring transactions,

AWARE of the need to make international factoring more available to de-

veloping countries,

RECOGNIZING therefore that the adoption of wniform rules which govern
certain aspects of international factoring and take into account the diffe-
rent social, economic and legal systems would contribute to the removal of
legal barriers in international trade and promote the deveiopment of intep-

national trade,

HAVE DECIDED to conclude a Convention for this purpose and have thersto
agreed as follows:

Article %

1. For the purpose of this Convention, "factoring contract" means a
contract concluded between one .party (the supplier) and another party (the

factor) pursuant to which:

(a) the supplier may or will assign to the factor, by way of sale or
security, receivables arising from contracts of sale of goods made
between the supplier and his customers (debtors) in the course of

their business;

(b) the factor is to provide at least two of the following services,
namely finance, maintenance of accounts, collection of receivables
and protection against the risk of non-payment by debtors; and

(c) notice of the assignment of the receivables is to be given to debtors.

2. In this Convention references to "sale of goods' shall, Where ap-

propriate, include the supply of services.




Article'g

1. This Convention applies whenever the receivables assigned pursuant
to a factoring contract arise from a contract of sale of goods between & sSup-
plier and a debtor whose places of business &re in different States:

(a) when the supplier, the debtor and the factor have their places of
business in Contracting States; or

(b) when both the contract of sale of goods and the factoring contract
are governed by the law of a Contracting State.

2. For the purpose of this Convention, if a party to the contract of
sale of goods or the Ffactoring contract hag more than one place of business,
the place of business is that which has the closest relationship to the con-
tract and its performance, having regard to the circumstances known to or con-
templated by the parties at any time before or at the conclusion of that con-

tract.
Article 3

As between the parties to the factoring contract:

(a) a contractual provision for the assignment of existing or Future
receivables shall be valid, even though the contract does not spe~
¢cify them individually, if at the time of conclusion of the contract
or when they come into existence they can be identified to the con-
tract;

(b) a provision in the factoring contract by which Ffuture receivables
are assigned operates to transfer the receivables to the factor when
they come into existence without the need for any new act of trans-
fer, ' '

/Krticle b

1., The assignment by the supplier to the factor of a right to payment
shall be effactive notwithstanding any agreement between the supplier and the
debtor prohibiting such assignment.

2. The provisions of the preceding paragraph shall not apply when the
debtor has his place of business in a Contracting State which has made a de-
claration under Article X of this Convention. /




Article 5

A factoring contract may validly provide as between the parties
thereto for the transfer, with or without a new act of transfer, of all or
any of the supplier's rights deriving from the sale of goods, including the
benefit of any provision in the contract of sale of goods reserving to the
supplier title to the goods or creating any security interest.

Article_g

l. The debtor is under a duty to pay the factor provided that the deb-
tor does not have knowledge of any other person's superior right to payment
and if notice of the assignment:

(a) is given to the debtor in writing by the supplier or by the factor
with the supplier's authority;

(b} reascnably identifies the receivables which have been assigned and
the factor to whom or for whose account the debtor is required to
make payment; and

(c) relates to receivables arising under & contract of sale of goods
made at or before the time the notice is given.

2. Payment to the factor by the debtor in good faith in accordance with
paragraph 1 of this article shall be effective to dischapge his Hability

pro tamto,

Article 7

1. [Eﬁbject to Article 4,/ in a claim by the factor against the debtor
for payment of a receivable arising under a contract of sale of poods the
debtor may set up against the factor all defences of which the debtor could
have availed himself under that contradt if such claim had been made by the

supplier.

2. The debtor may also exercise against the factor any right of set-
off in respect of claims existing against the supplier in whose favour the
receivable arcse, and available to the debtor at the time the debtor recei-
ved notice of the assignment. However the debtor may not exercise a right of
set~off where, under the applicable law, hs has waived cieft right by accepting

the assignment.




/Efticle 8

l.  Without prejudice to the debtor's rights under Article 7 4 non-per-
formance or defective or late performance of the contract of sale of goods by
the supplier shall not entitle the debtor to recover money paid by ‘the debtor
to the factor if the debtor has a claim against the supplier for recovery of

the price.

2. Notwithstanding the provisicns of paragraph 1, the debtor shall be
entitled to recover money paid to the factor  +to the extent that the factor
has not paid or incurred a liability to pay the purchase price of the receiv-
able to the supplier. 7

Article ¢

1. The factor shall not, by reason only of his acquisition of rights
in the goods in the circumstances contemplated by Article 5, incur liability
to a third party for loss, injury or damage caused by the goods,

2. Wothing in this article shall affect the liabilily of the factop’
where he sells or otherwise disposes of the goods,

3. Nothing in this article shall affect the liability of the factor
under any other international agreement which has already béen or may be en-

tered into.

Article 10

1. Where a receivable is assigned by a supplier to a factor putrsuant
to a factoring contract governed by this Convention:

(d) the rules set out in Articles 3 to 9 of this Convention shall; sub-
ject to paragraph (b) of this article, apply to any subsequent as-
signment of the receivable by the factor or by a subsequent assig-
nee;

(b) the written notice required by Article &, paragraph 1 of the Con-

vention for any subsequent assignment of the receivable may be
given to the debtor by the factor ov by a subsequent assignee.

AZ. The preceding paraggraph shall not apply_to an assignmeﬁt which is
prohibited by the terms of the factoring contract,/




Article 11

2

1. The factoring contract mayIEMClude,ﬁhe application of this Conven-

2. The contract of sale of goods may exclude the application of this
Convention only in respect of receivables arlslng after the factor has received
. notice in writing of such exclusion. : :

3. Where the application of this Convention is excluded in accordance
with the preceding paragraphs of this article, such éxclusion may be made cnly
as regards the Convention as a whole.

Article 12

. 1., In the interpretation of this Convention, regard is to be had to
/1ts object and purpose as set forth in the Preamble, to/ its international
character and to the need to promote uniformity in its appllcatlcn and the
observance of good faith in international trade.

2. Questions concerning matters governed by this Convention which are
‘not expressly settled in it are to be settled in conformity with the general
principles on which it is based and in conformity with the law applicable by
virtue of the rules of prlvate international law.

/Efticle X

A Contracting State may at any time make a declaratlon in dccordance
Wlth Article 4, paragraph 2 of this Convention that the provisions ofiArticle
4, paragraph 1 shall not apply when the debtor has his place of bu51ness in

that State. ./




