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I. INTROBUCTION

1+ In accordance with & request made by the committee of governmental
experts for the preparation of a draft Convention on certain aspects of inter-
national factoring at its first session held in Rome frrom 22 to 25 April 1985
(Study LVIII - Doe. 19, paragraph 4), the Unidroit Secretariat prepared a set
of draft final clauses to accompany the draft articles of the Convention as re-
vised by the committee at the afofe—mentionedﬁéession which were contained in
Study LVIII -~ Doc. 21, These provisions were to a large extent based on the

‘corresponding provisions of the 1983 Convention on Agency in the International

Sale of Goods (hereafter peferred to as the "Genmeva Agency Convention'), the
most recent international convention to be adopted at a diplomatic Conference
under the auspices of Unidroit. 1t should however be added that the close re-
lationship between that convention and the 1880 United Nations Convention on
Contracts for the International Sale of Goods (hereafter referred to as the
"Vienna Sales Convention') resulted in certain solutions being adopted at Geneva
with a view to ensuring exact correspondence between the two conventions (see
Article B, below), which might not necessarily be appropriate for other conven-

tions concluded:on. the basis of Unidroit drafts.

2. Since it is traditionélly the case that the final provisions of Unidroit
conventions are not the subject of lengthy discussion by the committees of gov-
ernmental experts responsible for the preparation of those conventions, the
Secretariat limited itself in Doc., 21 to summary comments on the draft Articles
4 to K, on which it has however provad necessary to expand, in regpect in papr-
ticular of Article C , in the light of certain observatiohs made during the second
session of the committee held in Rome from 21 to 23 April 1986 (Study LVIII =
Doc. 24, paragraph u), The texts and commentary are contained in Part IT of this

document.

3. In compliance with a request made by the committee at that second ses-
sion (Study LVIII - Doc. 25, paragraph 41}, the Secretariat has included in Part
II1 of this document an analysis of the combined effect of Article 4 and Article
X in relation to the problem of the effect to be granted to & clause in the sales
contract purporting to prohibit the assignment of a receivable arising thereunder.




II. SECRETARIAT PROPOSALS FOR THE FINAL PROVISIONS OF THE PRELIMINARY
'DRAFT CONVENTION ON INTERNATIONAL FACTORING o T -

Article &

1, This Convention is open for signature at the concluding

meeting of the Diplomatic Conference
and will remain cpen for signature by all

States at cuntil . .

2. This Convention‘i¥ subject to ratification, acceptance or
approval by Steates which have signed it,

3. This Conventionmis'opén“for aéceésion by 2ll States which
are not Signatory States as from the date it is open for signa-
ture. h

%. Ratification, acceptance, approval or accession is effected
by the deposit of a formal instrument to that effect with the
depositary.

Commentary .

' The provisions of this article are based on-those of Article 22 of

the Genava Agency Convention which' were themselves based on precedents to be

" found in United Nations conventions, such“-as-the Vienna Sales Convention.

Articie B

1. 'This Convention enters into force on the First day of the

‘month following the expiration of six months after the date of

‘deposit of the fifth instroment dffratificatiqn,.acceptance,
 approval: or accession. : D :

2. For each State that ratifies, acéepts, apprdéeé, or accedes
to this,anvention_aﬁter the deposit of the fifth instrument of
patificafion, accéptanCE,'approvalHOr accession, this Convention
gntépsfinto force in rﬁsﬁect‘éf that State on the first day of
‘fhe‘mbnth'foiiowing the expiration of six months after the date
of the deposit of its instrument of ratification, acceptance,

approval or accession.

‘; Commentagz_

Following Article $9 of the Vienna Sales Conyeﬁtion; Article 33 of the
Geneva Agency Convention requires the deposit of ten,ins;ruments of ratifica-
tion, acceptance, approval:or-accession for its.entry into_fcrée and further-
more -stipulates.that such entry into force shall take effect twelve months
after the date of deposit of the tenth- guch instrument. =




- Article B as. drafted by the Secretariat involves a . return to previous
Unidroit practice as exemplified by the 1973'Convention-providing:a Uni form
Law on the Form of an Intemational Will, Article XI of whicﬁ:p%dvides for
the entry into force of that Convention six months after the date of deposit
of the fifth instrument of ratification or accession,

Artiéle C

This Convention does not prevail over any international agree-
ment which has already been or may be entered into and which
centains provisions concerning the matters govermed by this
Convention, provided that the supplier, the factor and the
debtor have their places of business in States parties to such
agreement, '

Commentéfg‘f

Based on Article 90 of the Vienna Sales Convention and Article 23
of the Geneva Agency Convention, this provision displaces, in certain cases,
the application of the prospective Convention in faveur of existing or future
international agreements containing provisions concerning matters governed
by it, for example agreements concluded by States on a regional basis. It
would also cover any future Convention intended to supersede that:now. under
preparation unless it were to be decided to include in the present final clauses

provisions establishing a revision procedure.

ST ~ One effect of Artigle C is to & certain extent to weaken the wni~
‘versal character of the future Convention and it could gheate an element of
uncertainty for the parties. For this reason, Article C'would only apply when
all’ three parties have their places of business in States parties to ancther
agreement concerning matters geverned by the Convention itself.

Criticism was levelled at this provision during the second ses-
sion of the commiftee of governmental experts by one observer who conside-
red that it could have thé effect of interfering with the autonomous scopea
of appiicatioh of other internatisnal instruments; for example civil lia-
bility conventions. He therefore suggested that either the whole of the
proviso "provided that .., such agreement" be deleted, or alternatively that -
the place of business of the factor alone should be relevant, If the main
-concern underlying -those proposals is the saving of international eivil lia-
‘bility conventions,. then it should be borne in mind that Article 9, para-
-graph- 3 already achieveé_that,aim in'respect of the factor's liability in
relation to third parties,ﬁo;ﬂiogs; injdry or damage caused by goods in
respect of which he haé,ggquifed rights in the circumstances contemplated
by Article 5. If on the other hand, the objection relates to other possible




international conventions deallng with the a531gnab111ty of receivables
and the effect ‘of such’ assxgnments, then to the extent that factoring
-transactions are concerned with a tripartite relationship, the proviso
proposed by the Secretariat would seem to be justlfiable in" the interest

of the security of the parties.

7 ‘With a’ v1ew to faczlltatlng discussion which may take place on
Article C at a later stage the Secretariat would recall that the corres-
pbndinv prov1sxon of the Geneva Agency Convention’ provides that "This Con-
vention does not prevail over any international-agreement which has already
been or may be entered into and which contains- provisions of substantive law
concerning the matters governed by this Convention ...". The words "of sub-
stantive law" were added to avcid what some delegations saw as a possible
conflict between the Geneva Agency Conventlcn, which notmally applies when-
ever the agent has’ his place of buSlneSS in a Contractlng State, and. the
1Hague Conventlon on the law appllcable to agency of 14 March 1978, Article 11
{b). of which prov1des that it is the internal law of the State in which the
agent has acted Whlch shall apply if the third party has his business esta-
bllehment or, if he has none, his habitual residence in that- State. A judge
in a State whlch was Party to both Conventlcns mlght therefore find himself

iln a situation where he would be called upon to apply the Geneva Agency Con-

. vention under Arilcle 2 (1)(a) of that instrument ahd a dlfferenf et of
_ rules in accordance with Article 11 (b) of the Hague Corvention. Although
some delegatlons considered that in such a case the judge should give prece-
~dence to the substantive rules contdined im the uniform law Convention, which
was precisely intended to eliminate recourse to conflicts of law rules, others
i were. less sure and it was to resolve the dilemma in favour of the application
:of the Gereva Agency Conventlon that’ the words "of substantive law' were added

’ln”Ar;;p;E_QS thereof,

In this connection, the Secretariat has noted that Article 12 of

the Convention on the law applicable to contractual obligations, opened to
s;gnature in Rome on 19 June 1980, lays down the following rules governing

the law appl:.cable 'to voluntary assignment:

(1) It should be noted that Article 22 of the Hague Convention provides
that "The Convehtion shall not affect any other international instru-
ment containing ppovisiohs on matters governed by this Convention to

- which a Contradting State is, or becomes, a Party", Had the words
"of substantivé law" not been added in Article 23 of the Geneva Agency
- Convention then the Sltua+1oﬂ woulds eccowdlng to some at least, have
been that eacH instrument ylelded precedence te the other.




oraeM"in: The mutual obligations of assignor and assignee ﬁhder a volun-
tary assignment of a right against anotherﬁperson ("the debfor”)
shall be governed by the law which under this Conventicn applies
to the contract between the assignor and the aséignee. )

2.7 The law governing the right to which the assignment relates shall
. determine its assignability, the relationship between the assignee
' and-the debtor, the conditions under which the assignmggilﬁén be
invoked against the debtor and any question whether tfie dabtor's
obligations have been discharged." S

In-fact, the requirement in Article 2, paragraph 1 of the éréft Céﬁ¥éhtion
on.international factoring that,for the Convention to apply, all three par-
ties, supplier,.debtor and factor must héve theip placesféf:buéiheéé;fn
Contracting States or altermatively that both the cohtraéf_bf éalg éf*goods
and the factoring contract are governed by the law of g‘Confrgctinng£ate

1s so:restrictive that cases would seem to be rare where ‘either paragraph 1
or paragraph 2 of Article 12 of the Rome Convention would Igad to tﬁé”ap-
plication of the law of a State which is not a Party to the prosﬁéétive Con-
vention enxinternational‘factonipg;while at the same time that Convention
would itself be applicable, - 8ince the-?a?ties to théifa@tcring.COntréct
would be unlikely to.choose a %35 other‘than thét,ofhfbéirfbgn gégﬁify to
‘govern their mutual relations, . the problem might well bgilimi#eﬁ'to cases
-where the law which governs the assignability offthe pight to péyméﬁt‘is that

- of-a" State. which is not a Party to the Cppventioh_qn inféphatiOnal factoring.

Trsl o The committee may;inzthese'cirﬁuﬁstéhées_wish‘%b goééiﬂerlﬁhether
it is necessary or desirable to amend Article C in such a way as to r%g}ect
the solution contained in Article 23 of the Geneva Agency Convention,

CET R e - tArtiecle D

1. If a Contracting State has two op more territorial units
in which different systems of law-are applicable in relation

{(2) The ppsiti6n m§ght be Cbmplicated_if'the factoring contract were to be

o concluded difeétly_betwegnnthe'supplier and ‘the import factor.

< .(3) . The same difficulfy Might,_ih theofy at least, arise as Article 71 of

- the Rome:Conyeﬁiion pro?idési?hat ?This:Convention shall not prejudice
the application of_intébnatioﬁal conventions to which a Contracting

State is, or becomes, a party',




to the matters dealt with in this Convention, it may, at
‘the time of signature, ratification,, accéptance, approval
or accession, -declare that this Convention is to extend to
-all its tervitorial units or only to one or more of them,
-and may amend its declaration by submitting another declara-
tion at any time.

2. These declarations are to be notified to the depositary
and to state expressly the territorial units to which the
Convention extends,

3. If, by virtue of a declaration under this Article, this
Convention extends to one or more but not all of the territo-
rial units of a Contracting State, and if the place of business
of a party is located in that State, this place of business,
for the purposes of this Convention, is considered not to be

in a Contracting State, unless it is in a territorial unit to
which the Convention extends. '

‘4. If a Contracting State wmakes no declaration under paragraph
1 of this Article, the Convention is to extend to all territo-
rial units of that State.

o “Commentary

“In recent years a number of formulae have}bgeiiﬁﬁployéd in interna-
tional private law conventions to meet the difficulties sometimes experienced
by States with federal systems of government involving a constitutionally
guaranteed division of powers among the constituent units of the federation.

The text of Article D follows that of Article 24 of the Geneva Agency

" Corivention” and morecver corresponds closely also to the most recent expression
"“of the will of States in this connection, namely Article 26 of the 1985 :Hague

Convention on the law applicable to contracts for the international gale of

goods.
Articles E

1. Two or more Contracting States which have the same or
closely related legal rules on matters governed by this Con-
vention may at any time declare that the Convention is not to

- apply'where the suppliéﬁ, the factor and the debtor have their
places of business in those States. Such declarations may be
made jointly or by reciprocal unilateral declarations.




2. A Contracting State which has the same or closely re-
latéd legal rules on matters governed by this Convention

as one or more non-Contracting States may at any time declare
that the Convention is not to apply where the supplier, the
factor and thke debtor have thelr places of business in those

o States,

3. If a State which is the object of a declaration under
’ the preceding paragraph subsequently becomes a Contracting
At State, ‘the declaration made W1ll- as from that date on which
the Convention enters intc force ‘in resPect of the new Con-
tracting States have the effact of a declaration made under
paragraph 1, prov1ded that the new Contractlng State joins
in such declaratlons or makes a rec1procal unilateral decla-

ratlon A

* Commentary

With minor adaptaticns, this article is based on Article 26 of the
Geneva Agenqy Convention which was itself heaV1ly influenced by the drafting
of Article 94 of the Vienna Sales Conventlon. As w1th Article C above, this

“possibility for Contracting States to restrlct the ‘application of the future .

Convention, which amounts in effect to a reservatién cvlause, could create un-
certainty for the parties as to which law would be applicable in a given case,
and for this reason it is proposed that paragraphs 1 and 2 of Article E should
only operate when all three partles, suppller, factor and debtor, have their

' places of busmness in States concerned by the declaratlon or declaratlons,

Article F . .

A Contractlng State may declare at the time of signature, rati-
'flcatlon acceptance, approval or accession that it will not
be bound by Artlcle 2, paracranh (b) -

Commentazz

Both the Vienna Sales Conventiocn (Article 1, paragraph 1 (b)) and
the Geneva Agency Convention (Article 2, paragraph 1 {b)) make provision for
the.application of the Coavention not. only. when . the. spe01f1c cbjective con-

~.necting factors have been.satigfied but alse when the rules of private inter-

;natlona1 law lead to the application of the law of a. Contractlng State. Thesae

models have been followed_lnrArtlcle‘2,.pa;agraph_; {b},of the present draft




Convention which provides for its application "when the rules of private
international law lead to the application to the factoring contract and to
the-cqntraqt of sale of goods of the law of a Contracting State',

At both-theJViénna1§pd Geneva Cdnfarenéés_héwéyer‘é”number:of

States, especially Socialisj'Stateé'whfch have eﬁaétédjépeciéi iegiéiation
regulating foreign trade relations, called for the possibility to take a
reservation in respect of the application of the -two Conventions in accord-
ance with the rules of private internaticnal law in-cases where they would
gotloﬁhgrwiSe be applicable. The text of Article F is based on that of the
resérVatiﬁhjclauSé”éontainediianrtigle.QS;Othhe,Vienna-Sales Convention
and Article 28 of the Geneva Agency Convention.

Article G

- 1.. Declarations made under this Convention at the time of
signature are subject to confirmation upon ratification, ac-
ceptance or approval. . ' ' o

2. Declarations and confirmations of deciapations are to be
in writing and to be formally notified to the depositary,

3. A declaration takes effect simultaneously with the entry
inte force of this Convention in respect of the State concer-
ned. However, a declaration of which the depositary receives
formal notification after such entry into force takes effect
o2 omthe fivst day of the menth following the expiration of six

il -months after the date of its receipt by the depositary. Re-
©owerer oo ciprocal unilateral declarations under Article E take effect

on the first day of the month following the expiration of six

months after the receipt of the latest declaration by the

depositary.

4. Any State which makes a declaration under this Convention
;= may withdeaw it at any time by a formal notification in writ-
"7 . 'ing addressed to the depositary. Such withdrawal is to take

‘effect on the first day of théAmoath foliowing the expiration

of six months after the date of the receipt of the notifica-

tion by the depesitary.

9. A withdrawal of a declaration made under Article E renders
inoperative, as from the date on which the withdrawal takes
effect, any reciprocalfdeclaration made by another State un-
der that Article. '
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Commentary - 7"

) Precedents for the provisions of Article G are to be found in
‘many‘international conventions, the text of the article itself following
word ‘for word Article 31 of the Geneva Agency Convention. SRt T

Article H - Lox e e e e

No reservations are permitted except,thosé gxpféssiy égfﬁori~
sed in this Convention.

Commentagz

.The'wofding of Article H follows that of Article 32 of the Geneva

‘Agency Convention and its intent is to prevent States making reservations .

other than those presently contemplated by Articles D}*E.and T orp any other

_.reservations which may be permitted, for example Article X.

Articie f

 Variant T -

i"'ThiéfCoﬁﬁention applies when the factoring contract pursuant to which
the receivables are assigned is concluded on or after the date on which the
Convention enters inte force in respect of all thé Contracting States refer—
red to in Artiele 2,'béragraph I (a), or the Contracting: State or -States
referred to in paragraph 1 (b).of that Article.

Variant 11

o This Convention applies when the receivables. assigned by the supplier
under & féétoring;cbﬁtract arise  from & contract of sale.of goods concluded
on or after the date on which -the Convention enters into force in respect of
all the Contracting States referred to in Article 2, pardgraph 1 (a), or the

Contracting State or States refesrred to in paragraph 1 (b) of that Article.

“Variant IIr° ¢ - -

This Convention applies when the receivables asgigned under a facto-
ring contract come into existence on or after the date on which the Convention
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enters into force in respect of all the Contracting States referred to in Ap~
ticle 2, paragraph 1 (a), or the Contracting State or States referred to in

paragraph 1 (b) of that Article.

Commentarz

One of the most difficult problems to be solved in the context of
private law conventions involving tripartite reldtions is that of determining
which transactions will be subject to the provisions of the Convention once
‘the requirements for' its entry into force have been met. The position is com-
plicated in this instance by the fact that Article 2 provides that the Conven-
‘tion will,'éubject to the iﬁtroﬁhctoby wording of the article, apply (a) when
the sugplier,zthe'debtor'and'thé factor have their places of business in Con-
tracting States or (b) when the rules of private international law lead to the
" application to the factoring contract and the contract of sale of goods of the

law of a Contracting State.

Assuming however that the requirements laid down by Article 2,
paragraph 1 (a) or (b) have been satisfled, it would still be ﬁééessary
- to-determine at which point the ”trigger"'mechanismfoperates_in respect of a
given transaction, Is it for example sufficient. if the' receivables assigned
under an existing factoring contract come into existence on or after the date
of the entry into force of the Convention in respect of the State or States
concerned, or should the sales contract -unden which the receivables arise have
been concluded on or after ths date of such entry into force, or again ocught
“itto be<necessary:for the factoring contract itself to be concluded on or
after that date? One could also imagine a combination of the solution con-
tained in Variant I with that in Vapiant IT or III although this would evident-
ly reduce somewhat the number of cases %o which the Convention would be ap-

_ plicable.

_ The Secretariat has not sought to provide a reply to this question
at the'present time but has submitted texts embodying the three solutions ocut-
= 1ined above which the committee may wish to consider at its third session,

At the second session of the committee, one representative ex-
pressed a preference for Variant III, while in written cbservaticns received
“by the Secrétariat subsequent to that session the Austrian authorities have
proposed the retention of Variant I.




Commentagz

The provisions of Article J are based on . Artlcle 16 of the 1984 Pro-
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Article J

1. This Convention may be denounced by any Cohfraéfing
State at any time after the date on which it .enters into
force for that State. '

2. Denunciation iS'ef ected by the depOSIt of .an_ instrument
_ to that effect with the dep081tary.

3., A denunclatlon takes effect on the flPSt day of the month
following. the explratlon of twelve months after the deposit
of the instrument of denunciation with the depositary. Where
a longer perlod for the denunc1atlon to take effect is speci-
fied in the instrument of denunciation it takes effect upon
the expiration of such loenger perlod after 1ts dep031t wlth

the depositary.

toc¢ol te amend the International Convention on Civil. Lisbility: for 0il Pollu-

tion Damage of 1959.

1

Article K

ThlS Conventlon shall be depos;ted w1th the Government of

e et
XN

l‘v-i-‘n

The Government of ...,.... shall:

(a) inform all States which have signed or acceded to this
Conventlon and the Pres1dent of the Internatlonal Institute
 for the Unlflcatlon of Prlvate Law (Unldrolt) of

(1) each new signature or deposit of an instrument of rati-

fication, acceptance, approval or accession, together with
the date thereof; : e -

(i) éach- declaration made under Artlcles D, L, F /, X/
(1ii) the withdrawal of any ‘declaration made under Artlclp
G, paragraph U,

{iv) the date of entry into force of this Cenvention;

{(v) the deposit of 'an instrument of denunciation of this
Convention together with the date of its deposit and the
date on which it takes effect,
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(b) transmlt certlfled true copies of this Convention to
all Slgnatcry States, 'to all States acceding to the Con-
vention and to the President of the International’ Institute
for the Unification of Private Law {Unidroit).

Commentagz

. The functlons of dep031tary of Unldrolt -eonventions are Lradltlondlly
exerc1sed by the Government of the State -on whose territony the" diplomatic
Conference for the adoptlon of the convention in question is held, Unlike -
earlier Unidroit conventlcns, the Geneva Agency Convention followed the Vienna
Sales Convention in that it contalned no 3pec1f1c article setting out the
functlons of the depositary. ‘The Secretariat believes hoiever that such an
article would be useful and has taken as a model for Article K the- correspond-
ing prOVlSlonS of Artlcle 17 of the 1984 Protocol to amend ‘the Internatlonal
Conventlon on ClVll Llablllty for 011 Pollutlon Damage of 1969, ;

Authentic text and witness clause

IN W{TNESS WHEREOF the underSLgned plenipotentiaries;,’ belng
:duLy authorlsed by thelr respectlve Governments, have 31gned this -
Convention,

: ?pONE at  this day of ' one thousand nime hundred
and . ' in a single original, of which the Engllsh and
, French texts are equal 1y authentlc.' :

Commeniégzth

Fhe general language of the provision follows many precsdents, in
partlcular that of the Geneva Agency Convention. The reference to English
and. French as the authentlc texts of the future Convention reflects the fact:
that those are the worklng languages of Unidroit. o :

II1 “ANALYSIS OF THE COMBINED EFFECT OF ARTICLE 4 AND ARTICLE X

1. From the outset of the Instltute 8 work on the draft Convention,
differences of opinion emerged as to how far effect should be given to a
clause in the sales contract prohibiting the assignment of a reéceivable aris-
ing thereunder. Ultimately, the study group decided in favour of retaining




‘law governing the assignability of the right to payment,

the. factor only if specifically accepted in writing by the supplier. The

- 14 -

an article (Arﬁiqié 4) pf@viding that the assignment of a receivable by the
supplier to the . fagtor shall be effective notwithstanding any agreement be-
tween the supplier and the debtor prohibiting such an assignment.

2. The question is one to which the committee of governmental experts
gave lengthy consideration at both its first and second sessionsg (see Study: -
LYIII - Doc, 25, paragraphs 38 et seq. for a summary of the discussion)'iu'
the course of which many arguments were developed both in favour of retain-
ing and of deleting the provision, in which latter case the effectiveness: .
of such a prohibition would in principls fall to be decided by the national

3. At the First séssion‘attembts were made to find solutions which might
provide a basis for compromise: the first consisted in stating that the as- -
signment of a receivable by the supplier to the factor could bhe effective not-
withstanding any agreement between the supplier and the debtor prohibiting -~
such an assignment, unless the debtor within (X) number of days after notice
of assignment sent written notice to the factor invoking such agreement; the
committee agreed that this solution, if adopted, would have to be completed
by a.provision indica{ing:thefmethod-of calculating the time 1imit. The
second formula proposed was %d'provide that a stipulation in the contract of
sale prohibiting the assignment of a receivablie shall be effective "against

general view was that this solution would be difficult to operate in practice,
Another possibility, not far removed from the last propesal, was to indicate
that the assignment of a receivable by the supplier to the factor may be ef-
fective notwithstanding any agreement prohibiting the assignment contained

in & standard form contract. A number of representatives objected however.:.
that the distinction between standard form and negotiated contracts did not i
exist in the 1aw:9f‘fheir:counfries and that the formulad would give rise to
difficulties, _Fihally, the possibility was canvassed of combining the first
and second solutions mentionad above, At the end of a wide-ranging debate;
the committee came to the conclusion that none of the compromise proposals
constituted a satisfactory solution. Independently of the various objections
which could be levelled at each of them, the representatives whose legal sy~
stems contained a solution of the kind to be found in Article U indicated
that all things consideﬁ&dfthéyiﬁpgld prefer.the future Convention to contain -
no rule at all on the question and to leave it to national law to determine
the effect to be given to & stipulation in a contract of sale prohibiting
assignment sincé’any intermediate solution of a mandatory character would re-
present a étéﬁ*béekwaﬁdéﬁiﬁfﬁelation”to the law of their coﬁntrigé on the

matter.
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.. Any decision regarding the ultimate fate of Article 4 was therefore -
postpened-to the committee's second session when once again a marked divi-
sion of opinion;became.appargnt-and, with a view to finding éﬂgenérallyrac—
ceptable solution which could be proposed in the draft text torbé{Smeitted
for adoption at a diplomatic Conference, the Secretariat suggested that as-
sistance might be derived_from‘the_Way‘in_which the conflict of views:regabding
the neéd-fbr-written.formﬁhad_begn resolved in the context of the Vignna Sales
Convention. = The approach adopted:fhgre.had,peen:_(i) to lay dowh_thé general
rulé that written form is not required (Article 11); (ii) to stafe”ih-Articlé:
12 that any-provisiqn,pf.Article_l;.and certdain other articles éffthe Con-
vention allowing a contract of sale or its modification or termination by
_agreement or any‘offer,_acceptance-or other ihdiéation of‘inteﬁtion to be made
in any form other than writing does not apply where any partyfhas his place
of business in a Contracting State which has made a declaration,pqder‘Article.
96 of. the Convention and, (iii) in Article 96 to provide that alc5htraéting o
State whose legislation requires contracts of sale to be qqncludéd in or evi~
denced by writing may at any timermake a declaration in aécopdance;ﬁifh_ﬁrti-
cle 12-that any provision of Article 11 etc. that allows:a—éqniréét of sale
or its modification or terminatidon by agreement oﬁ any‘offer,.agceptancé or
other indication of intention to be made in any form other than.in writing
does not-apply where any party has his place of business in that State.

i85+ Articles 4 and X of the draft Convention.on international factoring
as -at.present drafted seek to maintain a strict parallelism with this system,
Thus-Article.Y, paragraph 1 .establishes the substantive rule of law that the
assignment by the supplier to the factor of a right. to payment shall be ef-
fective notwifhstanding any agreement between the supplier and the debtor
prohibiting such assignment, Paragraph 2 of Article Q,iby analogy with Ar-
ticle 17 of the Vienna Sales Convention, then provides that paragraph 1 will
not “apply wher the debtor has his place of business in a Contracting State
which has made & déélaration under Article X of the Convention while Article
X (Corresponding to Article 96 of the Vienna S8ales Convention) allows a Con-
tracting State to make a dsclaration at any time in accordance with Article
4, paragraph 2 that the provisions of Article 4, paragraph 1 shall not apply
when the debtor-has his place of business in that State.

6. What it is important in the first place to realise is that the com-
bined effect:of Articles 12 and 96 of rhe Vienna Sales Convention, and of
Article 4, paragraph 2 and Article X of the draft Convention on international
factoring, is not to introduce the converse rule to that laid down in Article
11 and in Article 4; paragraph 1 respectively of those instruments; but rather
totally to remove the ‘subject-matter of those provisions from the Convention
so that a judge will find his solution fo the problem of written form or to
that of ‘the effectiveness of the prohibition on.assignment in accordance with
the rules of the applicable law. ' ' o

T e
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7. On further reflection however, the Secretariat has come to the con-
blﬁéipﬂ'that the present lanQ@égeJéf @ftiﬁie'g;‘patégrgph‘éﬁ}s perhaps not
fﬁliy:sétiéfactory‘iﬁ f?o rEépéct;}.iIfé hesitatioﬁélﬁéy ih the firéifpiaée
beri;lﬁstratéd by:the’followihg exagpié (§ituati6ﬁ;1):_thewégpplief énd,thé_
fattdf'haée:their places of_bpsiééés'inTStéte,A which, although itéiiﬁ@erﬁéi
law giﬁes effect to a prohibi?ioﬁ;onléssighment} has;nevertheléss ra%ified;the
>~ Convention without a?ailiﬁg_i53élfﬁdf“the reser#&tion contained in,Arﬁicle X,

7 while the debtor's place of business ig located in State B which has made a
declaration under that articlé;,_A:jnge,in State A seized of such a case Qduld
© in the first place decide that Article u, paragraph 1 does not apply-becaﬁ$e
the condition set out in paragraph 2 of that article that the debtor ﬁas his
place of business in a Contracting State which has mads the'declaratioﬂvﬁﬁder
”fgﬂrticle_x'has been satisfied, If the judge finds the law of State B to be
that which governs the assignment and he applies that law the prohibition will
- be uphelal Suppose, howévgf!'that he finds his own national,laﬁ_fb be appli-
cdble: éihcéa a priori Artic%gl#, paragraph 1 does not apply, he hbu;d,:iﬁkis
submitted, apply his own national law governing domestic transactipns_whigh;
would likéwisefgive effect to=§hé prohibition., This result appeara somewha%
Strange as it may be supposed'that by ratifying the Cohyentipn“withoqt making
the declaration provided for in Article X, the legislator in State A has in-
tended as far as possible to give effect to the rule Ephtaipgﬁ"indArtiqlé 4,
paragraph 1, albeit that rule is in dizmetpis opposition to his internal law,
If this reading of the situation is correct, then it would seem that a judge
in Staté A ought t¢_5& enabled to apply the provisions of Article L, paragraph

Y in 21l cases where his own law determines whether or not the right to payment
fs acceptable. This resulf géuid:hit'iéfsuggested,beachieved by amending Ar-
ticle 4, paragraph % to reéd{ésiféilGWé;: | o

"2. The provisions of :the preceding paragraph ‘'shall not-apply when the
debtor has his'place of business In a Contracting State which has made a de~
claration under Article X of this Convention, except in cases where the assign-
ability of a right -to payment is- governed by the Iaw of a Contracting State
which has not made such a.declaration,! : ' e

. 8. Such drafting would render Article 4, paragraph 1 applicable in the
case cited above but it would not meet a further objection that might be level-
led at the present text of paragraph 2 and which may be illustrated by the fol-
lowing case (situation II): the supplier and the factor have their places of
business.in State C which has made a declaration under Article X whereas the
debtor has.his place of business in State D which'is not a Party to the Con-
vention onjinternatiénal¢féctoring;*SUppose moreover that both the factoring.
.¢ontract dnd the sales contract, which inclides a:prohibition on assignment
of the right to payment,.are goverhed by the law of State C with the Consequence

that the Cenvention will be.applicable’ under the terms of Article 2, paragraph
1 {(b). -Since, inrtheseccircumstances;ithe;debtor does not have his place of
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business in a Contracting State which has made a declaration under Article X,
the provisions of Article 4, paragraph 1 will apply even though the law of
State C, and pdssibly also that of State D, would give effect to . the prohibi-

tion on assignment.

9./ Such. a result seems, at- first sight at least, to be curious and how

far it might be acceptable is bound: up intimately with the reasons- for tne ob-

jections of 'a number of States to the content of Article 4, parvagraph 1. 1If,
on the one hand, the principal concern of the legislators in such States is
the protection of debtors in those States then the position of debtors in non-

‘Contracting States might be of less importance te them, and. moreover in situa-

tion II the application of Article 4, paragraph l.would indeed operate to the
advantage of a factor in. the-Contracting. State. if, hdwever,,the purpose of
paragraph 2 of that article is seen essentially as safeguarding as far as pos-
sible the contractual freedom of the parties to the sales contract, then the
present wording of the provision could result in solutions in individual cases
which might be unacceptable, If this were to be the case, then it would be
necessary further to amend Article 4, paragraph 2 to meet. the difficulty, for
example by adding language such as that which is contained in the proposed new
sub-paragraph (b)., The text of paragraph 2 as a whole could read as follows:

M2, The provisions of the preceding paragraph shall not apply when:

(a) -the debtor has his place of business in & Contracting State which
has made a declaration under Aprticle X of this Coﬁvention,-except
in cases where the assignability of a. right to payment is governed
by the law of a Contracting State which has not made such a declara-
tion, or

(b) the assignability of a right to payment is governed by the law of
a Contracting State which has made a declaration under Article X ‘
of this Conventicn, except in cases where the debtor has his place
of business in a Contracting State which has not made such a de-

claration,”

10. The effect of sub~paragraph {b) is in effect to introduce for the
first time in the draft Convention a reference to the law governing the as-
signability of the right to payment as the principal criterion for determining
the applicability of Article 4, paragraph 1 since in Sub-paragraph (a) it op-
erates only as a proviso limiting the scope of the exception which is based
on the readily identifiable criterion of the debtor's place of business. The
proviso in sub-paragraph (b) has been included on the assumption that the ori-
ginal draft of Article %, paragraph 2 which allowed for the application of
paragraph 1 whenever the debtor has his place of business in a State which has
rot made a declaration under Article X reflected the intention of the members
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‘which has made a declaration under Article X, a solution-which-would eause few

drafting problems but which would create great uncertainty for businessmen who
would, before'knowing whether or not Article 4, paragraph 1 would;apply'in.any
given'case, need advice as to the law governing the assignability of the
receivable, e ‘ ' L

11. Thé Secretariat ig fully conscious of the fact thatsﬁhe:aiternative
redraft for Article 4, paragraph 2 suggested above contains‘what.areﬁin;effect
exceptions to.an exception, which is not g barticularly felicitous form of.
drafting, albeit not unknown in international private law conventions: Against
this must however be set the fact that the second alternative. in particular
has the merit of providing solutions +c the two main problems identified ip




