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I. INTRODUCTION

1. - At the request of the Unidroit committee of governmental experts for
the preparation of a draft Convention on international financial leasing at
its first session, held in Rome from % to 19 April 1985, the Unidroit Secre-
tariat drew up an explanatory repcrt on the text of the preliminary(gﬁaft
uniform rules on international leasing as it emerged from this session.
This explanatory report set out inter alia to reflect the main problem areas
identified during F%? committee's first reading of the text drawn up by & Uni~
droit study group. By a Note of 3.I.18986 circulated among Governments, in-
ternatiocnal organisations and professional'associations, Unidroit invited the
making of comments on the text resulting from the committee of governmental ex-
perts' first reading. As of 3.IV.1986 comments had been received from the Gov-
ernments of the Netherlands, the United Kingdém and the United States of America
‘and from three profiessional bodies, cne a regional federation, th?uﬁuropean
Federation of LEquipment Leasing Company Associations (Leaseurope) , the others
two national professional associations, the Italian Leasing Association and the
Japan Leasing Association. '

2. - In addition the Commission of the Curopean Communities, mindful of
its duty under Article 229 of the Treaty of Rome to assure appropriate contacts
with other multilateral Organisations like Unidroit, convened a meeting on the co-
ordination of banking legislation on financial leasing in Brussels on 11.111.1986.
The representatives of Community member States present at this meeting proceeded
to an exchange of views on the preliminary draft uniform rules as they had emer-
ged from the first session of govermmental experts.,

3. - It is the-purpose of this paper to veflect the, comments received from
Gévernments and professional associations referred to above and, where relevant,
to intersperse these with the comments raised by the governmental experts attend-
ing the EEC coordination meefing alsc referred to above. '

II. GENERAL OBSLRVATIONS

4. - The review of the preliminary draft uniform rules conducted by inte-
rested parties in the United States of America under the auspices of the Depart-
ment of State revealed general satisfaction with the progress that had been made
thus far and a sense that a Convention with rules on international financial

(1) Cf. UNIDROIT 1985, Study LIX - Doc. 25.

{(2) Cf, Appendix to UNIDROIT 1385, Study LIX - Doc. 24.

(3) CFf., UNIDROIT 1985, Study LIX - Doc. 17.

(4) The comments of Leaseurope are set forth in UNIDROIT 1986, Study LIX - Doc. 28
and will not therefore be dealt with in this paper.



leasing would be a contribution to the growth of internaticnal trade and the
development of internaticnal economic law if the project could be carried
through to its ccenclusion.

5. - In their comments,'specified to be of z preliminary nature, the
Ministry of Justice of the Netherlands reported that, with reference to the
aim of the uniform rules, namely the removal of legal impediments to interna-
tional financial leasing, some organisations in their country had pointed ocut
that truly cross-border leasing occurred only very seldom and doubted whether
a Convention dealing with private law aspects of the sub]ect would change this
situation. The impediments to truly cross-border lea81ng were considered by
these crganisations to be of a practical rather than a legal nature, differen-
ces of currency as well as distances between countries playing an important
role. As far as tliere were legal impediments, it was felt that t?eﬁe lay in
the fleld of revenue law rather than in the field of private law.

(5) However, cf, Preliminary analysis of the replies to the guestiomnnaire on
the leasing contract (with special reference to international leasing)
(UNIDROIT 1976, Study LIX - Doc. 3) at §§4, 5, 70, 86. The upshot of
the replies featured in these paragraphs was, while recognizing the in-
cidence of other factors, such as fiscal and customs difficulties, in
preventing cross-border leasing from developing to its full potential,
to note the difficulties resulting from " /t/he disparate treatment from
country to country concerning what is to be regarded as a genuine leas-
ing centract for legal purposes, irvespective of the parties' denocmina-
tion of their agreement ...... Connected with this is the question of
where title resides ..... and when 1t passes."

T+ sheould also be borme in mind that, even if truly cress-border
leases do not occur as often as they might but for these difficulties,
the sums involved in those cross-border leases that are actually mounted
represent a considerable amount of international capital investment.

The July 1984 News Bulletin of the American Association of Eguipment
Lessors (AARL) repcrted the results of an informal survey carried out
by the AARL which showed that American lessors financed §8-10 billion
of equipment outside the United States during 1983, Mr Tom M. Clark in
nis address to the September 13984 Copenhagen annual working meeting of
Leaseurope, entitled "Internaticnal leasing practice™, made the first
attempt, on the basis of the AAEL survey,.to estlmate the extent of
cross-border leasing activity. On his assumption that the international
activities of leasing groups of other countries, principally the United
Kingdom and France in Europe together with Japan and Australia elsewhere,
were roughly comparable in overall size to those of American lessors, he
concluded that, just as United States domestic leasing represents about
50% of the worid market, so the total figure for new international leasing
business in 1983 might be put at upwards of $15 billion, which would mean



6. - The views expressed at the LEC co-ordination meeting reflected a
general sentiment that the drafting of the uniform rules needed to be tighte-
ned up. The delegate of the United Kingdom for instance indicated that his
Authorities would be particularly anxicus to ensure that the sphere of appli-
cation provisions of the uniform rules were drafted with sufficient clarity
that it would be possible to know with certainty the cases whean the uniform

rules should apply.

7. - This same delegate moreover pointed out that the commercial attrac-
tlveness of the future Convention weuld be decisive for his Authorities in de-
ciding whether or not to become a Contracting Party.

8. - The Italian Leasing Association moted that the draft submitted to
the committée of governmental experts at its first session was the result cf
almost a decade of effort by a study group manned by experts from both Common
law and Civil law systems. It further noted that the revision of this text
carried out as a result of the committee of governmental experts' first reading
did not amount to merely formal corrections or alterations but rather represen-
ted a substantizl shift in the underlying approach and philosophy of the uni-~
form rules both as regards the qualification of the legal nature of the trans-
action addressed therein and as regards the regulation of the principal charac-
teristic legal issues raised by the tramsaction, however in the process some-
times reopening old problems, previously worked out after long struggles in the

January 1985 draft.

The Assoclation poihted out that the major difficulties encountered
" in the wvarious sessions of the study group flowed in fact from the attempt to
reconcile the structural and operational differences -"from a legal peint of
view - of financial leasing in the Common law and Civil law systems and, in
‘this regard, to harmonise the position in respect of the characteristic fea-
tures of financial leasing taken, on the one hand, by representatives of those

more than the total new domestic business of merbers of Leaseurope's 16
naticnal associations in 1983 {(and the companies represented in Leaseurope
account for about 80% of the financial leasing business conducted in Western
Furope ).

Noreover, while the uniform rules address specifically international
leasing transactions for reasons expounded elsewhere {(cf. UNIDROTT 1885,
Study IIX - Doc. 25; op. cit., §19), it would not be unreasonable to an-
ticipate that their greatest potential usefulness may well lie rather as
the basis for filling the legislative vacuum at present bedevilling this
field in most countries. The uiform rules would thus perferm much the
same function as the 1929 Warsaw Convention on international carriage by
air, which, whilst addressing specifically international carriages, never-
theless in time was subsequently enacted as national law virtually all
over the world (cf. also UNTDROTIT 1985, Study LIX - Doc. 25, op. cit.,

§ 177).



States which had already legislated for this activity and, on the other, by
those in whose States financial leasing iz still an atypical phenomencn.,

It went on to recall that the study group had thus debated at length
the legal definition and qualification of the transaction, the gquestion of
public notice rules, the regulation of the rights and duties of the different
parties to the transaction, etc. The fact that the differences of opinion cn
certain points had proven tc be insurmountable was not morecover due to any
negligence or weakness on the part of the members of the study group but rather
testified to the fact that to have accepted certain rules would have been to
distort and to disregard the quid proprium of the transaction according to the
gqualification and regulaticn that it received in certaln countries,

The April 1985 draft, on the other hand, once again preposed, not only
for individual articles but also in its overall approach, adopting scolutions
that were not dlways in line with the domestic (be 1t legislative or otherwise)
law of the States which, it was hoped, would wish to become parties to the fut-
ure Cenvention, thus diminishing the degree of harmonisation of the different
rnational laws which an international Convention was designed to achieve,

Indeed the whole philoscphy underlying the uniform rules had been con-~
siderably altered by the fact that the uniform rules nc longer bring out clearly
and expressly the fact that the transaction is necessarily trilateral, that
the lessor's intervention is limited to that of a financial intermediary, that
the choice and specificaticns of the equipment and the supplier are necessa-
rily made by the lessee and are necessarily the lessee's responsibility, and
" purport to regulate the rights and duties of lessor and lessee as though the
lessor were a traditional bailor / hirer and not a finamcial intermediary,

The effect of this change, it should be noted, is to modify one of the main
points on which there was complete unanimity among the participants at the
sessions of the study group, as indeed there could only be, namely that the
transaction was more of a financing in nature than a ballment, with all the
attendant conseguences as regards the rules that should be applicable thereto.
The Italian Leasing Association accordingly felt it was necessary to lay stress
once more cn this fact which is common to the experience of all countries which
are famliliar with financial leasing, whether by way of legislation cr not, and
that is the fact that the distinct financial rcle played by financial leasing
transactions shapes and determines in a manner peculiar by comparison‘with, and
distinct from any other contractual schema the lesscr's ownership and the duties
that attach tc him in terms of this ownership. The Ttalian Leasing Association
accordingly saw no sense in qualifying the same party in the uniform vules as
"hailor", "lessor" and '"ewner': this was ambiguous both terminclogically and
substantively, an ambipguity that pervaded the whele draft but was particularly



evident in Article 7. The finance lessor as such is not a bailor (in so far
‘as the transaction is not a normal bailment), whereas he is definitely absol-
ute owner of the equipment, and the duties flowing from such ownership in fact
correspond to the role of simple financial intermediary played by the finance
lessor. To disregard such particular characteristics of the transaction was
tantamount to leaving out of consideration the difference that exists between
financial leassing and a lease siricto sensu; it amounts moreover, in substance,
to ' regulating a transaction and phenomenon different from financial leasing.

Regardless of one's view on the legal qualification of financial leas-
ing and whilst in no way purporting to make the uniform rules conform to Italian
experience, the Italian Leasing Assoclation nevertheless doubted whether the
overall approach of the April 1985 draft corresponded to those atypical fea-:
tures which characterised financial leasing in the different countries inter-
ested in the uniform rules. It is clear that uniformity and harmonisation can-
not be arrived at by means of a set of rules that are at odds with the guid
proprium of the institution as it is characterised in a given legal system { for
example, regarding liability and the presentation of the lessor's ownershlp,
ete): this would raise a question mark over the desirability of becoming a party
to the Future Convention or at the very least having recourse to the provi-
sions of Article 1&. In this regard, the Italian Leasing Association, while
noting that the problem of determining the scope of application of Article 1h
remained to be solved, tock the view that it should not affect the essential
requirements for a given transaction to be subject to the uniform rules, since
otherwige the Convention would lose all value. .

_ On the other hand, the Italian Leasing Association recalled that it
was precisely with this article in mind that the authors of the uniform rules
had felt justified in proposing those general (but not generic) formulae desig-
ned to embrace (and accordingly to harmonise) the structural and operational
‘differences of financial leasing existing in the various countries interested
in this project, thus enabling each such country to recognise therein the in-
stitution of financial leasing as regulated and / or practised in its own com-

mercial sector.

It was the opinicn of the Italian Leasing Association in conclusion
that the committee of govermmental experts should reexamine the desirability
of restoring certain of the rules contained in the previous.draft but above all
its underlying philosophy inspired by the concept of financial leasing as a
financing and not as a bailment, with all the attendant consequences flowing
therefrom as regards the rules that should be applicable thereto, especially
as regards the liability regime and the peculiar nature of the lesscr's owner-

ship.



ITI. OBGSERVATIONS ON INDIVIDUAL ARTICLES CF THE PRELIMINARY DRAPT

Article ]

9. ~ The Netherlands found that Article 1 (1) did not seem to be correct,
The order in which the agreements were entered into was different from what
the text suggested. The leasing agreement was entereed into first; after that
the supply agreement was concluded, Also it was only the supply agreement
which was entered into on the specifications of the lessee; this did not apply
to the leasing agreement.

. 10. - The United States of America,believed that ambiguities as to the
coverage of the Convention would be diminished if the definition were free of
the language describing the main characteristics that the financial leasing
transaction "typically" possesses (Article 1 (2)). It was not clear to what
extent the presence of some or all of these main characteristics was necessary
for the Convention to apply or whether the &gbsence of one or more would make

the Convention inapplicable,

The term "capital goods" (Article 1(1) (a)) was not a standard one
in U.S. legal practice and created some non-clarity.

11. - The Belgian delegate to the IEC co-ordination meeting was unhappy
with the employment of the term "le plus souvent" in the chapeau of the French
version of Article 1 (2). He feared lest this wording left the door open to
an. unreascnable degree of uncertainty regarding the precise sphere of applica-

tion of the uniform rules. The United Kingdom delegate to the same meeting
did not consider that the same strictures applied to the English text of the
same provision, which emplicyed the temm "typically".

12. - The Spanish delegaté to the EEC co-ordination meeting was unhappy
with the expression "professional purposes" as employed in Article 1 (1) (b),
explaining that the term "professicnal parties" in Spanish carried a connota-
tion that the parties needed to have a university degree.

" Articles 1 and 2

13. - The Italian Leasing Association, for the aforementioned considerations
of a general nature and with a view to & truer, more accurate definiticn and
qualification of the financial leasing transaction, indicated its preference
for the text of both Article 1 and Article 2 as these appeared in the January
1985 draft rather than as'they appeared in the subseguent draft. This was be-
cause the former text was considered to bring out better the financial nature




of the transaction, its necessarily trilateral structure and the consequences
that flow from these characteristics as regards the material performance of
the relationship and the liabilities incumbent on the different parties, sup-
plier, lessor and lessee., In the opinion of the Italian Leasing Association,
this was more important than questions of the formal division of the contents
of the provisions of these articles between one article and another, another
modification to the old text made in the April 1985 draft.

Article 2

i4. — Several participants at the Department of State study group which
studied the preliminary draft from the point of view of the United States of
Amevica expressed concern about the indefiniteness of the "place of business"
concept. Sometimes in U.S. practice it was deemed to refer to the place of
economic activity and at other times it was considered to refer to the place
of the administrative headquarters. Clarity on this point would, it was con-
cluded, be helpful.

Article U

15. — The Netherlands stated that this article seemed to be superflucus,
arguing that in most cases the agreements entered into would cover this matter.

16. - The Japan Leasing Association, noting that Article 4 (1) stipula-
ted that "once the leasing agreement has been made, the supply agreement may
not be varied without the comsent of the lessee", proposed that this provision
" should not apply to the terms of payment for the equipment contained in the

supply agreement,

When a supply agreement is concluded between lessor and supplier,
the characteristics of a financial leasing agreement may require them to re-
flect the lessee's intentions with regard to the type of the equipment, its
specifications, its price and the terms of its delivery, but the terms of
payment can be determined without confirming the lessee's intentions. There-
fore, the terms of payment can also be altered without reference to the les-

see's interesis.

If the consent of the lessee were to be reguired for an alterétion
even in the terms of payment, then in Japan there would be a risk that the
supply agreement itself could be regarded virtually as an agreement between
lessee and supplier, and there were also apprehensions that the lessor might
he denied his legal position as buyer and owner.



Article 5

17. - The United States of America considered that problems could arise
for creditors of lessees from the way in which this article, as drafted, would
funetion. For example, a filing in Mexico at the lessee's principal place of
business would satisfy the Convention but would mislead the lessee’s creditors
in Texas wheve the equipment was used and located. This disposition would make
it harder for creditors of the lessee fo search the appropriate files before
advancing funds to the lessee. It would be helpful to require public notice
at the place where the equipment is principally leocated.

It also seemed doubtful to the United States that existing special
rules with respect to public notice in' the case of aircraft, ships and motor
vehicles should be overridden by this Convention, as would now be the case.

18, - The Netherlands took the view that this article should be deleted,
stating that it tock into consideration the public notice systems existing in
some Anglo-Saxon countries, but left cut cof consideration altogether the '"pos-
session vaut titre" rule prevailing in other legal systems. Besides, the word-
ing of the article left open some questions. For example, does the word "titie"
indicate that invariably the lessor is the owner cof the equipment?

Accordiﬁg to Dutch law he often but not necessarily always is.

19. - The Italian Leasing Association's remarks on this article were ana-
logous to those that it had made with regard to Articles 1 and 2, that is that,
in substance, it preferred the text of Article 5 as set out in the January 1985
draft recognising the general enforceability of the lessor's title, subject to
its having complied with the rules on public notice laid down under domestic
law. In this it was pérticularly thinking of the special public notice regime
established in France for financial leasing transactions,

20, - Considerable criticism was zddressed to Article 5 at the EEC co-or-
dination meeting. It did however have to be borne in mind that this provision
was relatively new in its drafting,having been proposed by the drafting commit-
tee at the conclusion of the committee of governmental experts' first reading
of the text to ta%%)account of the multiple difficulties encountered by the
former Article 5 © . The French delegate to the co-ordination meeting took
the view that the essential problem lay in the fact that the provisions of
Article 5 had been over-compressed and that the various ideas which it sought
to express needed to be better separated out. The delegate of the Federal
Republic of Germany was .concerned about the use of the word "enforcezble" in
this contéxt. He was not sure as to its precise meaning and whether it meant,
for example, that there might be cases where the lessor could defeat the trus-
teé in bankruptey’s right to the equipment hitherto leased by the bankrupt les-

(6) CF. UNTDROIT 1985, Study LIX - Doc. 25, § 79 et seq.



see. He pointed out that a thoroughgoing reform of the law of insolvency was
underway in his country, as a result of which it was possible that lessors
would be required to shoulder a portion of the loss sustained by unsecured
creditors and it would be for the trustee in bankruptcy to realise the equip-
ment. He hoped it would be possible for this article to take account of this
planned reform of the law of his country. The Chairman of the meeting, rep-
resenting the Commission of the Communities, was of the view that it would be
difficult to do anything more in this regard than to make the lessor's title
subject to the applicable law. This led to a discussion regarding which law
this might be, the point being made that in some jurisdictions this would be
the law of the party that had been declared bankrupt but that in other juris-
dictions this would not necessarily be the case. The delegate of Iialy to the
co-ordination meeting thought that there might be other cases than just

cases of bankruptcy which could usefully be brought under the ambit cof this
provision, for instance winding up proceedings and cases where the lessee was
not insolvent but in difficulty and the official receiver or his equivalent
might wish to go on using the equipment, which, in his cpinion, he ocught to

be entitled to do provided that he complied with the terms of the leasing agree-
ment. The delegate of the Federal Republic of Germany to the EEC co-ordina-
tion meeting moreover anticipated the concern reflected in the comments of
the United States of America above, namely that Article 5 as at present draf-
ted could be read as implying the need for double registration of ships, air-
craft and motor vehicles already subject to SE%Sial rules in function of their
nature as ships, aircraft and motor vehicles,

Article 6

21, - Whilst it was recognised in the United States of America that Civil
law rules on fixtures differed from those that prevailed in the United States
and that it did not prove possible to achieve uniformity on this issue, it
was nevertheless suggested that an article making explicit reference to the
law of the location of the equipment might put parties on notice that the
rules on the question would differ according to location.

Article 7

92. - The United States of America considered that the thrust of this ar-
ticle in excepting the lessor from liability for damages from faulty equipment

(7) The Unidroit representative at the co-ordination meeting explained that
it had never been the intention of the authors of the uniform rules in
effect to lay down such a double registration rule in respect of aircraft,
ships and motor vehicles but that it had always been the feeling of the
study group that this did net need to. ke spelied out explicitly.



_lO..

was correct. However, clause 3 appeared to undercut the thrust of Article 7(1).

~ The present draft language "to the extent that it has influenced"
A{Article 7 (2) (a)) seemed unnecessarily vague and opened the possibility that
a court might believe that the article called for the imposition of partial
damages if the lessor's influence was a minor one. The word 'solely" added be-
fore "from its position' {(Article 7 (2) (a)) would make it clearer that too
much action by the lessor could continue to make it liable towards third par-
ties.

23. - The. Ttalian Leasing Association, recalling its comments made under

its general obgervations - relevant not merely to the April 1885 draft - for
which reason it considered that it would be desirable to remove any reference
to the bailment contract (and therefore to the term "bailor"), noted in connec—
tion with Article 7 {1) that the present draft constituted further recogni-
ticn of the distinctnesg of financial leasing from all other contractual sche-
mata, principalily baiiment. ' '

It alsc found that the term "influence" in Article 7 (2) (a) was
lacking in specificity and that, in view of the seriousness and impertance of
the legal conseguences, it ought to be made more specific. In substance, the
idea that needed to be spelled out was that only where the choice of equipment
and supplier was made freely by the lessee could it be justifiable to transfer
the burden of the risks and lisbilities that were normally incumbent on the
owner of the asset to the lessee. Accordingly, the lessor's interventicn in
these choices ought to be such as to preclude any freedom of decision by the
lessee.

The Italian Leasing Aséociation, moreover, failed to apprecidte the
meaning of Article 7 (3): on the one hand, it seemed to contradict the contents
of the previous paragraphs whilst, on the other, it seemed to serve no useful
purpose, in. so far as the individual national laws (im the private law, crimi-
nal law and administrative law fields) impose certain forms of liability on.
the owner as such, regardless of its '"title" to its property (for example,
Article 2053 of the Italian Civil Code).

24, - When Article 7 (1) used the words "in contract", it was not clear,
. to the mind of the Japan Leasing Association, what kind of fact it assumed

concretely.

Further, in reference tc the part of Article 7 (2) (a) which states
"where ... it has influenced”, the same Association did not see why alterations
hdd been made to the contents of the corresponding provision of the January
1985 draft, and notably the employment of the term "a technical level®,
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25. - The delegate of the Federal Republic of Germany to the EEC co-ordi-
nation meeting detected a possible conflict between the present wording of Ar-
ticle 7 (3) of the uniform rules and Article 3 (2) of the 1985 EEC Directive
on Products Liability, providing that any person importing a product into a
Community country with a view to leasing it was to be considered as a producer
for the purposes of the Directive and was to be liable to the same extent as if
it were a producer. He accordingly thought that it would be necessary to ex-
pand the exception to Article 7 (1) laid down in Article 7 (3) so as to read

gomething along the lines of:

"3, - Nothing in this article shall affect the liability of the lessor in
its capacity of owner of the equipment or as importer of the equipment
for the purposes of Article 3 (2) of the EEC Directive on ....."

This same delegate, in conclusicn, wondered whether in view of the scope of
the exception stated in Article 7 (3) and the fact that the lessor's and les-
see's contractual duties one towards the other were dealt with in Article 10,
Article 7 served any usé¢ful purpose and could not simply be deleted.

Article 8

26. - The Netherlands found this article to be superfluous, in that it
covered a matter that would always be dealt with in the contraciudal arrangements.

Article.g

27, - The Netherlands found the solution suggested odd from a legal point
"of view. If the matter could not be left to contractual practice, a provision
to the effect that the lessor undertakes to institute legal proceedings on be-
half of the lessee was preferable,

Article 10

28. - This provision seemed to the Netherlands to be based on Anglo-Saxon
practice, whereas at least in the Netherlands it was the lessee who ordered
the equipment and likewise the lessee who chose the equipment. If these were
the facts, then, in its view, a provision like Article 10 would not be fair,

29, - To the mind of the Italian Leasing Association, the text of this ar—
ticle did not seem to be perfectly consistent with the previous articles nor
to reflect the effective regulation and unfolding of the velationship at a
practical level., In fact, Article 1 (2) (a), even 1f not in precise terms, in—
dicates that the choice of the equipment and the supplier falls within the

province of the lessee, thus in some way bringing cut the lessor's rcle as a
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mere financizal intermediary, its duty being to acquire the equipment the
gpecifications for which it has received from the lesses (Article 1 (2) (b)).
This brings out the distincticn between the (financial) relationship between
lessor and lessee and that between lessee and supplier {(cf. Article 9).

In effect, in the trilateral finanéial leasing transaction the fin-
ancial risks were borne by the lessor, while those risks inherent in, op depen-
dent on matiers relating to the equipment or the supplier were borne by the
lessee who was responsible for their choice and specifications.

This was why the Italian Leasing Association considered that, except
in the case where the lessor had undertaken to deliver the equipment - some-
thing which did not nermally hapbpen in financial leasing transactions - non-

- delivery or late delivery of the eguipment were events the responsibility for
~which should be borne by the lessee and which could not in any case justify
the interruption or the suspension of the payment of the rentals under the-
finance lease. They tock the view that the lessor should in any case be re-
paid the sums alwveady paid to the supplier, against whom Tthe lessee would in
its turn have a right of acticn.

Article 10, on the other hand, in particular Article 10 (3), seemed
to the Association to correspond rather to a bailment than to a financial
"iocgic", and this had led to a distoriion of the quintessence of the relation-
ship, to a lack of consistency and coherence in the rules laid down in the
present draft and to a clear and marked divergence from the manner in which
the transaction actually unfolded in Italian practice (as moreover recognised

"by the case-law both of the lower courts and of the Supreme Court) and in gene-
ral in both Civil law and Common law countries.

30, - The use of the term "reasonable time'" attracted the criticism of the
delegate of Italy to the EEC co-ordination meeting, on the ground that the
‘moment in time that really needed to be considered in this comtext was rather
that after which the lessee would e{gﬁctlvely have nc further interest in conh-
tlnulng with the leasing sgreement,

31. - The queries of the delegate of Luxembourg to the co-ordination meet-
ing indicated that the distinction between the different cases dealt with, on
the one hand, in Article 10 (1) and, on the other, in Article 10 (2) perhaps
needed to be brought out more clearly in the drafting of these provisions.

(8) The Unidroit representative at the meeting had recalled that this notion
of a "reascnable time" had become a standard feature of international
commercial law Conventions and afforded a necessary measure of flexibi-
lity .in so far as it would be impossible to specify a single pericd apt
for all transactions and all circumstances. Cf. also UNIDROIT 1985, Study
LIX - Doc. 25, § 153.
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32, - The delegate of the Federal Republic of Germany to the co-ordina-
tion meeting supported the proposal made by the Unidroit Secretariat in the
explanat?gx report prepared in the wake of the first session of governmental
experts to the effect that, as the limitation placed by Article 10 (4) on
the lessee's exercise of its remedies against the lessor was clearly designed
to be consistent with the specific remedies conferred upon the lessee vis-d-
vis the lessor under the previous paragraphs of the same article, it would be
necessary to preface the provisions of Article 10 (4) by a clause indicating
that its provisions were without effect on the remedies conferred upon the les-
gee under the other paragraphs of the article.

33. - Doubt was moreover expressed at the co-ordination meeting as to the
wisdem of the-decision to fuse the provisions of the former Article 10 and
Article 11 as these appeared in the January 1985 draft in a single article, to
the extent that this fusion did not perhaps, in the light of the foregoing con-
sideratibns, appear to have been entirely to the benefit of the draft's clarity.

Article 12

34, - The Italian Leasing Association had difficulty in understanding the
reasoning behind Article 12 (3). Once more - indeed above all in regulating
this aspect of the relaticns between the parties - it considered that it was
necessary to take account of the financial nature of the transaction and there-
fore of the need for the lessor to have the possibility of limiting it own loss,
‘80 as to ensure that it be placed in the same position as it would have been
had the lessee performed the leasing agreement to the letter (Article 12 (1}
‘{d)). Clearly where the lessor regains physical possession of the leased as-
éet, it is under a duty to give credit to the lessee-deBtor for the amount rea-
lised over and above the afcrementioned amount by the sale or re-lease of the
equipment. Article 12 was a clause geherally Incorporated in the standard
forms of contract of Italian leasing companies. '

35. = The Japan Leasing;Association'poinied out, first, that the provisions
of Article 12 for termination of the leasing agreement in the event of default
did not correspond to the realities of leasing transactions in-Japan.

. In Japan any default by the lessee would result in it facing demand
for repossession either (1) by terminating the leasing agreement or (2) by en-
forcing a term of the leasing agreement accelerating payment of the rentals,

Consequently, the Japan Leasing Association thought that paragraph 'l
of this article should be changed to read: "In the event of default by the les-

see, the lessorsmay:

(9)nopaieit.; §157,
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(a) subject to paragraph 4 of this article, terminate the leasing agree-
ment or enforce a term of the leasing agreement accelerating payment
of the rentals."

The Japan Leasing Association proposed, secondly, that the part of
paragraph 1 (d) of Article 12 which says "to the extent that the lessor has
taken all reasonable steps to mitigate its loss" should be deleted because
uncertainties attached to the content and scope of "all reascnable steps."

Thirdly, it proposed that paragraph 3 of Article 12 should be dele-
+ed for the reasons mentioned above in connecticn with Article 12 (1) (a).

36. - There was a feeling among more than one delegate attending the EEC
co-ordination meeting that the provisions of Article 12 (1) (d) were perhaps
in need of clarific?iégn in the light of the comment made in the aforementioned

explanatory report that

”[E/he remedy provided for in littera (d) was designed not to give the
lessor an additional remedy on top of those already conferred under the
previous two sub-paragraphs, but rather to provide for the case where the
leasing agreement was silent or ambiguous as to the lessor's measure of
loss in the event of the lessee's default",

as it was felt that there could well be cases, for example loss of trading
profit sustained by the lessor as a result of the lessee's default, where it
would be legitimate for the lessor ta have an interest in seeking additional
compensation to that previded for under litterae (a), (b) and (c). It was
pointed out, in this regard, that tthe lessee had also to assume a part of the
commercial risk attaching to the transactiom. !

Article 14

37. - The United States of America notéd that the Convention created a
carefully balanced scheme as between lessors and lessees. The right to opt
out of most of its provisions should be carefully limited to avoid unfair
use of economic power. Thus the bracketed clause should be filled in with
a fairly extensive list of provisions from which the parties may not derogate;
it might also be possible to reverse the article and provide a shert list of
provisions from which parties may derogate.

387 - The Government of the United Kingdom was of the opinion that conside-
rable attention should at an early opportunity be devoted to identifying which

provisions of the future Convention were to be of a mandatory nature and which

were to be of a non-mandatory nature.

(10) op. cit., §169.
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39 — This was an issue that also surfaced at the EEC co-ordination meeting
where the Unidroit representative had explained that it had all along been
the view of the authors of the draft that such a decision was conly feasible
at such time as it became possible to have a more complete picture of the
future Convention. He peinted out that there had ne?ertheless all along been
a feeling within the study group that, the uniform rules being in the nature
- of a basic, permissive legal framework designed essentially to distinguish
financial leasing from the various neighbouring legal concepts with which it
had hithertc almost invariably been confused and thus to promote its use at a
cross—border level by the enhanced degree of legal certainty. which it was
ant1c1pated.would pesult from such an exercise, virtually all thé-prbvisions
of the future Convention should be amenable to exclusion, derogation or vari-
ation. The delegate of the United,Kinédom_to the co-ordination meeting never-
theless took the view that there should be no possibility under Article 14 of
_contracting out of those provisions. concerning the definition’ of the transac~

tion nor out of any provisions regarding: jurlsdlctlon.
Aniicle 15

40, - The United States of America considered that it would be wise in this
Kartlcle or elsewhere to preserve the prov151ons in those iInternational agree-~
'ments o aireraft, ships and motor vehicles thatdeal with public notice to
ensure that this Convention is not considered to supersede those provisions.






