UNIDROIT 1986
Study LIX - Doc. 28
{(Original: English/French/German )

Unidroit

COMMITTEE OF GOVERNMENTAL-EXPERTS FOR THE PREPARATION OF A CONVENTION

ON INTERNATIONAL FINANCIAL LEASING

Revised text of the preliminary draft uniform

rules on international financial leasing

proposed by thé drafting committee with a
view to taking.account of the views expréssed
during the coﬁmittee of governmental experts'

first reading of the text adopted by the

Study Group:
Observations

submitted by the European Federation of Equipment Leasing Company

Associations (Leaseurcpe)

Rome, March 1986



UNIDROIT 1986

Study LIX - Doc. 28

{Original: English/French/
German)

ERRATUM

bis
At pages 5 and 5

What is set out as though it were the text of, and supporting comments
relating to Article 9 (3) should be read as the text of, and supporting
comments relating to Article 10 (3).




LEASEUROPE

OBSERVATIONS OF
LEASEUROPE

ON THE UNIDROIT DOCUMENT LEASING C.g.e. lst Session / W.P.1
(Rome, 18th April 1985 -~ evening)

Revised text of the preliminary draft uniform rules proposed by the
drafting committee with a view to taking account of the views ex-
pressed during the committee of governmental experts' first
reading of the text adopted by the Study Group

Preliminary remark _
The Federation states that the UNIDROIT document is only
concerned with international transactions.
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LEASEUROPE B -1 -

TEXT - 18th APRIL 1985 (evening)

PREAMBLE

THE STATES PARTIES TO THIS CONVENTION.

'RECOGNIZING the importance of removing the legal impediments to
1nternat10na1 financial leasing, while maintaining. a fair balance of
interests between .the different parties to the transaction,

AWARE of the need to make 1nternat10na1 financial leasing more available to
developing countrles ' '

CONSCIOUS of the fact “that ‘the  rules of  law governing the traditional
contract of hire are ili-suited to the distinctive triangular relationships
created by the financial leasing transaction,:

RECOGNIZING therefors the.desirability of formulating certain’ uniform rules
relating. przmarllv to the civil law aspects of international - financial
leasing, '

HAVE DECIDED to conclude a Convention for this purpose and have thereto
agreed as follows
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LEASEUROPE - 1 bis -

TEXT PROPOSED BY LEASEUROPE

PREAMBLE

THE STATES PARTIES TO THIS CONVENTION

RECOGNIZING the importance of removing the most important legal impediments
to international financial equipment leasing, while maintaining a fair
balance of interests between the different parties to the transaction, (1)

Unchanged

CONSCIOUS of the fact that the rules of law governing the traditional
contract of hlre merit belng adapted te . the distinctive tripartie
relatlonshlp created by the 1nternat10nal financial Eea51ng transaotlon (2)

RECOGNIZING therefore the desirability of formulating certain uniform rules
relating prlmarlly to the legal aspects of 1nternat10na1 financial 1e351ng,.

(3}

HAVE DECIDED to conclude a Convention for this purpose and have thereto
agreed as follows:

REASONS

(1} The aim of the Convention, which is to remove all the legal impediments
of 1nternat10nal flnan01al leasing (for eguipment only), should be’
limited. Considering the formulation of Art. 15-2, the subjects not
expressedly dealt with by the text will be regulated by the general
legal prlnC1ples which inspire it or by the law of appliction by virtue
of the international private law. :

(2) The rules of the leasing contract do not in themselves constitute the
exclusive basis of the leasing regulations although in the opinion of
the Federation, these rules constitute the essential fundamentals at the
very least. Consequently there is a need to state that the adaptation
of these rules to the  foreseen body is perfe\t:ble ‘instead of being
"ill—suited" as is mentioned in the text.

(3) The reference to civil law is too limited seeing the contents of this

idea in certain countrles It seasms more opportune to speak of "legal
aspects"
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LEASEUROPE ' -2 _

TEXT - 18th APRIL 1985 (evening)

1.

ARTICLE 1

This Convention governs a _financial leasing transaction in which . one
party (the lessor), on the specification of another party (the lessee),

a) enters into an agreemsnt (the supply agreement)} under  which it
acquires plant, «capital gocds or equipment (the equipment)- from a
third party (the supplier) and ' :

b} enters into an agreemevt (the lea31ng agreement) granting . te  .the
lessee the use of the equipment for business or professgional purposes
in return for fhe pavment of rentaWSa ; :

The financial_leasing transaction referred %to in the previous paragraph.
is a transaction ‘which- typically possesses the following main
characteristics: : ' '

a) the lessee relies on its own skill and judgment in specifying the
equipment and in selecting the supplier; :

b) the equipment is acquired by the lessor in sonnection w1th a lea31ng
agreement which either has been made or is to be made between the
iessor and the lessee; and

¢) the rentals payable under the leasing agreement are fixed so as to
take into account the amortiszation of the whole or a substantial part
of the cost of the equipment.
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LEASEUROPE ~ 2 bis -

TEXT PROPOSED BY LEASEUROPE

ARTICLE, 1.

1. This Conventlon governs a flnanCJal leasing transactlon in which one

(the lessor),

_a) enters into an agreement {(the supply agreement) on the speclflcations

of another party (the lesgee) under which it acquires ownership of
plant, capital goods or equ]pment (the equipment) from a third party
{the - suppiler) and (4)

b) grants to the lessee the use of the equipment thus acquired for

business or professicnal purpsses in return for the payment of
rentals, under an agreement (leasing agreement)(4) '

2. Unchanged
a) the lessee selects the squipment and the supplier; (5}
b) Unchanged
¢} the rentals payable under the leasing agréement are fixed so as to
take into account the amortisation of the whole or a part of invest-
ment made by the lessor. (6) '
REASONS
(4) It is the supply agreement (and this only) which is entered into on the
specification of the lessee. The lessor acquires ownership of the
equipment, the use of which is granted to the lessee under an agreement
which is in itself the leasing agreementn
(5) The selectlon of the equipment is the responsibility of the lessee : he

(8)

also selects the suppller,

The amortisation of the good evokes a financial idea which is the return
on the investment made by the ler“or; in this- respect this idea is more
accurate than the "cost" mentioned in the text. '

86012701 /E g




LEASEUROPE ' -3 -

TEXT ~ 18th APRIL 1985 (evening)

ARTICLE 2

2. For the purposes of this Convention, if a party to the supply agreement
or the leasing agreement has mecre than one place of business, the place
of business is that which has the closest relationship to that agreement
and its performance, having regard to. the circumstances known to or
contemplated by the parties at any time before or at the conclusion of
particular agreement.
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LEASEUROPE ~ 3 bis -

TEXT PROPOSED BY LEASEUROPE

ARTICLE 2

2. For the purposes of this Convention,” if a party to' the supply agreement
or the leasing agreement has more than one place of business, the place
of business is that which has the closest relationship to that agreement
and - its performance, having regard to the circumstances known or
contemplated by the parties at the conclusion of the agreement. (7).

REASONS

(7) At the conclusion of the agreement, the circumstances which preceeded
this conclusion are inevitably considered. '
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LEASEUROPE -4 -

TEXT - 18th APRIL 1985 (evening)

ARTICLE 5

1. The .lessor's title to the equipment shall be enforceable against the

lessee's trustee in bankruptcy and creditors ‘provided that the lessor

- has complied with such rules, if any, as to public notice ras may be

prescribed by the law of the State of the lessee's principal place of
business. ' '

2. This article shall not apply in relation teo a creditor having a lien or
@ security interest in the equipment. :
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LEASEUROPE - 4 bis -

TEXT PROPOSED BY LEASEUROPE

ARTICLE 5

The lessor's title to the equipment shall be enforceable
against 1) third parties ;
or 2) the lessees' trustee in bankruptcy and creditors as well as
the successors in title of the lessee provided that the lessor
has complied with such rules, 1if any, as to public notice as
may be prescribed by the law of the State of the . lessee's
principal place of business. (8)

2. This article shall nct apply in relatién'to a creditor having
a 11en in the equipment, enforceable to the cwner by virtue of the law of
the country where the lien is enfﬁrceﬂ f9)

REASONS

- {(8)

(9)

The statement of the parties against whom the lessor is able to enforce
his titie, should be “Jmpleied hy those having a security interest or
the third parties in general. :

We should note that the perogative of the lessor would remain subsidiary
. compared to a security interest {(e.g. tax, social security ...) or a
lien which would evoke international public order of the State
concerned, However, in the absence of such a regulation, there is need
to reserve more favourdhle conditions than those already foreseen by
the Convention, for the leasing company. The desire expressed in these
observations results from the conception,that the economic ownership and
the legal ownership are, in fact, only two facets of the same reality
for Leaseurope,
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LEABSEUROPE - 5 -

TEXT - 18th APRIL 1985 (evening)

ARTICLE 9-

1. Where. the supplier knows the purpose for which the lessee requires  the
.equipment, the duties of the supplier under the supply agreement shall
“also be owed to the lessee as if it were party to that agreement and as

if the equipment were to be supplied dlrectly to the lessee for its pro-
fe591onal or bu51ness purposes.

2. Nothing in this article shall entltle the lessee to termlnate the supply
agreement. : .

3. Where the supplier fails to deliver the equipment in accordance with
paragraph 1 or paragraph 2 of this article, the lessee shall be entitled
to terminate the leasing agreement to recover any rentals and other sums
pald in advance,
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LEASEUROPE - 5 bis -

TEXT PROPOSED BY LEASEURCPE

ARTICLE 9

1. Where the supplier knows the purpcse for which the lessor requires the
equipment, the liabilities of the supplier for default in the performance
of the supply agreement ghall alsc be owed to the lessee as if it were
party to that agreement and as if the equipment were to be supplied
directly to the lessee for its professional or business purposes. (10)

2. Unchanged

3. Where the supplier fails, to daliver the equipment in accordance with
paragrapht 1 or paragraph 2 of this article the lessee shail be entitled
to terminate the leasing sgreement ' recover any rentals and other sums

paid for services not yet rendered. [11)

REASONS

(10) There is reason to ask if the projected use of the equipment, mentioned
in the supply agreement is not that which foresees the lessor, (and
not the lessee), as bheing the only counterparty of the supplier in this
agreement.

In the negative, the present formilation of the text would not conform
to the theory of the effect of the agreements {privity of contracts).

(11) Assuming that the lessee puts an end to the leasing agreement, he can
only recuperate the sgums corresponding . to services not yet rendered
from which he has not effectively benefitted (rentals). However, it is
different for those sums which must be paid in all circumstances
(insurance premiums on bhig-ticket operations, customs tax ...). '

Article 10-4 assumes the continuation of the contract.
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LEASEUROPE

TEXT 18TH APRIL 1985 (evening)

ARTICLE 11

{Incorperated in the new Article 10)
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LEASEUROPE ~ 6 big ~

TEXT PROPOSED BY LEASEUROPE

ARTICLE 11

The lessee is responsible vis-a-vis the 1gssor in the case of insclvency of
the supplier, especially as he has a free choice of the' selection of the

equipment as well as of the supplier. (12)

REASONS

{12} The introduction of this new article is justified by the principle of
"a fair balance of interests between the different parties" required by
the Convention in the preamble.

This case envisagez the responsibility of the lessee vis-a-vis the
lessor in the case »F ingsiventy of the supplier and gorresponds (in.
terms of reciprocily) to the provisizps of Art. 10 where the lessee is
the beneficiary.
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LEASEURCPE : R

TEXT - 18th APRIL 1985 (sverning)

ARTICLE 12

4. The lessor shall only be sntitied to herminate the leasing agreement  or
accelerate payment of the rentals if it hes by notice given the lessee a
reasonabie opportunity of remadying the default so far as the same may

" be remadied. '
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LEASEUROPE - 7 bis -

TEXT PROPOSED BY LEASEUROPE

ARTICLE 12

4. The lessor shall only be entitled to termlnate the leasing agreement or
accelerate payment of the rentals if it has by notice given the lessee a
reasonable time within which he must remedy the default so far as the
same may be remedled (13)

REASONS
{13) The term “opportunity" is too vague; in fact it de51gnates the terms

and reasonable amounts of time that the lessee is allowed in order to
repay sums to the lessor biit without reduc1ng_the amounts.
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