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Article g

Under this provision the duties of the supplier under the supply
agreement shall also-be owed to the lessee as 1if it were_ itself a party to:
‘that agreement and._as if the equipment were to be supplied directly to the -
lessee for its professional or business purposes,

We .appreciate that, as the statutory right of action inuring to the
benefit of the lessee derives from the supply agreement (an agreement to which
the lessee is not a party), the supplier's duties under this agreement should
be owed to the lessee as if it were itself a party to that agreement (cf.

.

Explanatory report, §§ 1u7-148),

And we also see how the supplier's duties to the lessee are indepen-
~dent of its duties.to the lessor under the Supply agreement, and how a poste-
riori the lessee is entitled to ¢laim compensation directly from the supplier,
compensation which may be broader in scope than that contemplated by the sup-
ply agreement (cf. Explanatory report, § 138).

_ .~ Accordingly, in the event of default or breach of the supply agree-
ment, the right to sue for the compensation contemplated by the supply agree-
ment and the right to sue for the compensation provided for under Article 9
¥est at the same time.

There can be no gainsaying the fact that these two rights are com
peting rights except to the extent that the supply agreement prohibits the
lessor from suing the supplier.

In this case it is necessary to regulate the matter of the competing
duties of the supplier so as to avoid the risk of payment of the compensation
arising out of the same basic act being made twice over,

Another problem which ought to be regulated concerns the rights of
set-off which the supplier may enjoy vis-a-vis the lessor and whether or not
the supplier should be able to raise these against the lessee where the latter
is pursuing its remedies against the supplier under Article 9. This problem
also Prequires a uniform solution.

One possible solution would be to introduce an additional parégraph
in Article 9 providing that: '

"In the case addressed in paragraph 1 of this article, the lessor's
rights of action against the supplier under the supply agreement shall
no longer lie where and to the extent that the lessee has exercised its




rights of action against the supplier,”

Article 10 (&)

Under this provision the lessee is stated not to be entitled to with-
hold payment of its rentals for non-delivery, delay in delivery or delivery
of non-conforming equipment except to the extent to which this results from
‘the act or omission of the lessor,

By virtue of this clause, the lessee is under the obligation of con-
tipuing to pay its rentals in the face of non-delivery of the equipment where
this is not the pesult of an act or omission of the lessor. This means that,
. in the case of non-delivery or a delay in delivery, the lessee must firgt es-
tabllsh the facts for which responeibility may be laid .at the ddor of the
lessor before becoming entitled to withhold payment of its rentalsi’ ..

- The Explanatory .report explains that this arises from the fact that
the léasing agreement has to go on operating so long as there is still an op-
portunity for a tender of conforming equipment.

However, even if it is the lessee who selects both equipment and
supplier, as is stated in Article 1, the acquisition of the equipment is, un-
der the leasing agreement, incumbent on the lessor. We take the view tﬁht
the delivery of the eguipment and therefore the consequences of the supplier's
failure to deliver the equipment in accordance with the terms of the supply
agreement have more to do with the acquisition of the equipment than with the
selection of the same; the suppller's duties under the supply agreement are
only owed to the lessee under Article 9 where the supplier knows the purpose
for which the lessee requires the equipment. It would be very unfair for the
lessee to have to go on paying its rentals to the lessor,

We would accerdingly propose'that the words "be entitled to withhold
the payment of the rentals, or" be deleted in Article 10 (4).

On the other hand, where there is non-delivery or a delay déccurs in
delivery, the rule under the proposed draft Convention as regards the matter
of the lessee's payment of its rentals should be that the lessee should have
the possibility of withholding the payment of its rentals even where the non-
delivery or the delay in delivery is not the result of an act or omission of
the lessor. In certain bipartite contractual rélatibnships it is not unusual,
while the contract goes on cperating, for one party either to have its duties
under that contract reduced or to be relieved of its duties thereunder as a

result of the other party's non-performance.



Besides, the leasing agreement is bilateral; the use of the equip~
ment corresponds to the payment of a rental. This is the principal purpose
of the leasing agreement. Thus the rentals to be paid for the equipment must
provide a measure of adjustment between the two parties to the leasing agree-
ment, and it would'be natural to relieve the lessee from the duty of paying
those rentals corresponding to the time during which it stiil had not received
delivery of the equipment or had not been able to use the same, glven that ‘
_fesponsibility for non—delivery cannot be laid at the door of the lessee,

Furthermore, the lessor has its own rights of action to seek redress
for the loss or damage that it has sustained.

.

Afticle 12 (1)

This provision lays down that, in the event of the lessee's default,
the lessor is entitled to temminate the leasing agreement, repossess the equlp—
ment follow1ng such termination and/or recover accrued rentals.

We would propose just one thing. This concerns the matter of guar-
antees. It Happens. relatively frequently or is at least foreseeable in the
case of international financial leasing transactions that a lessor will pre-

'quire the granting of a surety in respect of the lessee's performance of its
duties under the leasing agreement, given that the equipment leased Wlll nor—
mally be very expensive.

Where such a surety is able fully to guarantee the lessee s perfor~
mance of its. duties, then the:matter of the lessee's default needs to be dealt’
with otherwise than in the way in which it is dealt with in Article 12.

In these c1rcumstances the lessor may be satisfied to receive the
rentals which have accrued from the guarantor instead of terminating. the
leasing: dgreement.

It would accordingly be better tc include some paragraphs in Article

12 dealing with the matter of guarantees. As to their contents and.the man-
ner in which they might be intreduced, we would hope that these are matters
which the committee might examine. In any event, there are two main aspects
which mlght be studied: first, the lessor's giving notice to the guardntor
in the event of the lessee's default and, secondly, the continuance of the
agreement notwithstanding the lessee's default to the extent that the surety
guarantees all the lessee's duties under the leasing agreement.






