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PREFACE

At its Suth session, held iniMay'lgBS the Governing Council requested
the S8ecretariat to draw up. a preliminary report on the. franchlslng contract with
a view te decldlng whether the ‘subject ‘should be’ lncluded in ‘the new Work Pro-
gramme for the triennial perlod 1887 to 1989,

The report was considered by a sub~committee of the Governing Council
during its 65 session in April 1985. While recognizing that franéhising railses
a wide variety of legal problems, some of which it might not be feasible to regu-’
late at internmational level, the sub-committee came to the concluslon thaL the
sub;ect should be lnClUdEd ln "the new Work Programme.

The Goverming Council endorsed this recompmendation of the sub-committee
and requested the Secretariat to submit the report, together with a- questioanaire
designed to elicit further information, to Govermments, professional circles and -
recognized experts in the field, The questionnaire is attached heretc as an
Annex tc the report. '
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INTRODUCTION

oo oo The:term 'franchising! indicatesa relatively new type of agreement
in Europe. There.is no.exact dﬁfini;ionpof-a:f:anchigeagreement.-zgvepy.“_,
author, law (when there is one)..and court. defines it differently. This: situ-
-ation isjeffegf;vely,i;;gstngtedfby*the.Repomtﬂof.theU,S,-Ad"Hoc,CQmmitteé_;_.
on Franchising which states:., ... . =~ o

“The' term '"franchise' as used ip the business world, has been applied
_,sg:indisgpiminaxe;y,‘and;to such»diverse-busingssuarranggmgnts, as to

jdefy,consistent‘definition. At .one extremé.it;is_a-si@plgfgrantjqum P
- one. party. to anqthep-tg;sell_the,gggntiﬁgﬁpartyjé;goéds.. At the .other

"While thefxermmehpompgssgs:a,bfoad.range-of marketiqg7sys§ema,,much

“of the'busingss.qpmmunity;has come to think_of.a:lfranphisef aggprima~( )
rily a device for.exploiting an estsblished trademark. op tradename,,." ~’,

Originally, franchising was introduced from the United States, where
it developed asfa*system”fqr‘markefing-produde'aﬁd services, It is thought

to'have'begun*aftéf'the"ﬂmerican Civil War, when it was both dangerous anid

After its considerable success in the United States,-franchiSingq
came.also.to Eurcpe, at. first ag a fobm‘of-exploitation of the Kuropean map-
ket by_AmeriqanfbaDCQisqrs(Coca-Cola, Hertz, Avis), later as a contract regi-
‘stered,between.gn;y_Europeg? %ar%ners (Ppéna%al,_?ronuptia,.Standa, Coin,
Rinascente,,Sanma,rNords e}l . _ : S : - :

Every European State has, how?ve;, adapted ffancﬁising to ﬁhg needs

of its market:an?q o the taste of its consumers, as well ag torthe”provisions:of
its'legal system . This in part ekxplains ' the differenéesVquﬁd”When'examin-

+ (1) Report of the Ad Hoc,Coﬁmitreeson Franchising (1969) ccy Trade Reg. Supp .
Dec. 15, 1889, p. 5, in Austin 4, STICKELLS, Federal Cofitrol of Business,
‘ Anititrust Laws,;Rochester/San;Prancich 1972, p. 237 nota-1. o -
(2) Ibid-a.‘P- 7. . : R N -
{(3) Aldo FRIGFANI. "Nuove rifieSsioni~in.temafdi-franchisingﬂ;yBiurisPrudenza
_ italiana,lJan.;1980;“PartiFouri Col. 204, N
(8) Ibid... : . . N LI

et

—
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1ng the defmrtlons of what a franchlslng agreement ac‘tually is. For the _
: purpose of fhlS etudy, Whlch lS, “in brlef to analyse the’ franch151ng pheno-

menor with™a" iew foa 90581ble unlform law, it 'is neceeeany to attempt a de-
"finltzon of - franch131ng Clearly, at thle etage it Wlll be more in he nature
" of ah explanatlon of what has beern ‘called - fTénchlSlng, 1ncludlng atl illustra-
tion of the differences between the definitiens whleh have emerged in the
course of the e;ﬁammanen Q._f ‘.Ch.e Phen@menon,

The study wzll go on. 4o examine the varlous probleme which arise

- “with franchiging as, for example, ‘the most common abuses, the prablem of the

independence, oOF dependence, of ‘Yhe franchlsee the fate of the stocks on ter-
mination of a contract etc.. Flnally, lt w1ll illustrate the remedles that have
been adopted by the leglslatlon “that’ EXlStS, or by. that pr0posed, in differ-
ent’ countrles, as well as refer to the vegulations of the frenehlslng associa-

" 'tions as declared in the Codes” of Ethles they have adopted ¢

Coneldenlng the difficulties involved in any attempt at the adoptlon

- of a uniform law or convention on franchising, the queations naturally arise
firstly, of whether it is poeelble at all, and secondly of whether it is worth
the effodt. Thls study wall attempt to furnlsh the elements necessary to ans-
wer the flrst of these queetlons. The second can “best be answered by an exami-
nation of the’ economic 1mportence of the phenomenon.

Grea{ Brlfaln jIn Brltain franchlslng turnover in 1984 reached £1 biliion.

It consists of 8000 operations employlng over 70,000 peeple.‘_Pranchlslng has

trebled in the last 5 years, and is confidently. expected to. grow fivefoid in

the next flve. ,It is. expected that turn?ver will preach £5 billion by.1989

provzdlng emplOyT%nt for 350,000 people, i . Increase in franchised businesses

is 12% per year.: is estimated that franchising accounts for nearly.10%
)

of the retall market.

lPrance In’ France it was” estlmated that at the beglnnlng of 198l “the number
of franchieers had “reachad’ 330 and that of franchlsees 13 891, The flgures

for- 1971 were 34 and 2000 respectively. " Frenchlelng turnover in 1980 was esti-
mated at between 44 ané 50 ?&%llon FF, representlng 6-7% OFf the total furnover .
of the dlstrlbutlon sectox.

[T L

,'fl) Tony DUTFIELD Franchlelng zn Great Brltazn, 1nfo vol 7 No. 2 March/
April 1985, D« 5.
(2). Jeap-Lomis BARROIS, Franchise-Franchise, ‘info vol. 7 No. 2‘“Merch/April
1985, p. 7. A8 total’ turncver fon frenchlelng Barrols glvee the figure of
: £ 15,041 ,000,000. < o
(3} Andy POLLOCK, Expanding your. Buginess by French151ng, lnfo vol. 7 No. 2,
March/fApril 1985, p. 25. snmn
{1} Bulletin Financier de la BanguéiBruxellés ‘Lambert, Le franchleing une
Formule insuffisamment exploitée; 17 December 1982,. also: publlshed by
Probldmes &conomiques, & Jan. 1983 No.l.,805, p. 23 under the title’
Wie Franchisage, avantages et contraintes™.
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Belgium. In 1381 there existed in-Bélgipm 64 franchisers apd some 2000 fran-
chisees with a business turnover of more than 50 billion BF. In 1980, Sales -
'thqoughﬁfran;hised_bgﬁineSSes,ﬁéﬁresénted 3% ofiﬁﬁe"sa;eéréf_;he ?etéii”mgfket
and almost 4% of that.of independent commerce, = - T T

bt TN

Netherlands. In the NetheriandsAat7the end of 1983 there were 185 franchisors
and 5796 Franchisees, These two fiigures represent an increase since "981 of :
£.3% and 63.6% respectively, - In-the!Same.period of'timeethe-numbeﬁ;of"peoPle
emp loyed by franchisees weni:up by 69.6% to 24,825, and the sales of ‘franchi-
sees almost'do??}ed, the increase béihglgﬁll%,“to.reach-theafigupe of -NFL-
8.788.900.000, the automotive services, industrial activities and soft drink

bottiers being excluded from these statistics.

sweden. There are-ahout 50 franchisers in Syeden with around 430 franchisees. -
In 1983 the turnover of the 410 franchisees and the 90 branches of the 30
fran?g%sors members of the Swedish franchise association was almost 1.2 billion
SKr. '

Federal Republic of Germany. In January 1984 there were more than 310 franchi-
sors, and over 60,000 franchisees in the Federal Republic of Germany., The
turnover of the known systems in 1982/1983 was around 98 billien DM, which,
taking into comsidération also a certain unknown factor, is around 105 billion
DM.  The franchise business represents around 22-25% of the turnover of the
total retail market., It is estimat?&)that in the period 1984-1394 this share
of the market will increase to 33%,

U.S.A. At least one third of all retail sales in the USA is cavried out vig
franchising, W%S? approximately 2000 companies currently offering franchise
opportunities, - Admittedly this large figure includes automobile venders
and petroel pumps, which most often is net the case in Lurcpe. In the former

the franchise share of the market is 80%.

The above figures give an idea of the extent of the phenomenon to-
day. Wheré possible, the growth rate has also been indicated, Franchising

(1) Bulletin financier de la Banque Bruxelles Lambert, Le franchising: une-
formule insuffisamment exploitée, 17 December 1982, alsc published by
Problémes &conomigues, & Jan. 1983 No. 1.805, p. 23, under the title "Le
franchisage, avantages et contraintes".

.(2) Dutch-Franchising Assoclation, Franchising in the ‘Netherlands, Year: 1383,

- BéSed.on:-Busineésdefmat‘Franchising; P L T

{8) Kommittédirektiv, Franchising, Dir, 198k: 37, exposé by the Head of the |
-Department of Justice, Wickbam MP,

(4) Dr Knigge Franchise Management GmbH, Pressenotiz, Minchen 19 January 1984,

(5) Tony DUTFIELD, Franchising in Great Britain, info Wol.7 No. 2, March/

April 1985, p. 5.




is a system Whlﬂh ‘has spread to the most dlverse busxnesses. Mendelsohn 1n '
.his "Guide to Pranchlslng", glves ?i main areas, w1th a. few subdxv;szons,

partlcularly in "Food Operations". This list 1ncludes the follow;ng areas,
amengst others: Accouwnting/Tax Servzces- Agrlbu51ness' Art Gallerles Auto '
Dlagnostlc Centres; Auto Rentals/lLeasing; Beauty and Slendering Saloms; Build-
ing and Construction; Campgrounds; Chemical Maintenarice Products; Cosmetics;
Dispensing Equipmént (Focd and: Beverages), Entertalnment Foud Operatlons,_"
Health Clubsj; Industrial Supplles/Serv1ces- "Motels ; PesgsComtrol; Printing/
Dupllcatlng Services; Piblishing; Schools/Instruction;: Bport/Recreatlon'
Travel Agenc1es, Water Condltlonlng Systems and:. MlscellaneOus Products and ’

Wi

" Services,

(l) Martln MENDELSOHN, The Gulde to Franchlslng, Third Edltlon Qxford igs2,
738ff o . .



CHAPTER I ~ THE DEFINITION OF FRANCHISING

}A:majprﬁﬁiffidulﬁy'whén cdﬁéidéﬁiﬁé‘the posSibiﬁiﬁyfpf'ﬁhiquﬁ‘ﬁro_

visioné_cnl franchising is without doubt the lack of an exact definition, As

indicated in the. Introduction, every author, court or law. (where cne exists)
‘gives its own. definition, ingormporating items which are needful for its own,
legal system, but which do mot have a qdfrespon@igg_impormanqe,Vﬁf_eVénjsense,
in another legal system. .In the pﬁepafafioniﬁftiﬁis study d§grffhirﬁﬁ?&é?ini-

tions were found.. L
em ,iq,es§énééglf#ahcni§ing may'be-cogggégﬁed & system fbr‘ﬁéﬁkéﬁfﬁg a
product or service, It.is a cohfractfhéfweéﬁHBﬁe party .(the. franckisér) and
a second pgrty_(thé:franéhiSEgJ by which the former pefmiﬁbwghe:iatter"to
market a certain product opr service under his trademark, tradename or symbol,
against the payment of‘énaéﬁfrahce_feé'or royalty, or both. It;is,;bdwévér,
the franchisee that makes the investment necessary to the business - he is a
. businessman in his.own right-and not an employee of the franchisor. Charac-
teristic .of a_fqanchise;is the transfer of know-how, This tekes the form of
an obligation for the franchisor to trainftheifranchisee id_%ﬁéicéﬂ@@g# of
the business, in the organisation of the shop and work. | Thé FPanchisee must
in turn follow the instructions he has received and act in conformity with his
training, These instructions may even refer to the layout-of-the .shop and/or
tc the uniforms of the employees (see, for example, McDonzld's). '
.Thé'ﬁéﬁsdning5behind'this is simple: the- franchisor offers.the. fran-
chisee the possibility of using his trademark, tradename or symbol. This
trademark, name or symbol is a well-known one, which means that the. franchisee

benefits by already having potential clients, At the same time the franchisee

'is“his'owh'masﬁe?;=§glhas invested his own money and is therefore not an em-
ployee of the Franchisow. ‘As, however, he enters into-and becomes' part of a
-network of shops”brganised in a similar manner, he is obliged to maintain the
{S?angards,anﬁwﬁpocedhfgsféet.by the franchisor, in order not to discredit his
fellow franchisees and thé.fré@qhisof.“;Thié.expiainglfhe.hegéssity for the
training provided by the franchisor and the uniformity ‘of the business set-up
between the parties invelved; to the public, they appear as belonging to a
chain with the sdme ownér. BRI L :

- Clearly, the franchisor will wish +o have some means of controlling
the compliance. of the franchisee with the standarda and procedures he has set.
The franchise contract therefore provides for such aléontrol,hbrf"écntinued
interest", Here a problem arises which concerns the natire of the control.
I£ it is, too stringent, the rigk is that the indepenﬁence of the franchisee
is so underminded that he can in effect be considered an employee of the fram-




1. Legisiation - : o

chisor rather than an independent bisihessman., A balance must therefore be

STIUCK between the need of the franchlsor to control the franchlsee and the

latter s 1ndependence (see the sectlon on’. the 1ndependence of the franchlsee)

There are only a few laws on franchlslng. Thlrty six States in the

Y, S A., Alberta in Canadé and Japan have ‘adopted regulations. As yet “there

are no spec1f1c regulatlone 1n Europe, even if proposals have been made in
France and the possibility, or ‘niecessity, of introducing leglslatlve measures
has been discussed, or is being discussed, in other countries. Most of the
laws which have been adopted in the United States are specific to certain
categorles, g.g. for automeblle dealers, agreements which would not be consi-
dered franchising in Europe. The Uniform Law Conference in Canada has elabo-
rated a Uniform Franchlses Act which- is of partlcular 1nterest to thls study,

o ..as it attempts fto create a Uniform Law for a federal State whlch 1ncludes
: prov1nces with both Common and Civil Law tradltlons.-

The various Codes of Ethlcs which have been adopted by the natlonal'
franchlse assoc1atlone, 1ncludlng the one adopted at European 1eve1 are alsc

:f4of 1nterest bui do not attempt a deflnltlon of franchlslng

rre T

Hew, in fact, has franchising been defined? IF we first consider

= the definiticns exletlng'ln laws.:already adopted we nay quote the follow;ng

: Callfernla Franchase Investment Law- (1970) e
. Sec, 31005 (a) "Iranchise! means a contract-or-agreaﬁent eithel expressed
or lmplled whether oral or written, between two ‘or move persons by which:

(l) A franchlsee 15 granted rhe rlgh* to engage 1n the bu51ness of of-
!H”wferlng, selllng or dlstrlbutlng goods or services under a marketing
" plan or system prescrlbed in substantlal part by a franchlsor, and

'LQ)!UThe:operatlon of the.;ranchlsee s business pursuant-to such plan or

' system is substantially associated with the franchisoh's trademark,

sorvice mark, trade name, logotype, advertising or other commercial
symbol desagnatlng the franchleor or its afflllate and

(3) :The franchlsee 1s requlred to pay, dlrectly or 1nd1rectly, a fran—
chise fee.,"

ST ST t Lo i)

~ This Sémg.eeeﬁieng ﬁhqgﬁh(bigigpésueﬁ to inélude‘%éne;eonfpactnal

(1) California Corporations Code, Division 5, Parts 1 through §, Sections

31000 through 31516, added by Caiifcrnia Laws of 1970, Chapter lupo, ap-
proved September 18, 1370, effective January 1, 1971,



agreements be¢Ween~petroleumueo:paratlons or distributdrs angd gasollne dealers
as well as -similar agreements, under the term "franchlee”_]. -

.The, definztlon of & "franchlse" contained 1n the WlsconSLn Franchlse
Investment Law (1971) is almost identical +o that of the California Franchlee
Investment Law, the difference net being of substanrial® importance ("franchleor 8
: bu31nese ‘and trademark" instead.of just "franchlsor =Y trademark“ in (2)).

ThlS law, howeVer, goes on to 1nd1cate that, unlees speclflcalLy
stated otherwlse, "franchise" Anc¢ludes area franchlse, defined as'"any con-
tract or agreement;between a2 franchlsor and a eubfranchlsor whereby the - eub~
-franchisor isg, granted the right, for cons;deratlon glven in’ whole or in‘part
For such. rlght to sell or neg231ate the sale of franchlses 1n the name or
on.behalf of the franchisor™, . ’ : '

Before consmderlng the next law, several observatlons on the above'
definition may be made, . First of all ‘the deflnltlon epec1f1cally lncludes
both express and :melled, oral- and wr:.t‘ten agreements, whereas oral and 1nplled
agreements are more often than not excluded & written. agreement belng a PPGPE‘
qu151te.; : :

oo 3 -

New Jersey Tranchise Practices Act.

. ” "Franchlse" means & written arrangement for a definite op. indefinite
‘pePlOd in which a person grants to anotherp person & license to:use- a. trade
‘name, Tradenﬁr%, service mark, or related charactermstics, and: in which there
is =& commun ity of interest in the marketlng ?f goods or services- at;wholesale,
retall by lease, agreement, or otherwlse”

This exprese inclusion of &n. oral” agreement is difficult to under-
stand when conelderlng franchising. How 1ndeed, can a franchise agreement,
with all it entails, be "ohral" op even implied? Admlttedly, the validity of
such agreements is admitted under the general law of contract, bUt the possi-
bility of applying this general principle to franchising :in practice may be
coneldered to. be only negllglble if that.,

_ Secondly, both franchlsor and franchlsee may be elther 2 physical
or a JUﬁlleEl person. However, certain relatlonshlps are excluded: a fran-
chlse cannot be a traneactlon between a holding " company and Its subsidiary or
between eub31d1ar1es of the ? e holdlng company oy between an individual and

‘a colpany céntrolled by him, - UF course, here the problem of the definition
of "control" comes up: when shall such a2 control be deemed to exist? This
questloﬁ 15 often faced in two Mays - .by percentage of shares in the company ,

(1) Wisconsin Franchise Investment Law 1971 553 03 Deflnltlons, (2) (4) (a)
(2) New Jersey Pranchlee Practleee Act 1971 Sec. 3a. .
(3) See the defintion of frenchlslng given by the Brltlsh Franchlse Association,




“and by :an examination of the sctual-comtrel. exercised by the, franchisor, oyer
the policy and conduct of the businese ‘of the franchisee. . The latter 15 ine
¢ssence a question of degree of contrel, as a certain amount of control is
necessaﬁy in the 1nterest of. all; those’ u51ng the trademark,. tradename or sym—

@hlrd;y! the defipiti@n ef an area franghzse ra;ﬁgs the qyg@ti@nlef
territorial exclusivity. This may or may not form part of the fﬁanchise COnim
tract, but®as & rule there is a clause ryelating to the- excltusive rights of a
franchisee Bver & speclflc ares assmgned to him by the Franchiseri: : The: fran-
chisor then’ undeértakes not to grant any additional franchises- 4An: that parti-
c¢ular area, and the’ frianchisee. undertakes: not to extend his: ‘business outside
his area. This clause has often beefi’ examihed- From the point of view of. re-
strictive practlces, most recently by the Court of Justice -of the European
Commmities in ‘the: case Pronuptia de Paris GmbH FPrankfurt. am Main v, Pronup-
tia de Paris Irmgard: Schlllgﬁﬁ;lsg Hamhﬂ_g_ - In this.case the Court. came
to the- conclusion that clauses .in-a-contract the consequence of wh;ch is.a
division. of the market constitute-a yestriction of competition. . w;th;n the
meaning of Article 83 (1) of the Treaty of Rome, and further that they. may af-
fect +rade between the States members of the EuroPean Communltles._

T}

Fourthly, the act1v1ty of a subrfranchiscr - the sale of more fran-
chises - comes dangebously close “to one of the: abuses mest commonly occurring
. and condemned in connectlon w;th franchlslng, 1 e._the sg-called "vente a la

boule de nelgg" or pyramld selllng (see the sectlon on abuses) :

: The Uniform aw Conference of Canada has’ elaborated 2 Unlform Fran-
chlses Act whlch contalns the follow1ng deflnltlon.

“‘“franchlse“ “means elther or both of the follow1ng in resyect of whlch
- franchlse fee is: payable: .- .

(a) the right to Hf ml_

(1) engage in 2 business of offerxng9 selllng or dlstrlbutlng goods
or services under a marketing plan or system prescrlbed or con-
trolled by A franchison, and -

(11) engage 1n a bu51ness that is a35001ated with the franchlsor s
trademark, service mark “trade name, logotype, advertising or
any bu51ness_symbol deSlgnatlng +he franchlscr on its assoczate,
or . :

DR

(b): the right fo-Sgll opfnqutiata,the sale of égfranéhise describsd in

(1) Case A1G1/ 84, detlded 28 January 1888 by +the. Court of Justice of the
Eurcpean Communities. - -See the sectiowm. of thls study on .anti-trust legi-
- - slation . for more detalls. L :



clause:{a) for a stipulated area;".

ER T T . N .
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Further: - -5 .
" “franchise agreement™ MeANS -a contract, agreement ob arrangement; either
expressed or implied, whether oral or written, betwaen tWo or more per-
sons whereby & person is granted a franchise, but doeS‘ﬁo%fiﬁC%Ege
.contracts, agreements or arrangements between manufacturers;",

wa‘p9ints1§f‘interést_may_bé nbtéd'hére, 'Firstiy,“thé‘"mafkéting"_

fblah:orusystem"'meﬁtiéned also in other definitions. - Prestmably this includes

-/

both the "bhainfwcﬁifréndhises,'an&’fhe methods adopted by the  franchisér-which

brings usqbagﬁvfp;%hé;QQéstion'.f the training of the franchisee.afd of the nec-

essity of theﬁfréhchiééé*édbpting these rmethods as well as the outer appareil
cf the business, Second;y, the question of thé parties“involVéd,' Aﬁéofding‘
to the abpygtg?fig;tiﬁﬁfarfranch;se agreement deoes not include contracts,
agreements or arrangements between'ménufahfﬁrers:'“Tﬁis‘iégfhdwévep, in con-
trast to what is implied by other definitions, according to which Franchising

- is "a system for collaboraticn between a producer (or sgller) of goods or of-

féringAseﬁvices*{franchisor) and a éistributorn (franchisee),;legally,and eco-

-nomically independent the one from the ‘other, but tied by 2 contract by virtue

of which the former grants the latter the capacity to become part of his.chain

- for distribution, with the right to expleit, wunder certain conditions and againsf

the payment of a sum of money, patents, trademarks, tradfa?me, emblem.cr.even
aiso & simple formula op trade secret belonging to him," It is clear that

Wthg'ﬁ§éfofHa'fquula"or trade secret is_granted by one manufacturer to another,

u7yetl?ﬁ?h:airelﬁfipnsﬁip'%buld falilohﬁside"%he Cenadian Uniform Act.

One of the authors'conéulfed'sfates,'ahd'mbé%'othér?éufhobs agree
with him,.that-parties to 2 franchise agreement may: be: - - ' '
(a) manuféétﬁre§ anﬁuwhéieé%ié‘d;%iéf;
L A{B) manufaﬁtuper_andépetailer;
(e) serviéé‘eﬁ%efpriQESfé;E;fgtgiler;
(d)  wholesale dealeriqﬁd refaiier,

. - : o 3y o : . - ot o
but nottwe whelesale dealens.( ) The reason Wwould sppear to be that wholesale

(1) Uniform Lew: Confererce of CanadafProceeﬂings‘ﬁsth'ﬁnnualyMeeting,,Aggust
"+ 1984, Appendix G, pp..108-109, . . e ‘
{2) SeefAldq_FRIGNANI, Factdring,.Fraﬂchising, Concorrenza, Torino 1979,
' p. 35, Our italics, .~ = oo e TR AT
(3) Aldo FRIGNANI, Factoring, Franchising, Concorrenza, Toring 1979, p. 38.
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dealers handle goods coming from: MEn: sources 4 and apé therefore unable

to give the franchlsor s product the attentlon and relevance a franchise agree-
ment would demand. The same reasoning may be spplied to the situation of. two
manufacturers -described above, but cne might well 1maglne a 51tuat10n, parti-~
cularly-in. lnternatlonal franehxslng, where both these types of franch151ng
would be. pQSSlble. : e

H]

Of course, as stated earllee, the main interest of the Canadlan Uni-
. form Franchiseg Act is that it can, ccnstltute an example of the attempt of
jurists with dlfferent legal backgrounds to come to an agreement on franchising.
- To, date, only Alberta: of the Canad;an provinces has a law on franchlslng, “The
» YTranchiseg' Act of l°71. ‘Before lte emendment in 1982 the "Loi.sur.les val—
-~ eurs mobiliéres' of Quebec also referred to franchlslng, to whleh 1t ceuld only
with difficulty be: applled today. e L L :
The Alberta Franchlses A:E,beglns lts sectzon on deflnltlons by ;
stating that in this Act: EEE

v "apea franchise" means any contract; agreement fehe arrangement between
"a franchisor: and a eubfranchlsor whereby the subfrarichisor for consider-
ation given or- agreed to betgiven in whole or in part for that purpose,

is granted the rlght to trade An the franchlse'" “ :

It contlnueS'

'F “franchlse“ meens a contraet agreement or arrangement, elther expres—
sed or implied, whether oral or written, between two or Tore persons by
which a franchisee is requ1red to pay directly or 1nd1rectly g franchlse

.. fee in consideration for any of the folliowing:

(i) the rlght to engage 3n-thHe business of offerlng, selllng oy distri~-
buting the goods manufactured, processed or distributed or the ser-
vices organized and directéd:by the franchisor, or-

{ii) the right to engage in the business of offering, selling or distri-
buting any geods erservices under a meﬁketlng plan or system prescri~
bed or controlled by the franchleor, or

(lll)the rlght to engage in a bu51ness which is assoclateé with the fran-
o chiscr's" tredemark sévviee mark, trade name, logotype, advertising
or any buSLnees symbol designating the franchisor or ltS assoc1ate, or

(iv} the<¥dght to" engage ‘4n.a‘business in which the franchisee is reliant
on the franchzsor for ‘the contlnued supply of goods o7 servaces, oy

{v) the rlght to recrult addltlonal franchisees or subfranchlsors,

g
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but excluding contracts, agresments or“afraﬁgéméﬁtéfbéfweeﬂfﬁanufactﬁréfs

' for‘where}theqfranchisor:is the Crown, . a Crown»ég;ngyﬁgy_a mnicipat cor-
 poratiom . . AR : o

tominToot

An'édditianaleéfini;iqﬁ given -by the-A;beétq7ﬁct.whigh;ia}efsinte-

rest here is that of a pyramid sales franchise:

-J“":"pyramid.salgsmfréndhisaﬁ;_eanspgny;scheme, anrangement,_devicg;pn[‘m.

mon:
the

are
"the

the.

the

o -sctherhmeans_whereby,a-panticipanﬁ_pays a“franchise.fee.and 7;

SORs a8 participants who are subject to a similay requirement or
. who obtain a similar right, and

-(ii)xhas.the-right‘toareceivg meney, qrédits;_discounfs;'gqodé_or any..
© other right or thing of value where. the amount thereof is dependent

upon;thegnumber;of‘panticipants;,”,

. As -stated aﬁove, pyramid,sellihg is regafdéd-asuoﬁquf.ﬁhé,mpsiJ;qm—

_abuses-in‘the‘franchising¢context.= It will bejexamingd,mqrqfin detail in
section on zbuses, ' '

EIEEES

In France there are two'?Pqusals-fqrfaziéw.oﬁ;fbggé@isingrwhich”

of interest to us here. One was presented by Messrs Glon and Cousts +o
Nafional'AsSémbf§'N, g91 at'therfffst‘ordinérY'Seséion“cf7lg73-1974, while
second was‘éféééﬁféd by M." Jean Turco to the National Assembly N. 979 at
second ordinary session of lg?ﬁmiﬁﬂq.;-The;firétiqf.theseEattempts to regu-

-late the legal position of franchisees .and concessionaires, the second that
of distributors,

ing instead ; ...

The Glon/Couste propdééf‘d&éé‘ﬁot*definé’franchising'as such, stat-

"Sont considérés eomme franchisés les achetelrs-revendeurs fermes ot

véyentuellement~coéignataires d'une paptie;kaleurngtqu,‘les franchisés

activité sous l'enseigne du franchiseur en. utilisant son savoir-faire
technique ou commercial original et sen assistance commerciale &laborée

et qu{ilsci?ient,enfin liés par unelclause-dﬂexclusivité totale ou par-

tielle, ",

The second Proposal is more general, dealing with distributors gene-

TN STy -

(1)
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raliy.. In fagl,.the.. First artlcle 51mply refers to

"Les gontrats d‘exclusmv;te de vente gud comportent l‘obllgatlon pour
le commergant de vendre de fagon exclusive ou quasx exclusive les pro-
duits dv méme fournisseur dans un local fourmi ou agréé par Jul aux con-
‘difions et prix imposés, relevent ‘des. dlSpOSitlons de la loi du 21 mars

-19&1” . :
to whlch the proposed Yaw wowldipresiumably be appllcable. 'Zt‘is'intefesting
+o note that often, when considering the possibility . of adoptlng leglslatlon
for franchising, a uthors deem adoptlon of leglslatlon on concess;onnalres to
be more of int&rest.u- “ '

Another interesting 901nt is that these two French draft laws con-
+ain no referencé to an entrance’ ‘fee or to a royalty, to whlch instead, the
definitions sxdmined above - (except+that in the New. Jersey Act). attach partlcu—
lar importance., This could. possibly be beczuse the proposals do not define
the franchising phenomenon as such, the first turning its attention to the fran-
chisee and the second to ‘the distributor. Admlttedly, however, this ought not
to preclude the méntioning of the forms of payment: -involved for the rlghts.

What is covered by the fees payable to the franchlsor varies, The
Alberta Franchlses Act states that ... : '

: F"franchlse fee“ meansg any consideratlon exchanged or agreed to be ex~
changed for the grantlng of" the franchlse agreement and (...) '

(1)¢= %he consideration may: 1nclude,
(4) ‘any:fee or charge that a franchisee or subfranchlsor is’ requlred
to pay or agrees to pay, or '

(B) any payment for goods or services, or.

(C) -any. service: which the franchlsee or subfran“hlsor is requlred
to perfbrm op agrees to perform, or -

(D) any loar, guabantee or other commercmal conszderatlon exigible
from the frarchises or. subfranchisor at the- discretion.of the
franchlsor oy subfranchisor f?f)the right *to.engage in business
under 3 franchlse agreement“

'Pdint'a of Article l*(l)‘goes on to state under. (ii) what are not to
be considered franchise fees: :

L) Leen)

(A). the purchase of o agreement to purchase goods at the current

(1) Alberta Franchises Act, 1(1):(&) (iY-and (ii).
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who}esale:mapkgt_nate;‘

{B) the puréhase,bf or the agreément‘to pﬁrchasé servicgé at the
'f;:.numnent,mgnket;rateg.3,;1‘,_&7_:,,. . N
_ _'(C)_fhé'§§§méﬁffof;a"reééonéble_Serﬁibe-dﬁarge to the issuer of a
o "‘qfedif:dard'by'an‘esthbiiéhment accepting or hénouring the credit

eardp M.

: Thq:UniformuFranchisesAAct;fbllows;the Albgf§§;ﬁpyﬁq%988;y, making
only the slightest;variations tc -the texts cited;above,ﬁandhadd;ngAa phrass -
@s .towhat are not to be considered. franchise fees: -

L= payment, directly Srjiﬁdirectly'ofLa'ffanchisgﬁfee which, on an

ammual basis, does not exceed $1000M;

‘The Califbrnia-Frénchise Inﬁéstmént;Laﬁ‘takes & slightly different
stand, stating in Sec. 81011 that

-:”w"Franchise-fee” means any fée ochharge-that a‘francﬁiéeélor subfran-
chisor is required to-pay or agrees to.pay for the right .to enter into
& business under a franchise agreement,  including, buxﬁnot?}imited to,
any such payment for such goods and services,”
o - This section alsc continues by staﬁingiwhét Shall‘ﬁot'be.cpnsidered
‘the payment of a franchise fee: - - . e
"(a) The pufchase.or agreement to purchase gpod$'at a poﬁa,fide wholesale
price if no obligation is imposed upon the purchaser to purchase op
. pay for a gquantity of such goods iﬁ'eXdéSS of that which a reasocnable
businessman normally would purchase’ by ‘way of. a startifg inventory
"or”égpp;y.pr-tgimgihtain‘é‘géing'inventory or supply. -
{b) The payment of a reaéénable'serviqé chabge to the issuer of a credit
card by an establishment accepting or honoring such eredit card,
B

'The Wisconsin Franchise Investment Law similarly defines a franchise
. fee as meaning : |
"?'_“any‘fégrbf'chargeﬂthat a fraﬁqhisee_of subfranchisor 15 required to pay
_or agrees to pay for the right to enter ints & business under a franchise
‘agreenient '%ncluding;'but”nbt limited to, any such payment for goods and
¢! Cma
services , S

going on to specify what should not be consideréd the payment of a franchise’

o

(1) Wisconsin Fraﬁéﬁigeﬂ;gvgsrmegt.ﬁéﬁlflsz;)l;SSSQOS_ﬁefinitiohs,_CSm).

STl
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fee 4in much the same terms as those of the'Calierﬁia law.

Michigan has adopted Regulations referring to franchising complemen-
tary to Act No. 269 of the PE.E ic Acts of 1974, "being§t+45 1501 et seq. of

- .the, Mlchlgan Complled Laws" These Regulatlons contain ‘detailed definitions,
‘also of the words " "fee or charge" as used in section 3(1) of the act", which

are to include, but are not to be limited to,

“(a)*Present payments, deferred payments, and. royalty payments requzred
. of the franchisee by the Ffranchisor-arising from sales of goods or
services cffered by the franchisee or its agents or affiliates, or
.payments as a condition to- malntalnlng the franchise relationship
"other than payment for goods at a bona fide wholesale ‘price.

(b) Payments for a lease or sale of real property in excess of a fair
¥, . pental or market value. {i..) R

(¢) Payments for services. These payments are pfesuméa“tb be in part
for the right granted:to the franchisee to ‘engage ‘in’ “tHe franchlse
business, »~Ideas, ingtructich, training, and. other: programs. are
services and not goods;vc;;;)- ' S

(d) Payments for ownershlp. (ond)

'(e)'Mlnlmum purchase or minimum anEntory requlrements otheﬂ than at a
bona fide wholesale 8§1ce for whzch there is a well establlshed mar-
1" ,{
ket in this state".:: :

" ”Enltlal and deferred franchlse fée” means the amount of the franchlse
| fee charged at the ‘time of entry into the buSLness whether paid in full
"upon commencement or paid on a deferred basis. For—purposes of rule BOl,
- it does not 1nclude royaltles oF other franchise fees measured by the (3)
;amount of goods or. services sold durlng the operatlon of the franchise".
At a federal level, the United States Federal Trade Commission in
its Rule and Guides to Franchising and Business: Opportunities details the
payments requlred It flxes a mlnlmum of $500 as &n entrance fee:

- "The franchlseenmstlbe requlred 1o pay to the franchlsor (oran afflllate
of the franchisor), s.a condltlon of obtalnlng or commencing the fran-
chlse operatlon a sum of at least$ 500 during a perlod from any time be-

; fore to within SlX months after commenc;ng operation of thekfranchlsee 8-

 business. .t L

(1) “Michigan ‘Adwinistrative Code, Supplement No. 87, Commerce Department,
Corporation and Securitiss Buredu, R 445,101 “through 445,901 (Rules 101
“through $01); R lL5,101 Definitions and Explanations of Terms.

(2) Ibid,, Rule 101 (2) (a)- ~-{e).

{8) Ibid., Rule 101 (3). Rule 801 refers to "Contente of Advertisement™,
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A frahchises may.-further be required to make to ‘the franchisor or
to. a'n-‘aff'i:lia‘te‘f, elther by contract on by:practical’ necessity, payments not
“part of the fée;ﬁhPaymenfs“réquiredfby&contract'wbuld‘include not only those
stipulated by the franchise agreement, but also those'required:in*any_ccmpa-
nionpcontqacts_which_ﬁhg papties,may_axecute,'suqh&as_a real estate lease.
Paymépts,maﬂé_by'ﬁeceésity:ih¢luda;'émgng'éthers,‘those:for'eqqipmenf which
can only be obtained, in fact, from the franchisor op ité'éffiliafé,"Examples
of the payments a franchisee has to make are: rent,'adﬁérfiéiﬁgJéséfétance,
reQuired.equipment‘and.supplies*ﬁ including those from third parties where

the franchisor or its affiljate receives payment as a result.-of .such purchases -

training, security deposits, escrow deposits, non-refundable bookkeeping
charges, promoxibnal*Literatune,'payments for services of persons to be ef i_
blished din business,-Equipmentirental, and- continuing royaities- on salew,:

 As may be seen froﬁ,the,aﬁdve,;théfe'igAhd,neéL uhifomity as to

the fees, that the franchisee must pay to the franchiser.' They Vary also from
comntry to country ~ in some countries ng Mentrance" fee is required at all,
The_paymentdof,sgme_form of ﬁconsideration";fqr_the right granted to the fran-
chisee to exploit the trademark, trade name op symbol of the franchisor is con~
sidered of fundamggxal1impprtanc§‘by the"authors consulted. How much else is
included in these payments (such as for example costs for ad%eftisipg).varies
greatly. ‘ '

The definitions cited above all endeavour to give a single, all-em-
bracing definition o} franchising. Another solution has, however, been attemp-
ted, name1y ;ha;_pf'différéﬁtiatihg,various types of franchising. Here again,
differences exist among the authops, '

' ... .The Court qf;Jgsticg_of_the European-Communities; in, the Pronugtia'
case referred to above, distinguishes between "franchise de service", "frap-
chise de production and "franchise de distribution” as follows:

C ML) les contrats de franchise de service en vertu desquels le franchisé
"bfffe uﬁ'Serﬁice‘ééﬁs l‘enéeigne et le nom commercizl, voire la margue,
du franghisgur et.en. se coﬁfq?mant'aux directives de ce dernier; les con-’
_trats.de franchise dé §roduction eﬁ vertu:de$quels,le frggchisérfabrigue
. lui-m8me, selon 1ésﬁindidéticﬁéxﬁ;fbanchiégﬁr, g§é7produ@ts'qu?ilfveg@
. sous lg.marque &e'celuifpiﬁ £.0) les,contrats:déhfbanchisg;de'distfibu-
tion en vepiﬁ ¢§sqg§ls‘le;frghthiSé;se borne & vendré(S?yﬁa%ns‘produits
dans un' magasin qui.porte l'enseigne du franchiseur",

“The Centre francais du commemce extérieur identifies three- different
types of franchising:: AR ' e ‘

‘(l) Federal Trade Commission, Frahchising-andeusiness-Opportunities Rule
~and Guides, p. 5.
{2) Case 1g1/84, paragraph 13.
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- "La framchise 1ndustr1elle, A laquelle est adossé: ~un produit. Non
o seulement ‘16’ franchiseur tdde le droit d'utiliser son nom mals- il donne
T également- les? é1léments technlques dessavoir falme_pour 1a* fabrication ‘du

Prodult‘ _.(-" .")"f' oo ."fl_:f_ B :. S R s BTN :. J;{..’IA n

"La franchlse de dlstrlbutlon permet de ceder w savozr falre commerc1al

'“nant (,..)

La: franchlse de sérvice conéérne’ la.cession de savclr Faive de setvice ()
avec le plus souvent l'adjonctlon d'une marque connue dans OB demalne
The Centre continues. 1tg’ dlSCUSSlOn oy franchlslng by statlng that these three

forms of franchlslng have three main points in commoni e

,f -1 rapzd nultlpllcatlon of the 1nfluence of the franchlsor without
too heavy an 1nvestment on hlS part, ) :

= “ithe- creatlon of -an export route,"vus Lo

- the faczlltatlon of control as a result of the contractual llnkq.

. one author goes so far as fo;.i@,ierat‘ify'_‘f;%? aifferent types of fran-
chising: - o B
- industrial franchlslng (two 1ndustr1allsts, e. g Coca-Cola)

"7¢ranchlslng of dlstrlbutlon (producer/wholesale dealer,n_
""" producer/retaller P,
wholesale dealer/retaller),

service franchlse (e.g. Hertz, Avis)

-

" hotel franchlse (e g Holzday Inn HCDanald's related to servxce
, franchlse)

capltallsatlon franchlse (1 e. where the creatlon of stoaks mea? )
- galn in vulue €. g. num;smatmcs)

o When con51der1ng the pDSSlDlllty of subd1v1d1ng franchlslng most
authors follow the above llne of 'thought= w1th only a.few varlatlons.; What

. may. be c0951dered a ma]or varlatlon is to.be found in an Amerlcan article,

-In thls case two major classes .of franchlses ‘are’ 1ndentlf1ed product ‘and ser—

vice franchise: systems, and trademark llcenS1ng franchlse systems._.;}

(1) Ceﬂtré'frangals du commercs: extérieur (Creg), Comment dlstrlbuer a
1tétranger, Collection l‘Exportateur 1985, p. 11k, .

(2) Ibld.,lp 115,

(3) "Michel- KAHN, La Franchlse—Gulde du.Candidat. fnanchise, Pp. 22-28%
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"In the former, the fbaﬂchiéob:coﬁtribut333by liéense*the%bight to dis-

tribute the franchisor's products ' under the franchisor's trade name and
 rademark, (...) In the latter, the franchisor contributes by license
_.Io the franchisee the right to produce and seli goods or services under
:fthg fﬁanéhisdﬁ?éHtrédeméfk'éftﬁédg;pamé..In_thrﬁ, the. trademark fran-
.'éhiaoﬁ'pefaihé_théf?ighﬁ g?,?éﬁéféi:th?jﬁaﬁﬁér in 3h§gh{;h§ﬁ§ranchi§ee

( !

conducts his'businésé[fL.

L Ygiianéther(g?y of'sgb@ifiﬁiﬁéﬁffahchiséé is thé follﬁﬁi?g suggested
by an Italian ‘author, _fwhq_diﬁideé:franéhisipg_into conventional franchising, .

in which the franchises has the exclusive right to-sell the product or service
of the franchisor within a spe;ific area, and itinerant franchiségg'in which
the franchisee.operates always within a specific territory, but without con-
stituting a fixed point of sale, moving by means of vehicles either bought or
hired. ~Conventionai” franchising is. further divided Inté”tWO*Schategories:
territorial,franchisingfin wﬁich?SDb+fraﬂthisihg'is'permitfed% %nﬂ*operative

. franchising in whinhgthe.franchiSéevmayinmt:cbﬁbiudeJ5ub=fréﬁéhisiﬁg agreements
but.is inSIEad'iimiredarn—séaiingithe gbbds~cf-sé@viceé*bffé%éd?bﬁfthe fran-
‘-chisor.,.The-agthnrigoes«on“towexamine'diffébeﬁ%itypéé of Financial investment
which in his view characterise franchising:. Jeint owsership]’in which franchi-

‘sor@and franchisee:invest in ‘the enterprise togetheri’ joint direction, in which .

. the franchisor’ takes: upon himseif the financialjburdeﬁ-of,the'neéeésany invest-

ment theréafter‘handing over the management of'the entérpiise 6 the franchi- .
see; and a lease, in which case the franchisor leases an enterprise and -then
hands over its management to the_fﬁanchisee;__Last;yg the,authqp,mentiqns the
"Absentee Ownership Plan" inder which the so-called frandhisee, who does not
-appear vis—%—vig thirdkparties, takes upon himself all the expenses necessary
for the preparation of ‘the sales-point and for the payment df_thg-f@gnchise»
fees (inttial Fee and/or royalties), in exchange for the profits”made, while
the franchisor_provides, either directly or indirectly, for the management of
the sales-point. o ' I

SR

The United States Federal Tté&é‘Céﬁmiasién_ﬁivideé:fyaqphises-into

two main groups, package and prcdﬁct;f?aqchiges_and;bgsiness_opportunity ven-
tures: ] o '

"A package franchise adopts the BusihéSsifcfmat~establi§hed by the fran-
chisor and identified by the franchisor's trademavk. The franchisee's
methed of operation in producing the goods or services sold by him are

w,“subjEct'to*significant controls instituted by the-franchisor, df, giter-
natively, the franchisor promises 1o render significant assistance to

'rthe_franchisee.in the operation of the,bns%ness, Thewﬁpanchisée is_re-

- (1) See Donald Su:CHISUM;lStatefReguiatibn'oﬁ‘Franchiéing: The' Washington
co JExperiencéngashigg;pnfLaereviewgzvola>#8;-Nd;-2,'1973, P» 294-2895, on
D.;THOMPBON,'FranChisehoperatiOnS“and.ﬁhtitrust 10-17, ((1971), where the
above distinction is to be fouwnd, Cad e
(2} Aldo FRIGNANT, Factoring, Franchising, Concorrenza, Torino‘1979;;p?; 36-38.
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, R 1
-;'Fquired-to.pay mpney to 'theffranchisor.'f.g ) e

"A product franchlse dlstrlbutes goods that are prcduced by the franchi-.
sor (op under his control or dlrectlcn) ané which bear *the franchisor's
‘trademark.. The product fratchisor exerclises sxgnlflcant ‘Gontrol over the
franchisee 's method of operaticn or, alternatively, promises to provide
a significant degree of assistance in the franchisee's method of opera-
tion., The franchisee is required to pay +He. franchisor for the right to
. _sell the trademarked goods, either by requlred purchases of equipment,
“”"supplle? )etc., or by paying an initial fee for the rlght to Sell the
' goods." :

In buSLness opportunlty ventures,

Ythe franchisor puts ‘the franchlsee into & buslness of dlstrlbutlng cer=
tain goods or services, usually +hose of a well-known third party.{...J;
by providing or suggesting a suppller for the goods and representing

that the: franchisor will establish retail .accounts or place vending mach~--
ines or rack displays in suitable locations. In some cases, the franchi-
sor obtains the services of another person to segure accoumnts or loca=
+ions. (...) The franchisee of & business cpportunity venture is requl-
red to pay a fee or purchase goods or equipment- (v.endin order(gg parti-
c1pate 1n the business opportunlty offered by the franchlsor"

2 _Defiﬁi%ibﬁsfdf'fhé“fﬁéﬁthisé assbéié%iﬁﬁé--T

. Several coumtrles have franchise assoc;atlons grouplng together
¢ranchlsors.v Codes of Ethlcs have been adopted by’ the follow1ng '

h Iﬁ%é}ha%ional'Franchise Association (U.S.A.} R

‘British Franchise Association

_The Japan Franchise Assoczatlon ]

fAssoc1a21one 1tallana del franchlszng

' Fédération FPrancaise de Franchisage

Deutscher Franchise -Verband e. V. Munchen

Asscciation Belge du Franchlslng o : - ~V:
Svenska Franchise Féreningen.

- Thie' European- Pranchising Pederation, together with its members, the assoclations

3 R

tfl):}See Federal Trade Comm1531on, Frandhlslng and Business Cpportunities,
Rule and Guides, p. 2. These interpretative guides describe the prowvi- -
v'sions of the F.T.C.'s trade.regulation rule entitled "Disclosure Regquire-
P nents and Prohibitions uOﬁcernLng_Franchlslng and Business Opportunity Ven-
- Jtures'™ (Mthe rule'), 1878, effective 21 Octobér, 1979 (16 c.F, Ra‘§436)
__(2)_ Ibid., o. 2. . e i .
"(3). Ibid., ps 6. :
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of Belgium, France, the'Federai'Republic of Germany,_Itg;y, the: Netherlands,
Norway , Sweden and the Unifed Kingdom and‘iﬁ-ébﬁ%érfiwi%ﬁ*%héiéervideéfdfk
_the‘commigsiqn of the Bgrqu;gﬂ@ommunitigs,lhas_adoPted a Luropean Code of

- Of these Codes only that of the Fedepal Republic of Germany contains
also a definition of franchising as such. Other Associations have indeed '
adopted.a definition of franchising, but have kept the definition ‘Separate
fDBm’tthCOdQSoA:thBEthfinitiDﬂS‘V&ﬁy.gﬁ&éflyyu'we williheredquote;foun; be~-
ginning~Wifh“thatibf‘thafaﬁmf: T Lo L e

Inféfhétidﬁai Frﬁndﬂiéé;Kssbdiétﬁon‘(U.S.A:f

- sor and franchisee 'in whilch. the franchisor offers. or is obligated to maintain

& continuing intervest in. the business of ‘the franchisee in such .areas as know-

how and training; wherein the'franchisee-operares-under a common. trade name,

format and/or procedure owned orcontfoiledby the. franchisor, and in whieh the

"'franchisee-haé or*willﬂmakera;substantial'capital investment in his business
from his own ﬁésogbcesﬂ;f . : : CealTtr s

British Franchise Association

. "A coﬁpraptga;”ligencg granted by one person (thé franqhisor)_to.another

(franchisee) which: Lo e R

{a) permits or Pequires the franchisee to carry on during the period of the
 franchise a particular business -under or using - a specified_hamérbe16nging
o or associateq_githpthg&franggisor;‘and '

(b} entitles the+fﬁanuhisoﬁuto:exercise'continuing control during the period
Sof the franchisérvargthg manner in which;the-fraﬁchisee;carries,on the
‘busineasrwhich“isythewshbject:cf'the franchise;,and,
(c) obliges the framchisop to provide the franchises with assistance in car-
' - rying on the business which is. the subject of the franchise (in velation
tb'thgigrganisétiqgréf'fhe'fraﬁchiéee{s business, the training of staff,
merché@éi#ing,'maﬁagéﬁeﬁ?'dffbtﬁérkigé);,and B

S (d) 'requiresrthe-framehisee1p§riodicaily‘during thE‘pefiod of the franchise
to pay to the fradchisor swis of money in consideration for the franchise
or for goods or services provided by the franchisor to the franchisee; and

{e) which is not a fransaptianbgt%eén1a"hdlding,company_apd_i;s'gubsidiany-

| (as'defined in Section iSﬁ;Sf thétcompaniés Act.1g98) Qr"gétWeeﬁ'subsi_
diafies of the same holding dompany or between an indi%ﬁduélrand_g‘com-
pany controlled by him." e
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rédération Pr'angiai's;e .de.,_F_raIihhiS:ag‘-"i ‘.:'.' .'_.

"Le FRANCHISING se dEflnlt comme ‘une methode de collaboratlon entre une
Entreprise Franchisante d'une part et une’ ou pluszeurs Entreprlses Franchlsees
%gjautre part.

: Elle 1mpllque pour lentreprlse Franchlsante.-

1. La proprlete d'une Raisom Scclalé d‘un Nom Commercial, de- Slgles gt
Symboles, d'une Marque de Fabrigue, de commerce. ou-de.service, ‘ainsii:
qu'un savoir-faire mis & la dlSpOSltLon des Entreprlses Franchlsees. -

2. Une collection de Prcdults et/ou de Serv1ces
| ,.offerte d'une maniére oraglnale et gpécifigue,

-, exploitée obllgatomrement et ‘totalement selon des technigues commer-
‘ciales uniformes - prealablement experlmentees et constamment mises au
p01nt ‘et controlees. v - : a CEo o

Cette collaboraticn a pour but un- developpememt accelere*des Enrxeprases
contractantes, par l'action commune résultant de la conjonction: des: ‘hommes. et
des capitaux, tout en malintenant leur 1ndependance respectlve, dans le cadre
d'accords d‘exclu31v1te rec1proque. : : ST

_ Elle. impli@ue e . réﬁumératidn ou ur ‘avantage &conomique acquis au Fran-
chiseur proPrletalre de la Marque et du savoir-faire'. = - ER

Deutscher Fﬁanchlse -'Verband e. V Minchen

- "Franchising is a vertical- cooperatlvely organlzed sales system of legally
lndependeﬁ% enterprlses, ‘based on. aﬂcontractual continuing obligation  relation-
ship, appearlngfln the' market as a whole and characterized by:the. .common per=
formance program of ‘the ‘systei partfiers as well as by a system of instructicns
and contnols-tp agsure & pattern_qf,behav1or in conformlty Wlth the system.

The cperatlng program of the Pranchlsor lS the franchlse package, it
con51sts of a purchase; sales and organlzatlon concept the USG of protected
rights, the training of Franchisees and the contanLng dssistance by the Fram-
chisor of the Franchisee in an efficient and: contlnuxng way and- to develop the
concept permanently T g v

The Franchlsee acts in his ewn name and on, his own accomt, he has the
rlght and the duty ta use the franchlse package for a remuneratlon. As his.
contrlbutlon %e puts work .capltal and 1nrcrmatlon at the dlsposal of the
Franchiser",

(1) Code. of Ethiecs, Art. 2. Translation by the European Franchising Federa-
tion. .
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One-"question which should here be referred to.-is the size of the in-
vestment made byffhe'franchisee;‘vMost~auth9rswagree with the International
Fbanchise:Assoéiation—that_a~”sub3tantiai-capital~invéstment"-is needed.

Yet there aré those who do 'not-censider tnis to be a peint of major importance.
A éértain‘capital investment isy ‘however, definitely required. Considering
the expenses.the franchigor hae to - fape: -~ the. cogt of ‘the equipment, of the
‘wares, - of the hiring of employees, of thé¢rehting:or—buying of the: premises
and their maintenance as required, as*wellras.the;franchise fees themselves -
the capital investment may be considered substantial. - All depends on what
meaning is given’to the word "substantial", and-also on:the degree of indepen-
dence of the franchisee: ifhe is a truly-independent.bmsinessman'hia‘invest-
ment will be greater. than 1f he depends on the fraﬁchisqu-althcughgsome faci-
. litations:may be included in the franchise agreement. - - TR

80 Judicial definitioms

.. .The courts hévé”enébunteréq'problgms dealing with cases related to

franchising, often because there is no legislation in the field. Sometimes

the courts have thémsélves‘défined'ffaHChising, while on other occasions they
 have considered the franchise agreement to be a distribution agreement and
have applied the,;éwé'céhcerningftha latter by analogy. TYgtlagain,,some courts
have simplyﬂgesq?ihéd,the phenomenon, relating it specifically to the case in
han& (as, fen;egﬁﬁpie, the Obéﬁ;anqgsgeri¢ht Mﬁ?f?eQ in thé‘caée Fibﬁa‘sém—

Collection Cosmetics GmbH, of 12 September 1985 } ' '

_ The Court of Justice of the'EuropéaﬁﬂCbmmﬁhitieézhas,-as-indicated
above, distinguished between three different types of franchising in the re-
cent Pronuptiag @asg.j_;n}tpqﬁ.speqific case it examined qist;ibution Iranchises,
explaining how tpey{opgrgtghinLgragtipe: : T I _

?DanS‘mn'sySfémédeTfﬁanCHises?de*&istribution (f;ib,runﬂuentreprise, qui
s 'est installée’dang im marchi comme -distributeur et qui a ainsi pu mettre
~ a2l peint.un’ensefible .de . méthodes commercizles, accorde, moyennant rémuné-
ration, 3 des commergants indépendants, 12 possibilité de s'établir dans
d'autres marchés en utilisant son enseipgne et les méthodes commerciales
-qui ont fait son suceds. Plutdt que d'im mode de distribution, il stagit
. d'uﬁg:maniéfe d’ex@idite;,finé?giérément, sans engager'd T9apitaux propres,
un ensemble de connaissances,® o ‘ e

. The Paris Cour dvAppel(g?s alsc given a detailed definition of fran-
chising in one of its judgments: ‘ ' S

(1) 5 U 4430/83, 7 0 8258/85 LG Minchen I. _ _
- {2} Court of Justice of the European Commmities, Case lsl/84, 28 January 1986,
paragraph 15, I P B
(3) Cour d'Appel, 28 April 1978.
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“Consxﬁsrant quele franchising se définit-comme une msth@de de cellabo-
ration éntre deux ou plusieurs-entreprises commerclales, 1fune franchi-
sante, 1 'ditve Franchisée, par:laguelle la: premidre, propriétaive d'un
nom.du d'ime ‘raison sociale connus, de-sigles, symboles, marques.- de fab-
pigiey de’ eommerce ou-de. services, ainsi que d'un. sav01r~fa1re partlcu-
tlier, met 3 1a dlSPOSlthn ‘de’ llautre:le droit-d'utiliser,.moyennant. une
=’Eedevance ‘ou um: aventage aegquis, la ceilection de produits’ ou:de services,
orlglnaux ou speclflques ~pour l'expleiter obligatoirement et. totalement
“g&lon des technigues: cammerclales experlmentees, mises aw point. et psrlodl-
'T‘quement récyclées, dune manidre exclusive, afin de réaliser un. mellleur o
Voimpact sur le. mavché ‘considéré et :d'obtenir -un developpement aﬂcelere de
“1vactivité commercialerdes entreprmses concernées; que ce contrat peut
Stre assorti d'une aide dndustrielle, commerciale ou: flnanclers permettant
1'intégration dans l'activité commgrciale du concédant franchiseur et d'un
certain contrdle du franchiseur 3 1l'égard du franchlse lnlfle a une techni-
que originale et & un savoir-faire hors du commun, permettant ie :maintien
. de, 1'image de. marque du servmce ou du produit vendu et le developpement de
,la cllentele a m01ndre colt et avec une plus grande rentabzl;ta pour les
deux partles, qul conservent jurldlquement une 1ndependance totale.

G The ab0ve quotatlon ralses a number of p01nts worthy of con51dera—
‘stlon.. rlrstly, the importance. of . the ownershlp of the subject of the frahehise.
AL tlmes the. franchlsor is requlred to’ prove thls ownershlp, often by means of
ddc nts that have to be’ "dlsclosea“ fb the' franchlsee befere he enters into
the agreement (see, for example, 211 the documents 1isted £6r disclosite in

;_the Canadlan Unlform Pranchlses Act and in the rules of the Unlted States

TG,

The seccnd ma3or pomnt of'lnterest 1s the requlrement of orlg;nalztyn
the subject of the franchise must be orlglnal and must have been experlnented
by the franchisor before being. -offered to prospective franchlsees.u This is
particularly: true of -the:know-how transmitted, -This point is stressed above
&lls By #the: French sources:.consulted, beginning w1th the. Fédération Frangalse
de’ Frannhlsqge, whlch refers To @iizo.: o L0 o i

f"Collectlon de prodults et/ou ‘de servzces offerie d urie maniére originale
 et spe01f1que,.exp101tee obllgat01rement et totalement selon des techni-
gues commerciales uniformes pr?f%ablement expsrlmentees et constamment
mises au point et contrdiées'.

The European Code ‘of Ethics expresses itself in a siimilar manner,
as do the courts, the Cour de Paris in one case” reaching the conclusion that
the franchising enterprise did not have -

(1) See thé section ¢n "ﬁéfiﬁi%iéﬁs‘df"fhé‘fbaﬂdhiSé:éééééiafions”'above, for
the whole text. ' o I
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¢s présentant une originalité

propre, inconnue de non initiés, et sans présenter. un savoir~fiire qui -
sorte du .domaine publie, ni une technique de vente.ou de transport uni-
forme vraiment expérimentée" : '

"aucun systéme-de prestations de servic

and thus held the contr?fg”which had been inborrectly presented as a fpanchise:
contract net to be onae, = ¢ Similarly, the Tribunal de Commerce of Remnes, in

. : : . . - L, 2
a decision of 16 October 1981, followed the same reasoning as the Cour de Parls.( ?

It should be noted that French cowrts have been particularly insistent on this

" The transfer ' of know~how is of particular importance in a Franchise
Vcdntract;_indeed, it has been considered an essential component of the contract
without which there is no franchise agreement. The above quotation from the
FFT specifies the three elements which characterise this know-how:

(a)  original and specific know-how: the originality may be evaluated in eon-
creto in the franchisor/franchisee relationship. The Cour de Cassation.
admits the value of know-how as from the time when the beneficiary of the
transmission of the know-how benefits fggm ity even if third parties al-
ready. share the knowledge transmitted =~ " :

"il faut, mais i1 SUFFit que o saveirifaire soit nouveau pour celui

"qui.l'aqquingMSe‘télié'sorté ﬁufil lui ‘procure une économie de temps
et dfaréént“.” R BT :

... 9n the other hand, the know-how has no value vis-a-vie the franchisee -

if ﬁé“hfﬁéé&y'khe%fof"fhe'%échniqués transmitted; by reascn of their lack of
originaiity, o o - - o

_ The specificity of the know-how may be Judged in the global céﬁtéki
of the information transmitted, and not in relation to each item of information.
It is not required that all the component barts of the know-how be particular
to the franchisor - indeed, this would be impossible. Instead, the model to

be followed is: o ' ‘ R

"le systéme franchisé que nous définissons comme l'ensemble des connais-

- 8ances, structures d'organisation, plans, schémas,,techniquesjrprocédures
et modes opératoires constitutifs du savoir-faire spécifique dg{franchi?gyr
et transmis au franchisé aux fins de réitération fidele par celui-ci,

(1) Pafis;'zolApril'l97S, Cabier de¢ droit de l'entreprise 1980, No. 5, com~
‘ment by Jean Marie Leloup. o " : o

(2} Not published,

(3) Cass. com., 13 July 1966, J.C.P, 67, 8168Y, -

(4) ChAppel Colmar, 9 Jume 1982, Dallog Sirey 1982; WJurisprudence", p. 586,

. comment by J.-J. BURST, _ o
(5) Jean Marie IELOUP, Franchising et savoim-faire, Cahiems de droit de.
' 1'entreprise, Paris, Ed. Com. et Ind., December 1982, No. 5/8, Pr. 16-20,
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 “Two comments may here be made. Firstly, the degree of originality

. of the different elements of the system is not the same for alli+It may be
great (e.g. methods for:investigation inteo the potentlal clientéle), less mar-
ked (the control over management, for example) or even non-existent (billing).
A specific know-how is, however, an integral part of the system as & result of
the adaptathe'ef gach element to this gsystem and of the global system itselfl
to the type of activity selected: e.g. a hotel of epecmflq capaelty and stand-
ing. Consequently, the syetem muet be reproduced in its entlrety in order to
repeat the success of the franehlsor. Secondly, in cases where each compenent
part of the know-how taken separately is universally known, the system itself
constltutee a know-how. It is a common feature of intellectual property that
the whole may be protected aven lf each of 1ts component parts separately would

' not be so - the end result as. a whole is suff1c1ent.

The value of therknow~how eannot hewever, be estimated in the ab-
Vu'stract. There are no advantages for competltlon unless the know~how has been
_tested : (.

(b) teeted ¥now-how: the definition of ‘the FFF adopted by the Cour de Paris

in 1978 expressly indicates that franchising implies, for the franchisor, tech-
nigues which have been tested. To prepare a franchise is to express as great

5. 80 experience as poselble in the form of a system. It is the duty of the fran-
chisor to prove that his khow-how has been tested and to estimate, in financial
terms, the results deriving from the competltlon advantagee cbtained.

The term "ploneer" is usually used to deecrlbe the estebllshments
the frahchlsor has used in the development of his know-how. In order to be
of importance, this pioneer operation must have been operated under the same
~conditions as the future operatlons, and its geographlcal locatlon must also

s have been carefully conszdered.

With reference to this poznt the authore of a recent volume(¥) re-
commend future franchisees to verify whether the franchisor can demonstrate
what they call the "three~two rule", that is, the success of three commercial
enterprises.launched by the franchisor (the "pioneer") with two years of acti-
'vity, one of which is~located in paris (or in one of the five largest French
‘urban conglomerations, although Mendelsohn also includes those of other coun-
“tries), the second in a large town and the third in a medium sized- LOwtL,.

Tt is evident that the success of these "pioneer" ventures ought to vogeh for
the credibility of the formula created by the franchisor, The "pioneer" must
be created and directed with “the~ constant concernm of a potential transfer of
what is tested. It serves as a "lzboratory", and only in the event of satis- .
factory results will the 1nnovetlon be communlcated to the members of the fran--

(1) 0. GAST and M. MENDELSOHN, Commentinégoeier une franchise?fﬂd..de 1'Usine
Nouvelle, 1983; o
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chise;ghain;ngach,fganphigee will;benefi;_;mmggia;ely,_entering,at a stage
when the product or procedure is:perfgqt?‘gpepatignal,anéfp;@fitablgc

ENICEY ) P ’

I hzx-shpuld»be-npted:thqt;%héie.is ﬁéi&riid_ffaﬁéhige capt?éét in' the

abéenﬂb’of,testéd know-how, and. that in. such z case aiconi;aéﬁfiﬁdorrecf;y K

‘: tepmed @ franchise contract will be,pull;and veld, -

: - If the franchisor, having perfected original, specific and tested
'jknew;how,.féils to'improve_upon this kgpﬁ*hﬁw.f@f.ﬁhejﬁppatiqn,Qf”the‘cghtraCt,
he is guilty of an ommission in relatipn,tofpne;pf_higffuﬁdément?¥;éb;igafions;
, the sanction is then mot the nullity of the contract on groumds of "défaut de
‘“éEUSe”, as this must be evaluated at the Fformation of the contracty but rather
the recission of the contract fonr non-performance. It is .in faot the. duty of
the franchisor to keep his franchise system up-to-date. R

.épd the FIF .requiré the techni-
ques to be constantly perfected and cpntrolleﬁ.',This is eaéily.unﬁgrstood,
as,the franchise contract is a contracthfbr‘succébsive perférmggce:  In the
course of the duration of the contract. the compoﬁenthparts bf‘fhé_kﬁow—how

- will have to adept to the development of techniQuesjbpf the market, etc.. To
fix the system is tc lose the advantage necessary for competifion} Thus, a
franchise brings with it a permanent obligation to inform and to assist the
franchisee technically, as well es an.obligation fgpdthélfranghiséé to. follow
the training necessary for the maintenance and the perfecting of his profes-
sional eapability, '+ "o 0 el 0 ST B

{c) up-to-date know-how: the Freﬁéh cé$élaw

4, Pranbhising‘contrécts and. other distribution agreéments

: _ . Franchising contracts have often been equated w;th_qoncessions.and
- with otherudiatpibution_agreements,  The“&ifférences1bgtwe§n;them will now

be examined, . . o S - e
(i) The nature of the contract.

_ " The franchise éohffact‘isiﬁ consensual .coritract, the existence of
-hhiéh}dépends'éolély'upon the will of the parties. It is further a synallag-
"matic contract which provides for reciprocal’ obligations for each of the con-
tracting parties.  Mosit authcrs consider the franchise to be a distribution
contract and a “sui generis" contract covering purely commercial agreements.( )

If “this contract is aleatory in that the profits- (the performance
bf the franchisee) aré proporticngl to ‘the “success of the enteérprise, it may
equally be stated that this is re¢iprotal ‘for the performance of ‘the other oh-.
ligations of the parties, ' '

"(I%VTChristiéne’BARODﬁ,'LefffaﬁchfSing;‘Hommes-et-Technigues; Vol. 26, No. 31k,
December 1970, p, Jous.. =70 T T S
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Very often it 1s ln fact a contract cohcluded on ‘the basis of stan-
dard forms. A& franchlsor who already enjoys a certain reputation has the ‘ad-
vantage of belng able to choose his prospectlve franchisees. He imposes clauses
' whlch have been of advantage to hlm in"that they have contrlbuted to the sue-
cess of his enterprise. For the franchlsor the interest of the clxent is to
“find, from one operatlon to the other, the same envinonment and the same guality
of the praduets he has apprec;ated at another fraﬁghlaee'a,. 4 prudent conirac-
,,tlng party ghould therefore obtaln ;lnformatlon as to the profltablllty ‘of the
,prcject as to the advert181ng support offered and asto the relatlons the “fran-

chlsor has w1th hlS franchlsees before 51gn1ng the contract -

"Le contrat &e “franchisage .. .58 caracter;se par l'absence de negocla—
tion, l'une des parties se voyant imposer d'avance -toutes. 1es condltlons
du contrat. Ce type de contrat se nomme un contrat d'adh331on..

Le franchisé adhérera 3 la conventlon generalement sans avoir réussi a
wfalre modifier le contrat type Tdu franchlseur. ‘L& “force’ economlque du
. franchlseur 1'1ntegr1te de la formule et la protection de saz sPec1f1clte,
. de méme que 1€ souci d'accmrder un traltemant identique 2. tous les fran-

_-chlses portent le fra?iglseur a une 1ntran31geance qu1, a malnts egards,_
's'avére essentlelle : R s _

. It 15 apparent from the above that ‘there are as many dlfferent fran-
'chlse contracts s there are enterpruses worklng in franchlslng._

{(ii) The franchlse and other dlstrlbutlon contracts.--

Franchlslng is part of a 1arge category . of dlstrlbutlon enterprlses{
But where exactly-dces it fit inte “this apectrum° :

) Dlscu581on on the ”c0nce851on"; whlch is not. known to American lite-
rature on franchlsing, is natural, in partlcular in Civil Law. cdountries where
the concession is either regulated by legislation (as is the case in Belgium,
under the Law of 27 July 1961, modified by the Henckaerts Law of 21 April 1372},
or became part of contractual practice a Long time ago, as is the case in Framce
“and Italy. There is-an inevitable-problem in-that in these legal systems fran-
~.chisingiis. superlmposed or-added to the concession, claiming zutonomy at the

- latter’s expense. The fact that:the franchise contract has not yet been defined
"by Taw means  that great cape must be taken when comparing the twe.-. ' ..

_ The extension of the appllcatlon of the franchlse contract with res-
pect to the othern: distribution contracts, .and to the coneession in particular,
.mugt First besindicated. »The purpose of the concession is.only that .of produ--
cing or distributing products, while that .of the aranchzse -dg to sell -a certain

(1) Comité d'étude sur le fonctionnement et -1l'évolution du commerce au Québec,
by J. PROULX, :le commerce et-la distribution au Québecy 1978, -Government -
of Québec, Industry, Trade and Commerce, py 137.
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number of services (know-how, technical assistance etc.).  This sale may or
‘may not be accompanied by the ééle“o%:éﬁodnéfs,'this'fﬁrﬁiShing of products -
beiaggpnly;qﬂpgrt of the-contxacﬁ~as~ahwhola¢,.It is therefqpe;a.question}of
an organised marketing of products or services under the trademark o i%ervice
mark of the franchisor, Another;caregoqy'of:ﬁranchisas also exists, indus-
trial franchising, in which the franchisee has the right to produce and digtpri-

‘bute the products. of the franchisor (this is the case with Cocaéccla,7Yoﬁlait,
- ete.).  This category is much closer to the concession,

This is however no+ ally it is always necessary to start from the
idea that a‘franchise7contractwpresumes-theulegal indepen@enqe,of;the franch-
. isge, even if this is not always the case in practice, Working;pq,xhisnassump—
tion there is no need to make any comparison with systems which :do not offer
'this,legal independence.  Here the example of branches may be giﬁen1 Apart
from the common symbel and uniform appearance of the shops, the legal situa-.

branches are employed by the mother company. and not by independent dealers, The
wholefeconomics_of the bontract derive from this fact, as does the management
of the. shop, IFf, then, we consider those contracts in the field of distribu-
tion which at ‘the present time leave a greater or lesser degree of independ- -
ence to the dealers, the problem arises of their collabbration, and of the pos-
sible control of one-party by the other:. SRR . e

,fAEESEdiﬂg”fd:fhe authors of the Report of fhe Ministér's Committee
on Referral Sales, Multi-level Sales and Franchises, known by the name of the
Crange Report, it is the very existence of controt Sver the activities of the
franchisee by the franchisor which rermits the distinguishinguoﬁ the franchise
'Tffréﬁ'dther'defﬁibﬁtion contracts, and particularly from commercial contracts,

The franchise is situated between contracts for concessions ($light de-

.. Eree of, or no aontrol) and agency contracts, branch contrgcts or simple contracts

'f_df employment, where the control covqrs~a,whole,spectrum,‘from-"developed" te
"absolute!, ' :

‘ Schematiqally, the following tahle may:thereforelbégeg?wn up, with
the degree of control exercised indicated in decreasing order:

(1) See above, the discussion on different types of franchises at the end of
) the section on definitions in éxisting.legislations. e
{2} Notes de cours de droit comméfciai”géhéral,“ﬁrepared”by'Claude SAMSON

- @nd Bdith FORTIN, University of Laval, Faculty of Law, September 1985:
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Degred of Comtrol - ¢ Distrivution:Enterprise- i’ T .S Consequences Sl
. Distribution Agency 2 - principal/agent:
Full comtrdl. .. ... . N ::Qp"” o ':l:";: ;°an'”1T
‘Branch distributing - - v pmployer/employee
products . ' _ relations '
Relative comtrol = "7 - Franchise gomtract . fssocclation cf
 (depending oh the S e e interests and ot
clauses of the O Sern , ' . sub-ordination -
contract} o - L ' ;. legal independence
Small or mo . Concession of a 0.0 legal indepenidence
control - : licence to manufac- o of the concéssion-
. ' o Tturg S aire vis- a—v1s the |
T A T N llcensor

e The exten51on and the consequences of the control exerc1sed upoen
'TFranchlsees in the eontext, of the contracts negotlated w1ll be 1llustrated
below, ' ‘ ;

. In French law, the distinection between a franchlse and a concession
is determlned by special reference to the notion of Massistance" rather than
to "eontrol'.  Christine Barody expresses the concept as follows:

"Le Fait différvenciateur entre le franchising et 4'autres types dlexploit-

- ation cotmerciale demeureva; dans 12 majorité ‘des das, le fait de 1'assis-
tance technigue permanente et omniprésente dans le cas d'un contrat” de
franchise ... de scrte que le franchising est um intermédiaire entre le
succursallsme et la- C?R?ESSlOﬂ exclusxve dérivé de la chalne volontaire
et de 1laffiliation™, Do '

Wnat is essential, but alse original to, and . characteristic of, a
franchise contract is. that . the assistance 1s not one-way. The franchisor him-
self will not succeed unless the franchlsees succeed. A form of ‘cooperation
between the activities of franchlsor and franchlsee will thus be created, the
latter. informing the franchisor of ibr'example hlS 1deas concerning the ‘Fran-

chlsed,procedures.

(1) C. BARODY, op. cit., P- 1043,
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. .#Jean Guyénot considers the adoption of.uniform commercial techniques
to be the distinctive feature of a-franchise. "’ The. Court 'oj- Jusfice of the
Eurcpean Communities, in its recent judgment of 28 January 1986 Ccase'lﬁlfsu),
-considers the use of-the same symbol the .application of uniform commercial
methodS‘anduthe.payment;QfﬁrqyaitieS:inAexchangetfdp themadvantages-sranted
:tO'b@sthe?essentigi.@lements¢ofaazdiStributianf?an;hisg conrtract, -and, that
it is‘by—these*in-partigularxthat@ita@ifferasfr@m licence gontraats, .

On the other hand, it may be stressed that I. Berlinski considers
clauses regarding territorial delimitation to be a criterion for the distinec-
tion between a franchise and & concession. According to this author the word
"franchise" implies a Ffield of.operations(¥§ich is geographically limited,
which is not the case with a concession, - The facts would, however, appean
to contradict the validity of this criterion,

Other authors distinguish the franchise from other distribution con—
tracts by the obligation the franchisee has to P&y an entrance fee, as well as
royalties, which is not the case with the other contracts.

As far as the trademark licence is concerned, the distinction is easy
to make: while a trademank licence is one of the'component rarts of the fran-
chise, although not the essential cne, it is the only component part of a con-
tract for the granting of a trademark, : '

This 1s certainly essential and chafacferistic cf a franchise, but if
it were to eclipse the other component parts of the franchise, the contract
would be nothing more than o simple trademark or tradename. licence. In such
@ case, not only would only the rules regulating such licences have to be gp-
plied, but it would further be necessary to admit that the clients are not
clients of the -pseude~franchisee, but of the pseudo~franchisor, which would
definitely have consequences for the "indernité de ciientéle", which will be
considered below,

Lastly, the franchise and the voluntary chain: in both of these cases
there will be identity of symbol, territorial exclusivity and the conducting
of the business on an independent basis, This independence is, however, in
fact considerably greater in a voluntary chain than in a franchise, as a mem-
ber of a chaln deals with the other members as an equal: his management ig
not subject to inspection nor meed it be suvbmitted to control, and, if he pays -
royalties, these are for the payment of the purchase centre and fopr joint ad-
wertising, Lastly, he does not have to observe an identity of appearance with

(1) J. GUYENOT, Lz Ffranchise commerciale, Revue trimestrielle de droit com-.
mercial , 1878, 12, '

(2) I. BERLINSKI, Franchising in the U.S. and Canada, Revue Juridique Thémis
1978, 13, pp. 547-549,




- 30 -

.the cther shops 1n the chaln. Naturally, however, he wmll not beneflt from
any know—how, a551stance, a1d or trademark o '

. That thlS chapter has been lengthy is due abcve all to the’ need to
determlne as clearly as p0551ble what precisely is a franchise. If it is'pos-
sible ta arrlve at a deflnltlon of the phenomenon whlch satlfles the needs of
the dlfferent countries in which 1t exists, then that might sefve as a baszs
for an internatienal instrument.
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- CHAPTER I1 -~ THE PRDBLEMS;_RAI_SED BY A _FR_ANCHISH ]

1:‘ﬂ%flegaijgiiué%iggfqé}ﬁnééﬁtain'és‘fhafrdeéCQibed”iﬁAdhapter Ii§"
bound ;tg-raise problems, . *Abuses of varying kinds immedidtely @p%;pg-fd mind,
although: they are not the only ones, even if the others 'are often related to

those abuses, as is the césé«withfthe,prqblem df the indé@endeqcé of the ‘Fran-

chisee vis-i=vis the franchisopr,

G o

1. Iﬁdepeﬁdenée of the f%énéhisée

‘oxeoo o The intention of the barties is that the'fraqchise_cqnﬁract be con-
'clgggl;ﬁeﬁﬁéen persqé§;pr;enterppisés which are, or claim to;bgg iﬁdepgpdgnt.
The ‘specifying of the legal status;offthg_franchisee is venyfimQQ:tqnt for the
™O contracting parties. It is this specification which will govern relations
-betwéqn:p@e parties (freedom or non-freedom in contracting), vis~3-vis third
”partiggﬁfdetermina{idn'of the law'éeguléﬁing liability), as well as property
relations {right to éommergial pﬁépérty)f‘1 L

_ Their cocperation is expressed in legal terms by ‘the obligations n-
dertaken by the parties under the contract, but is not established on a basis
of equality,:the;fragcbisgr having a dominant position, _This domination is
apparent @ﬁgthe_qoﬁtroli¢?§r¢th¢yfranchisgd gnterpriéesjgnd;in"parficu;ar over
managgmgnt,;agccuntan@yéndhpgbggcity: 'Tbig.édﬁtrpl'is,jﬁowééér; nécessary -

{cbservance of provisions ﬁg;aigd_to the quality_bfifheférpdpbts; wiformity

. -of prices; advertising methods, sale, management, accountdney, location and

. equipping ofoperaticns,,trainingquApersonnel,rélationgyithciienté:'etc.}.

. The control exercised over accountaﬁcy methods,'fbf examplg,‘has sé?éral pup-

- poses; inspection of reéordé;may,asgi§t in the conducting of market surveys
and in.the fixing of rgyaliies'éé_wéll?és in assessing the econbmic position
of the franchisee, T -

Should the cortrols be too tight, with consequent demotivation of the
- franchisee, franchisors resort to & special. tactic, namely stimulating +he
.franchisgejs:motivatibﬁ"byibonﬁ$%53§£gpoftiqnal to the sales, This method
has spmetimes‘proved successful.. "
The problem of the delicate balance between the cocperation which
must findamentadly “exist between franchisor and franchisee and the "voc'a'tion"

(1) Notes de cours.dg,d%éit“comheppial généréi;uprepar¢$ by_Fiaude'SAMSON
‘and Edith FORTIN, University of Laval, Faculty of Law, ‘S}eptembgr 1885,
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to direct enjoyed by the former’has ‘arisen: with respect to the latter.. A situ-

ation must however be avolded in Whlch the franchisee falls into a p051tlon

of subordination’ to hlS ‘Franchisor, a situatlon whith cbuld in fact result in”
e~ confract not bezng recognlzed as” a contract of franchlslng. It 15 always
pb331bie for a‘court to’ modlfy the deecrlptlon by the’ partlee of their ‘agreement
‘as it is ‘entitled to élucidate-'1'écohomie generale du oontret" “the facts of
the case., If the franchisor's lewvel of control is excesdsive, ‘W& ruhs the

risk of being considered the employer of the franchlsee when the latter is a

AL

physical person. : S LT AR

“In fact ‘Prench -cdse law- holds that there is & contract ‘of employment when

there is an organlsed service and ‘when there is a relaticn of subordlnitlon :
' between the persen worklng in® thls servzce and the one organlslng it.

e

R

i pg the franchisee is a company, then the rigk the franchisor runs if he
interferes in the management &f the- franchlsee 'is "that he may be consxdered to
be the real manager of the franchised compeny, with all the consequences ‘deri-
ving therefrom, particularly that of 238 respon51b111ty and his property being
L anOlVéd in the event of bankruptcy. _

75 In the Unlted States, relatlons between employere and employees, ‘as well
a8 thoee between . partners, are exeluded from the’ ‘applicaticn of the provisicns
‘of tHé Full Disclosure’ ‘hotioF 1973, The Federal ‘Trade Commission applles the
traditional test-of the right of control fo''Géme to a -conclusion in relation
to the existéfice dr non-existence of “an employer/employee relatlonshlp. for
- example, It .chngidérs whether a-sum of money paid to a certain person consti-
tutes ‘€ salary or- remuneratlon for work ‘carried out, wheéthér the employee may
be dismissed ‘without the prznczpal havzng to pay damages, or again whether or
not thé ‘employee is obliged to irivest a sum of méney in the enterprise before
being employed. The Commission olosely examines thése contracts of employment
" or of association, as they are drafted in ‘such a mammer as to dngUlSE their
real nature and to permit the employer {franchisor) or the partner to evade 3
hlS IESponSlbllltlES to the detrlment of hlS employee or partner (franchisee ).

' This delicate problem of the deperidence or 1ndependence of the frapch-
isee has been @ determiming factor in dnitiating the parllamentary lnvestlga—a\:m
+ion currently underway in Sweden, The trade unions claim that the f£ranchis-

-

(l)%ﬁhembree;Réuniae-ofathe Cour. de .Cassation, 23 June 1965, Bull. Civ,
Ch. Réun., D. 3. ' _ : :
CA Agen, g8 Nov, 1877 {J.C.P, 1979 %d. com., II, 1311W)
CAPar;s 28 Aprll 2078 (BuLL. ‘des Transports, 81 May 1978, p. 277).
(2} ‘cA Rduen, 23 May 1978 (J.C.P. 19%9, “&d. gén., I, .19285, comment’ by -
G, NOTTE).
(3) 0. GAST, Aperqu général de la loi amépricaine sur le franchising,
Revue trimestrielle de drolt commercial et de droit &conomigue, 1982,

pp. 225-236.
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'ing;éﬁhbépf”ié“used’asiaﬁmeans‘to*circumvent the employer/employee relation-.
ship. - Such“éi%uétiongyfthéy ciaim;ﬂoften,ccncern»formeruemplnyges,qf the..fran~
chisor who, Upon the lattep's initlative,-havefbecomeiactiva;as;franchisees..
Furthermore , they ‘claifr that in practlce the franchising system offers the fran-
;:chiseé:a'prSibilifybfo eéeape“fTOmThis=obligaticns,as:employﬂr;in certain, res~
pects, Thé“frahthiSeefhas such ‘a responsibility towards ‘his-g¢mployees, but at
the same fime”hefis*EIOSelyftied to the. franchisor through.the. franchise .agree-
ment. The questions which are regulated in the franchise -agreement are not .
negotiable by the trade union whichuorganiseﬁ“the_employees;of~thaLfraﬁehisee
(whereas normally representatives of the employees take part in the decision-
makifg process iﬂ-the'enterpriseﬁfcrfwhich they are working, by virtue of the
"Medbésfﬁmmandenéitﬂ;;or_“Mit@esti@ﬁangﬁreghtﬂgin;German}; _Ifuthgrfragﬁhisee
were to changé*%hé”fréhchisefagbéémentﬁin any respect'the~f5anchiéor~wédld .
have a claim Tor ‘damages or coul@terminate the agreement. ' -The-franchisee there- -
fore does not, in“relation to his-efiployees, enjoy that full negotiating free-
dom which labburfléW'has-determinédVEMplqyers'shouldfhave. -Amongstwother-things
the Committee established by the Swédish*?arliament”willfconsidargwhether legal
provisions preventing' the “franchisee frémbeing: too closely tied to the franch-
isdr would be 4ustified. Such a'l&hknmay“ﬂthey'consider)»constitute.an;cbst~
acle to thg employees of the franchisee exércising(f%e influencettheyjshouldi
have by law and pursuant to collective agreements, ' '

Thq_¢6nsid§féiions'dgsdpibQ§ abéﬁé_are quitéifypi¢aﬁiynswedish - .in
the Federal Republic of Germany and Switzeriand where laws similar to the
Swedish OHE'(thé-"MitBEStimmungsgesetz"lkHéVErbeen'enacted,‘they-have not been
raised; oo DOl LG mne L e

If the courts consider: the franchiser t6 have .interfered. in the man~
agement of;the:franchised;gnterprisg, they will deduce two: consequences there-
from:: . .

. o L . S e A FRRS R

- = the chavacterisation of the franchisee's contract -as a:contract of
employment, conferring updn’him?all.theubenefits granted to employees

- by the provisiong of the Code du travail,

- ‘{he*réSponsibility'of'thEFfranchiSGT;visﬁéﬁvis_thirdfparties, and in
particular”vis-é—vis.the-clients=and'suppliers.bf the franchisee,

2, 'Franchisiﬁg“and'anti—trust legislation.. -~

i "ﬁntiﬁfrusf”legislafion'belongs.to the dbméih?of:public law. It is
consequently outside the scope of this study as.no_uniférm law.-in the private
- daw.segtop can encroach upon this field, It is, however, clearly a problem-

" area where franéhiéingwis”ccﬂéErnéd, as it is easy to consider Franchise sy-

(1) Sweden, Directive to the Committee, Dir. 1884:37, on frahéﬁiéiﬁgf |
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stems to be more in:the ngture: of trusts than of cooperative arrangements be~
" tween independent-operators. - Each country has its own anti-irust or competl-
tion legislation which franchisors have 1o bear in mind when consider- -
ing the possibility cf offering franchises., Such national legislatlon may &t
+imes have international effects. . Furthermore, the European Community member
States are sub}ect to EEC Competltxon Llaw, rospect1ve franchisors should
therefpre haye regard to these: regulatlens, partlcuianly when they are

active in 1nternat10nal franchxsxng, or when thalr aet1v1ties may affeat traée
between member States of the EEC. ... : :

This last po1nt is clearly 1llustrated by the case of Pronuptxa de
‘Paris GmbH, Frankfurt am, Ma;g A Pronuptla de Paris qug;_d Sch;é;gallls, B
Hamburg of - 28 January . 1585, ' in thls case the Court of Justice of the
European Commumities.was. called upon to dec1de on the 1nterpretatlon of Arti-
~.cle 85 .of the Treaty of Rome , -an¢.of. Comm1591cn Regulatlon 67/67 of 22 March
. 1967 “concerning the application of Article 85 para. 8 of the EEC treaty to '

. certain categories of exclusivity agreements. In thls part1Cular case a dis~-

rribution. franchise .was under. discussion, The concluszons of the court are
intevesting;veven if.they do leave. a. number of questlons unanswered. It will
prcbably be diffiecult to apply them to. other cases:

"L, a) la compatlblllte ‘des contrats de franchise de dlstrabutlon aveo l’ar—
Hgtlcle 85, paragraphe ler, est fonction des clauses que contlennent
"ces contrats et du contexte economlque dans lequel’ ils s'insérent;

b) ;les ciauses gui sont 1nd13pensables pour empecher que le savomrwfalre
tpansmis et 1'assistance apportée par le franchiseur profltent a des
concurrents, ne constituent pas des restrictions de la concurrence au
sens de-l'article 85, paragraphe ler; ‘ '

¢) les clausés qui organisent lé contrdle indispensable & la preservaulon

de 1'identitd et de la réputation du réseau qul est symbolisé par l'en-

. seigne, ne constituent pas nen plus des restrictions de. la concurrence
au sens.-de 1l'article 85, paragraphe. ler; .

4) les clauses qui réalisent un partage des marches entre franchiseur et
franchisés ou entre franchisés, constituent des restrictions de la con-
currence au sens de llarticle 85, paragraphe ler;

e) le falt pour le franchiseur de communiquer au franchisé des prix in-
dicatifs n'est pas constitutif d'une restriction de la concurrence, R
la condition qu'il n'y ait pas entve le franchiseur et 1es franchisés
ou entre -les franchisés. ume prathua concertee en vue de 1' appllcatlon

effectlve de ces. prix;

T’f) les ccntrats de" franchlse de dlstrlbutlon qui contlennent des clauses

(1) Case 1iB1/Bh.
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réalisant un bertage des marches entre franchiseur et franchzse ou
entre ¢ranch;ses, sont susceptlbles d'afi;gygpﬂggugqmmepge entre Etats
mernbres“ . e T PR . 5

-

-

Furthermore the court . came +o the conclu51on that Regulatlon 67/57
was not applicable to cases such as the one 1n_hand

The outcome of. this case Wes awalted w1th great expectatlon but it is
dlsapp01nt1ng in fhat it leaves so much open. A franchlsor who examlnes his
potentiaiities from an ant1~trust p01nt of view in faet obtalns very little

tépiéhtq;bé;ﬁsed?ﬁhéﬁ,deC1dlng thét'which is.indispeﬁsab;eigﬁrrthe-busigegs
and at. the Same. tlme perm1s31bl ' T : . -

3. Internatlonal franchls g

. When thetmxmvﬂlmternatlonal fTanchlSlhg is: employed what is generally
understdod ds & ‘situation ‘where a fTanchlsor offers franchlses in another coun-
Ty, *Veﬁy ll%tle llterature,exzsts in’ thls connectlon and such” as’ there is nop-
maliy~exam1nes the ‘néticdal” situation of the countrles concerned T

‘The iack of leglslatlon in this field does not facxlltate matters, nor
do 'the dlfferen‘t ways ‘of appmachmg thée phenomenon -which vary. from country
to country._ The operatcrs themselves find this lack’ of unifbrmlty a great dif-

'faculty 1n the exerclse of thelr actlvltles.

.Authors wrltlng on 1nternatlona1 franchL31ng often refer 5 "economic
_dlfflcultles, to ‘the adaptations to the ‘economic’ realities oF thE“bountny of
‘the” proposed franchise which the’ franchlsor has to make, G, E oisvert, in
- his paper on “Aspects Juridigues du’ franchisage 1nternatlonal" N 1nd1cates
the legal pomnts prospectzve franchlsors have to examine when con81der1ng the

offerlng of franchlses 1n cther countrles

1) the protectlon of trademarks abroad
2) the adaptatlon of tne franchlse contrqct to local laws and regulatlons,

: ;3) ;lawa relatlng to 1mport of raw materlals and finlshed products 1nto

T‘al' laws . relatlng to the formatlcn of the legé$:iﬁéti%ute which willubéi

(1) Presented by. the auther.at.a Seminar on franchlslng held in Mcntreal :

- 6=7 March 1881, under the ausplces of. the'G"vernment of Canada, Industpy,
Trade and Commerce, -in - “Documentatlon pour” colloque pour l'expanszon de
votre commerce par le franchisage", Government of Canada, Industpy, Trade
and Regional Economic Expansion,
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1:6) -sedlal awsy . o ow
' -icﬁcAgcvefning relations between lessor and lesseej

8} laws concernlng immovable proPerty rights;

o,

9) fiscal laws; n
10) laws pnctee%ing the national wealth;

'Vll) laws agalnst monopoly, agalnsL unfalr competltlon or prov1d1ng for
prohlbltlons restrlctlng acqulsltlcns and sales. :

RO

‘ ' As may be seen above the 1nfcrmatlon requlred for an 1nternatlonal
franchise involves an examination of a variety of dcsc1pllnes Forming part of
the legal system of the cou?tsles concerned. Other authors have stressed simi-
lzr points in their exposé.

Needless to say, the problems with international franchising dc not.
.end here,. Should. conflicts arise-it will.be necessary to decide which law is
applicable, that of the franchiseror that of the'f?anchisee,‘which‘involves
intriicate estimates of the nature of the contract. Such an evaluation is nec-
essary, also at the beginning of the contractual relationship, particularly
_as regards the payment of royalties. '

-.The_payment of royalties is a problem also for another protagonist in
international franchising, the "master~franchisee" or "subfranchisor.. When
a franchisor wishes to expand into a foreign market he often entriusts a large
area {(a coumntyy, Ffor example) to & franchisee who has authority to offer sub-
franchises. :This:.master-franchisee (sub-franchisor) receives. from the fran-

. chisor-all that As necescary-for thc-conducting of the-business - (know=how,
trademark ;- itradename licences, training, etc. ). In retuyn he scts as a sub-

- -stitute for the franchisor. . .Thé problem: with royalties conterns their payment-
- towhom.is:the franchzseesu@posed.tc pay, to- the master~cranchlsee Q¥ to the
franchisor directly? According to-Gast. he pays the master-franchisee who then
forwards the sum ? the franchlsor, retalnlng a certain percentage granted him
in his contracu. This view is not, however, unlversally accepted

_ Authors adv1se prospectlve franchlsors to seek SPEClallsed legal assi-
stance in the country in which thcy intend to cperate in order to avoid mis-
takes when trying te find their way through the forest of laws and regulations
which exists in each cowntry. Boisvert .even advises franchisors to have the
franchise contract translated before going into the country, and to have their
'lawyers write a ccmmentary on the terms of the contract, as well as on points:
of Yaw raised by the contract which may not be easily understood in the other

(l) See 0 GAST Le ccncept du franchlslng ccmme methode de’ developpcncnt in-
' ternatlonal Cahlcrs Jurld;gues et Flscaux de l'Exportatlon, 1983, »p. 1l1-

| 28, T N

(2) IBiEL M p. ;"2‘@'."'
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countr¥l 0 as to ensure that all parties appreciate the exact meaning of the
terms.. ' -This practice would undoubtedly gssist-inqavoiﬁipgbprpblems caused
by,langgagglgiff;qp;yies?,apg_by:;gcg?dﬁfkpoﬂlgdgéqu]fh911eg§inte:mipplpgy
-particuléwuﬁo_th&;lesai‘$¥$f9m3.¢°ﬁ?ﬁrn§ﬂr-- ST : :

4, Abuses . . -

-2 - The desire to prevest abuses is the reason most often given by tnose
who wish to Introduce legislation on franchising. The Committee on Uniform
Franchising Legisia§i9n:of_;he;Unifq?mygaq;anference of Canada has identified

Tié;inlgh;éhfébuSesrc;qﬁfioyriéhi;_

four -factors.which create an.atmosph

M The aésuﬁpfidﬁ”ofisighifibaﬁt-fiﬁanbial=&ﬁd‘peréonai*riskﬁ1bY prospec-
e ’fivé;fréﬁchisées“whén éntériﬁg‘iﬁto*a=franchise businessy - ‘¢ o
e %: 2;_Theufrénphiseeis3pe}yiqé-égl;he:frénphiééfﬁs_§urpoffédgegperti5é-ééd
“3Q°Tﬁé“iﬁfbrﬁatibna1*imba;anbé between the Parties pre=silé’negotiations
"‘Sb*%hat'dﬁring the peri6d*p:ospéﬁtivé*ﬁﬁénchisees*of%én never obtain
'“éoﬁpléfg'6r:accuratélinfobmgtibﬁ-abéﬁiithe3vital~aspeafs?abdﬁf?théi
proposed rélationship st the’risks Beifg assumedy- v .7 = -

u.VThghabggpceygf.g;ggaﬁyaaﬁd‘pg;iggléfsogrée of informstion for the pro-

spéctinﬁfgancﬁiséagabputyita;raspectg of thé:pfbﬁoseq fran;hiSE busi-

Cooness, Mo D SE : - )

_ 'Thglaboye-qup#ation1sﬁrgé;es ﬁhé;impéptén;e of adequate and precise
ipformation being given to the franchisee before he enters imto the  franchise
agreement., Misrepresentation is, in faét,ra'qommon abuse with whichithe‘Am_
erican authorities in particular have éttemptédltd come to terms by regulations

-on disclosure (see, for example,.the "Full Disclesure Act of 1979").

. The need . for such, rules is illustrated by the coﬁcipsion$,bfit&é;__
Attorney General of New York after an investigation into franchise sales prac-
‘tices im his state: - 77 ¢ . R : o
. ."In almost.-every instance,_the'frap;hiseh- offering litebature was elther
;-‘inaccurate:,,__—misle_adir_:g-,;,_wholly lacking, or i:latantly fal )as_ to maf_erial facts
mecessary 1o making an intelligent investment decision." :

(2) Committee on Uniform Franchising Legislation, Report ofi'a Uniform Franchi~
ses Act Background, Uniform Law Conference of Canada, Proceedings 1982, Ap-

. pendix 07 p, 24g T v .

(é):Reboffiéf"the“éénéié{SélécfjCoﬁm} on Small Business on ‘the Impact of Fran-
chising on Small Business, Based on Hearing Before the Subcomm. on. Urban
and Rural Economic Development, 91st Cong., 2d Sess., at 13 (1970), in
Donald 8. CHISUM, State Regulation of Franchising: The Washington Experi-
ence, Hashington Law Review Yol. 48, No. 2, 1973, p, 297 note 18,
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* The Fadefal Trade Commission has adopted a trade regulation rule“en-
titled "Disclosure Requirements and Prohibitions Cofcérning Franchising and
Business Opportunity Ventures" ("the r%is“)i promulgétéd on 21 December 1978
and effective as from 21 October 1878, ‘This rule is extremely detailed,
as are the guides which interpret it. It contains provisions as .to the infor-
mation which the franchisor must give ('"disclose') to the franchisee so as
'to permlt the latter to evaluate the real p0551b111t1es of the franchlse.

Part II’of-theaUniform.Franchiées Act elaboratédfby*the Uniform'baw
Qonference of Canada is dedicated to disclosure, specifying the ‘information
which the franchisor must. include in the "Statement of materlal facts" he
has to give the franchisee. . This information 1ncludes ‘items such as a copy
of the most recent audited fipnancial statement of the franchlsor, a statement
of ‘the frénchise fee charged "the proposed applicatiod “of the proceeds of the
fee by the franchisor and the formula by which the amount of the fee is deter-
mined if the fee is not the same in all cases, together with. a notation con- '
gerning the existence of any centinuing royalties; a statement descrlblng any
payments . on.fees other than frauchise fees that the fraqdhlsee is required to
pay to the franchiser, 1nclud1ng royalties and payments or fees. that the fran-
chisor collects in whole or in part on behalf of third partles,'and the names
of the thlrd partles, statements related to the equipment and supplies and their
aCQULSlthH, ‘dnd s statement as to whether the franchisor provides continuing
assistance in any form to the franchisee and, if so, the nature, extent and
cost of the assistance, etc.. The Franchises Act of Alberta also co? ilns de-
tailed provisions on the contents ¢f a statement of material facts. It
- is hoped that requirements such as thesd will reduce the llkellhood of mlsrep*
resentatlon of the nature ”get rmch qu1ck" :

T+ should be moted that someé of the abuses common in franchising are
alpeady penalised in other laws. Tor example Section 2 {1) of the Misrepre-
sentatlon Act, Whlch applies in England and Scotland provides as follows:

-

_"Where a person has entered 1nto a contract after a mlsrepresentatlon has
been made to him by the other party thereto and as a result thereof has
suffered loss, then, 3f the person ‘making the misrepresentation would be
lia¥le to damages ln respect theheof had the misrepreésentation beer ‘made
fraudulently, that person shall be so Iiable notwithstanding that the mis-
representation was not made fraudulently, unless he proves thet he had reas-
onable ground to believe and did believe up to the tlme the coutract was
,,made ‘that the facts represented were tru@" ﬁﬂz'g-m-
Js —P Clement in hlS artlc% "'De quelques problemes poses par le fran-
chxsage aux rédacteurs de contrat’ c0n51ders fraudulent franch;ses, Whlch

(1)'16 C.F.R. § 436,
{2 See Art. U (b).
(3) Gazette du Palals, 15 November 1977, 2p. 543-550,°
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he identifies with pyramid chains, "ia franchise batarde", in which one or more
‘component parts of a franchise ape missing, for example where technical assi-

stance-is reduced to a bare minimum, even if the other component parts are all
 present, - e R

- One aspect of franchising around whiech problems beﬁfpé:is"that'of the
continuing relationship’ between ‘the ffanchisor aanfraﬁchisee'(the "continued
interest")., The franchisor is normally in an overvhelmingly stronger bargain-
ing position, and he is the one to draft the contract, ' '

Twe 1ve areas of franchising maﬁageria;-activities'over which the fran-
'chisér.normally exercises control have been listed: source of products; source
of equipment; product assortment, resale pricing; quality of product or sep-
vice; facilitating services such as business hours, credit and delivery; fran-
chise advertising; sales quotas; training programmes ; rgcordkeéping‘systams;
use—bfﬂregié?igedftrademark - and ar?hitectural design of franchiseefs;place
of “business, : o '

_ franchisors have ﬁsed their stronger bargaining power te terminate
fraﬁghiées arbitrarily, to coerce franchisees mder threat 'of termination, and
fo“ffée;franchisées to purchase supplies from the franchisor or approved sip-
plie?sat gnreaspnable Ppices,.to carry excessive invgntories,_t?zgperate long,
wmpPefitable hours,_and.tc-emplqy other unprofitable practices,

_ An abuse which concerns fhe public as wéllras Franchisees is the
so-called "pyramid selling" or "vente & la boule de neige"., For this pheno-
menon there“ekist”éﬂnumﬁew'of-diffement_definitiqnsl Two have here been selec-
ted for comparison: . S )

"VENDRE A.LA BOULE DE NEIGE . .

'Quaiifie-une'vente & la chalne contractée sous, la condition suspensive d'une

revente, L'acheteur n'acquiert pas“immédiafement_la chose, mais ‘des bons
d'une valeur égale au prix, qu'il se charge de revendre 4 des tiers, moyen-
nant quoi il aura droit 3 la chose, objet de la vente. (,..) La venté 3 la
beule de neige débouche trés vite sur 1'impossibilité d'exécuter la condi-
tion prévue: si, 3 la premidre opération,_lQ‘agquéfeurs,suffisent, g la
secondé il -en faut 100, 3 la troisidmé 1000, 3 la quatriéme 10000 .,.,;

& bréve €chéance, le marché est saturd et les acquéréqr$'reéf§nt avec les
bons qu'ils n'ont pu ?gglace?,‘sans obténin,hgglééﬁyregartie, la livraison
de l'objet souhaité." . ' :

(1) sy GILLESPIE,-An'AnaLySiS of Control injFranchise'Distributioﬁfﬁyétems,
1966  (tnpublished thesis in University of Illinois, Urbana library), in
D.S. CHISUM, op.cit., p. 297 note 18, B :

(2) D.S.0CHISUM, op.cit., p. 297-8.

'(3) H, ROLAND and L. BOYER, Dictionnaimve des eXpressions‘juridiques, Lyons,
1983, p. 407-8.
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" "The typlcal multi~level” dlstrubutorshlp plan 1nvolves the .manufacture

¢ opgale®by a company, under its owh trade name, of a line of products
“through "franchises" whith appear to be regular franchise distributor-
ships. These plans may include three to Ffive levels of nonexclusive
distributorships, and 1nd1V1duals may become "franchisees'" at any level
by paylng the“company an 1n1t1al fee based on the level of entry. Once
‘a member of “the plan, the ‘individual earns a commissien by: selllng the.
“company s products and attractlng new members. Each’ dlstributoﬁnpays

~ less for the product: thar ‘the price he receives from the publlc and from
those at lower levels in the dlstributlon chain to whom he sells. Since
‘one profits merely by being &-link in “the product- ‘distribution chain, '

" the emphasis is on r?c3u1ting more 1nvestor—ﬁlstr1butcrs rathier than on
retalllng Products" : SR R

In the United Klngdom pyramld seliing has been recognised” as’ “contain-
ing elements which are dishomest. Thus, the 1973 Fair Trading Act echtains
provigions which prohibit pyramid-type schemes. The Act further containg pro-
vigions which permlt the maklng of regulat;ons.

"(a) to control or. prohlblt the issue, c1rculatlon, or. dlstrlbut;on of
documents which contain lnv1tat10ns to persons, to part;clpgxe 1n a
scheme' and '

(b) prohibiting ‘the promoter of a scheme from performlng functlons whlch
are vital to the operation of su%g)a scheme e. g. supplylng goods
or recezvzng payment ;or goods n -

A pecént ‘German case ‘Firma Gem-Collection Cosmetics GmbH (3)eoncerns
pyramid seliing. The franchisee could in this case receive particular advan-
tages, both financial and in terms of achieving an area franchlse, lf she pe-
cruited sub-franchisees. Several points were raised, including ‘the excessive
price of the products, but ultimately thé contract was declared null and void.
Criminal llablllty was also lnvolved ' :

5. Termination df the centract' S

An 1mportant problem where franchising is concerned and“where abuses
apre far from unknown, is the termlnatlon of the contract. In a@ddition to abuses
such as ‘arbitrary revocation or hon=-renewal of the contract, there ‘are some
questlons which should be more closely examined.  These are: (i) the fate of
stocks; (11) non-competition clauses and (ili) the Mindemnité ‘de clientdle"

) (l) 51 Georgﬁtcwn LI1257 (1973) at 1281 in:J., ADAMS and YV, PRITCHARD JONEG,
' - - Franchising Practice and precedents in business format franchlslng, London
_ 1981, p. 255, e .

(2) M.MENDELSOHN, The Guide to Franchlslng, Srd edltlon, Oxford 1982, p. B3.
S(8) 12 September 1985, Oberlandesgericht- Minchen, 5 U 4k30/85;7 QO 8258/85

LG Minchen I.
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(1) The fate of stock - - .
" U Therfranchise contract;must_provideAfor andjregulatg1the:possibility
of recovery.of the gobda*in1stockg;=The~apundance ef cases.dealing'witﬁifhis
matter clearly indicates its importance. The car-concessionnaire whose con~
tract is not renewegd;: on altermatively is abruptly terminated, finds himself
with a stock- of products: of 3 make he mo’ longer repmeéents. .The,ex§mpl§‘may
be applied mutatis mutandis alsg-to franchising, o Lo

‘In" the .abserice of a clausé:providinQ,ﬁQrﬁthe'reggﬁeny of thérétdck .
‘held by ‘the franchisee, the,courts-hava;;n;pripggpléxggpsidsned_thqt the fran-
chisor dees not have any obligation—tqitake;bagk,thevstock at the end of the

contract, excgpt when the franchisor himse%f)has terminated it abrupfly; in
which case there is ‘an dmplied obligation, ~° Unspldrwgggs.apeza rigk con-
sciously accepted by the “franchiseedby reasen of the precarious nature of the
contract. French case law has, however, attempted to mitigate thigfinﬁréla—
tion to concession :contracts, and ‘judges have referred either to a_faqiﬁ're—
‘solutive clause affecting sales made by the person granting théﬂgqnﬁeégion

~to the concessionnaire, or to.an obligation to take back stock__tigdfté_fhe
existence or to the maintaining of the exclusive concession contract, or,
lastly, to the payment of an indemnity to compensate for the loss sufferegd by

‘theé doncessionnaire obliged to keep an initial stock..

© e Italianicase law has . recently reconfirmed its pggitiqn:(g) there is
“nbilégél‘bbligatién pf'aﬁ.extracontracfual:naturg;for the-franchisor to take
back oF to repurchase the~stockii@“The;remedyfconsisfs in authorising the.
franchisee to gell his stock; either wptil it is.exhausted, or for a .certain
 period of time,fusing'efaaoumée‘the distinctive,signs;and symbois‘of the fran-
chisor, but sPecif?ing<tworthings:qdnly,thejgoods ?noduqed_qr“hought by the
* franchisee before the “termination-.of the. ¢ontract are to- be understoed as
stock, and not those produced or purchased thereafter; the franchisor could
‘purchase part of these articles, which-he eould then resell to his new fran-
chisee, This in no way sipnifies a continuation of the commerciélVCOcpera-
- tion agreement. The franchiseeucontinues to use the trademark on}y‘to_place

his stock on the market.

_ The 1971 Franchise investment Protection Act of the State of Washington
provides in Article 18 (2) (i) that = franchisor may refuse to remew the fran-
chise only if he pays:the‘franchisee the falr market vaige,of thé”inventony,
supplies and equipment purchased from the franqhisof.--Theqpufposs of this ob-
ligation is to aveid overioading the franchisee with spécialised,articles which

(1) Eq. Jupiter, Droit des affaires,'MarchéLCGmmﬁﬁ;-FRﬁNCE!}T. Statut des
perscnnes, up-date No, 155, June 1985, p. 43 ,,. (2). e

(2) Pretura di Roma, Ordinanza, 11 June 1984, Glurisprudenza italiana,
December 1985, Part One, Section II, Col, 710, comments by A. FRIGNANT.
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are of little value to him without the franchise, but which are of significant
importance to the franchisor., There is, however, no reason to- limit the re-
purchase cbligation to articles "purchased from the franchisor'. Franchisors
 could, in numerous cases, aveid this obligation by having 1ndependent suppliers
purchase thelr franchisee's equzpment and other similap. artlclee.

The second problem. wh;ch the ebllgatlon to repurchase raises concerns
the determination of the-fair market value. -The inventory and the supplies .
should normally be repurchased at cost price, but.pften there is..only & very
. 1imited market for second-hand material, espec1ally if it is highly speciali-
“ged. The Franchise Investment Protection Act considers that.-in: ‘certain cases.
the frefehlse ‘contract ought to.provide a basis for the determipation of this

value. - The value thusldete”mlned must be. reasonable. g S

The:. Unlform Law Conference of Canada declared in-1982 that ef the
. franchisor is.authorised to terminate his relationship with his franchisee,
- then there could be & degislative obligation to repurchase the franchisees in- 2
ventory, The Conference considered that such a provision ought to take into
consideration the circumstances from which such. an obligation would derive,
the cantents of tha .inventory covered, its evaluation and, finally, whether
i+ is ‘a matter of terminating the contract or of not renewing it, or both.

y - The same Conferendeg meeting in August 1984, again considered this
problem, If the franchisor terminates or refuses to renew the franchise con-
tract in contravention of the Uniform Franchises Act he should offer to repur-

“chase from the franchisee the stocks which conform to the present standards
of - the franchisor, and for which‘sﬂchfgepurehsse is provided}in the eontraet
or in commercial practice, and which: are held for use or sale in the franchise.
The franchisor is.to pay the lesser of the wholesale market value or the Pprice
pald by:the franchisee.: Zhe. franchiser will have no. obligation ‘to repurchase

: perscnal ltems ef no value to him in the fleld in which he ‘grants franchises,

L stly, Artlcle 6 of a. French draft law, that of Messrs., Glon and
Couste, prav1des I : x :

"y cas ol ‘I'intermédiaire a acquis des marchandises chez son 1ntegrateur,
ce dernier peut:

(1) E.g. thef agreement of the Baskln—Robblns 31 Ice Cream Store prmvzdes for
the répurchase of the equipment at its cost minus 25% depreciation in the
Tirst: year, 15% pEr year’ fhereaf*er, but never for, less than 30% of its

SRR <= £ PR s ‘ ER : R
(2) Proposition de leoi tendant 2 reglementer la 51tuatlon jurldlque des
,_franchlses et concessionnaires, No. 891, Premlere session ordinaire de
1873~ 1974 “ritre I, Art. 6. " : ‘
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- soit laisser l'intermédiaire &couler les stocks restant sous 1'en-
seigne du réseau pendant une. période de six mols & un an: commencant

d courir  au jour de la cessation du contrat; .

- . soit reprendre dds la cessation du contrat.les marchandises qu'il a
vendues dans les douze mois qui précddent le point de départ du dé-

~lai.de préavis, & condition que 1'intermédiaire ait fait preuve d'une

diligence normale pour les vendre 3 1a client®le. L'intégrateur
reprend alors les invendus” au prix initialement facturé lors de la
livraison & 1'intermédiairve. = " - o S '

Au cas ol le concédant ou le franchiseur ne choisit aicune de ces
deux solutions, il est vedevable d'une indemité égale & la valeur,
- taxes comprises; de 1'intégralité du stock de l'intermédizire au jour

de la rupture du contrat,™ "

_ This is the first time that €Eeiidea'appears of an indemni ficaticn
of the franchisee for stock with which he can do nothing &s, since his con-
tract has been terminated, he no longer benefits from the advantages of the
contrabt, but is still bound by clauses which become operative on termination
~ of the contract, amongst which are thé‘nbn-competition clauses, =

(i1} Non-competition clauses

It is in the interest of the Franchisor to protect himself against
possgible competition by his. franchisee on the expiry of the contract, what-
‘ever the reason, even if a non-competition clause is of no real value when
the franchisor is at fault or when he.abuses his rights. - It is .obvious that
even if-thenfranchise;contract;does not form part of . the,;"fonds -de commerce”
it may still be greatly devalued upen expizry of the contract as a result of
the existence of too restrictive a non-competition clause,

o 3ast and Mendelsohn(l) insist on the fact that such a clause shrould
not De applicable if the termination.of the contract is caused by the fran-
chisor's non-compliance with one of his obligations. In fact, the franchisor
would in such a case gratuitously take over clients which the franchisee had
acquired through his own work. By the simple fact that the franchisop net.
cnly prohibits the franchisee from conducting any business identical to his
in the zone of territorial exclusivity, but also causes his total ruin by
taking away his sign, he obliges the frénchiseé to embark upen arn entirely
new'aétivity. This risk must be kept in mind as French courts are as yet
undecided on this point and tend rather to protect the interests of fran-
‘chisors, : ' e SRR

(1) 0. GAST and M, MENDELSQHN,.Cdm@énf;négocier une franchise, Ed. du
Moniteur, P 57.) ‘ e ‘ . S
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Be that- as it may,- .the . non-competition clause is, valid in principle,
on condition that it is limited .ip. time, space and sector of actlclty, as it
should not prevent the. :franchisee .from exercising an actlvlty. '

- .The Cour d'Appel of Colmarci)”ﬁéélded that the clause "est pleinement
11c1ta en matlere de franchlsage" as it answers the "interﬁt legltime de la
0G1ekE Rel 2 ad e’ CEge waé “llmltee ‘dang le tamgs, dans l'agpaee et quant
au secteur d'act1v1t’" It is te be observeﬂ that The ‘epurt re&glrEd the pre=
sence of both conditions of llmltatlon in time ‘and space. ‘The Chambre commer-
ciale de la Cour de Cassation, has instead abaridoned thls -double vegquiremént,
_deemlng g limitation of 61thef Elme or space to be bufflclent, at least in res-
'pect of commer01al contracts.l o ‘

o T

Evén {£ franchisors have an interdst in providing for such: clauses,
the authorities in the United States dealing with competition-are mot favour-
able to them. Usually, the pmerican courts do not permlt them to be enforced
unless tradé Secrets Have to be protected and they are "limited both as to
time and terrltoﬁyifé 4 scope ‘which can be’ justified ds nedessary to pro=:
tect Yrade secret “Furthermofe an agreement teking ‘effeéct ‘at the end of
the contract whlch applles non—competltlon to "similar fields™ may e -ambiguous
and, according “to United States and Canadian leglsla’tlon, may -impose unreason-

able restrictions.

The case law of Quebec has establlshed that when

e ”partles had agreed to refrain from competlng with ome another v+e Such
dovenants are enforced if they are reasonable and not in restraint of
trade., But even when not in restraint of trade in the sense of The Com—
bines Investnga;%Qn Act, they may be struck down on The grounds of pub-
lic policy." :

It appears that the eourts of Quebec attempt, as do their cowmterparts in the
~United States, to ensure that non—competition'clauses _particularly those re- .
iating to.the termination of. the ccntract, are not unreasonable and that they
“are not contrary to "ordre public!. : :

:-‘SOméiauxhors-are shocked_by'ﬁhé‘facf that this clause is applied -
to franbhiséés withbut-giving; themvany right to compensation. Jean- Faul

(lj. Cour d'Appel of Colmar, 9 JuneLlQSQ, in Dalloz Slrey 1982 Jurlsprudence,

.. D.. 554._:‘__" S - :

(2) Cour de bassatlon Chambre commeérciale, 27 October 1981, in Bull. civ,

. 1V, No, 371, p. 295; Dalloz 1882. -IR., 204, comments by SERRA.

(3) C.A. SHEPPARD, The Enforcement.of Restrictive Covenants in Quebec Law,
19639, - in Revue du-Barreaun B8il,.p.. 346y in I. BERLINSKI, Franchising in
the United States and Canada, (1978} 13 Revue Jur;dlqpe Thémis, Nos.

2-3, p. 58Y,
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Clémant(%)”hbtesithatfin-labounﬁlaw-ﬂollentivé.contractS'asna ruile provide

for- the pdyrient of afsﬁmiequairtﬁ"pabt:ﬂfﬁﬂhe_saiapy for the duration’ of. the

E applicabilityﬁbf-théfclauSaa"TInsﬁeads“by:virtue'Df'the-applicatian'ofhsimpié
provisions ofttvhmercial -law the ‘Ffranchisee has o right to suchian-indemity,

In the Federal Republic of Germany a non~competition clause has a limited dur—( )
ation of two years, but the franchisee has no right to financial compensation,

The problem of the supposed or real tzking-over of the clients of the
franchisee by the franchisor arises here, as the consequence of the applica~
tion of the non-competition clause and of the possible payment of an *indem-
nité de clientéle" to the franchisee.

(iii) The "indemnité de clientdlen

Whether or not the contract has a predetermined duratioﬁ, the fren-
chisee does not have a right to its renewal, as the parties are Independent
‘of each other, What, then is the fate of the clientéle, and to whom does it
-belong? In variable proportions depending on the franchise chain, the clien-
téle will be divided among the franchisor, the old franchisee and the possible
new franchisee. It is for this reason that the courts have had difficulties
in awarding franchisees an indemnity in respect of the clientdle. As Didier
Ferrier remarks, franchisees

I'se trouvent exclus du bénéfice d'm régime d'indemnité de clientdle
prévu uniquement pour des intermédiaires salariés ou mandataires, qui
n'ont eux, aucun droit sur la clientélecréée;pour le compte du mandant
ou de ll'employeur. En effet, 1'indemité d'un droit de clientéle n'est
pas la sanction d'un dreit patrimonial du représentant sur la clientéle,
elle répare le préjudice causé au représentant par la rupture du contrat;
eile est & cette fin calculde en tenant compte de l'importance en nombre
et en val%gs de la clientéle apportée, créée ou développée par le repré-
sentant", '

A practical consideration may be added to this legal reason, normally
that the clientéle will go to the one *o whom it is atfached, to the franchi-
sor who attracted it by means of his trademark and to the old franchisee whose
qualities as a dealer and whose services it has appreciated. It would there~
fore appear to be in conformity both with law and equity that no indemity be
paid to the franchisee, to the extent of course that the latter may carry out
a similar activity at the same place,

(1) J.-P. CLEMENT, De quelques problémes posés par le franchisage aux rédacteurs
du contrat, Gazzette du Palais 1877, II, p. 543, . _

(2) Services commerciaux frangais en République fédérale d'Allemagne poste
de Munich, March 1881,

{3) D FERRIER, in J,-P. CLEMENT, Gg.cit., p. 57,
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~ To’iimit the mdemnrty +o.the loss:ef clientéle is, however, too.
restrictive. It is the damage: caused:by. the taking back of the franchlse
which must be compensated in ita entiretys. This camnot, however, be done unless
the “franchisor terminatés the contract in.an unjustified manner.. '

,,,,,,,,,
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CONCLUSIONS

It is an arduous task to decide whether or mnot it is possible to
draft an international instrument on franchising, Such a decision involves
a8 variety of considerations and the_agspmipg of certain positions, pot least
with respect to the exact definitionWBf“é’frahcﬁiséiégreeﬁéhf{H”An'%%amina—;
tion of the different definitions alone indicates. divergencies which are not
always minor ones. These divergencies may be categorised and summarised as
follows: '

1. Nature of the agreement:

- distribution.

- proeduction

~  collaboraticn )
= " asséeiation e

- licence
- particular business

2. Parties to the .contract:

- producer/wholesale dealer

- producer/retailer
-  wholesale dealer/retailer

8. Bargsining strength of the parties:

- egqual

- one stronger than’ the other: ™ Tt

4. Form of the'éontract: '

- @xXpress
- implied
= ..written.

5. - Nature of goods/services offered/supplied by franchisor:

- ' goods/servicesiit ot a e e

CTon knew-howt s L Do s

- training
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-~ method
- ovgamisation . ... . L
e médkertising‘ﬁ ST E LU S .r, SRS S
6. imeh the framchises is to emplett: L0
S trademawﬁf%fadenamér&:‘. : _:.t'f e L B
- procedure SN TR . ,-}w;

- Fformula

- +rade secret

St e
PRSP S B

7. {Conditions under which the franchisee has the right of expioitaticn:

- set procedures

control by franchisor, his "continued interestﬂ' .

fixed period of time

- mutual exclusiveness (mostly tegriﬁorial) .
8. Franchise fees and financial investment: .. )

- sybstantial/small
- entrance fee
-  royalties

9, . Financial independence of franchisee from franchisor:

-~ not holding company and subsidiary
- not subsidiaries of the same holding company

10. Organisational dependence/independence of franchisee vis-3-vis franchisor:

- distribution network
-~ association of egual companies
Other elements of great importance which should be carefully consid-
ered aver . tisiinoc e pleiiim e Lo R T '

~  the originality of the inventien or productﬁdwned'bynihg'franchisor

- the necessity of the goods/procedures having been?@reviCusly experi-
mented by the franchisor in pioneer establishments
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~suTouthe megessity of continuously up-dating | knowshow -

= the problems associated with abuses and termination of contract’

= ..conflict with anti-trust legislation ..

: ;?higAlés;:ppint'is‘one which will have to be considered, even if it
is.béyon@:Ihe;sggpe_pf_anﬂinternatidnal private law instrument, because.of the
.great influence it has on, franchising, SR L
'Furthermoré, @ clear demarcation betwsen what is already fhe-subject
of national public law and private law has to be made before any international

-Instrument is elaborated. The legislation relevant to civil and eriminal

liébility,also‘calls,for;examinatipn. Overlapping with existing. legislation
must be avoided. - : Lo

7 .The -type of international instrument to be adopted-has-to be care-
fully considered with reference to the peculiarities of franchising, The
purpose of the instrument should be determined - should it primarily consti-
tute a remedy for malpractiqa.br should ;t;gpifurther andi’iﬁgﬁoifﬁqw and in
whatfdetail? Should it_be-designed.to act mainly as alstimulaqt for the -adop-
tion of national legislation? To what extent can national rémédiesﬁbe‘adop-

ted'internationally?

‘ .In_the'ngyional contéxt_thqia@optipn of legiSlatioh_oﬁ franchising
undoubtedly -commends itself in the present uncertain situation as regards the .
phenomencn, What this legislation should contain is a matter which could

be, controversial. Some form of provision on disclosure would. appear to be’
indiéateg,ﬁalthough net in such great detai; as the rule of the United States
Fedéfgl_inade Commis§ibn or as the Full Disclesure Aot of 21 October 1878 of
the same cowmtry, The form suggested in the Canadian Uniform Franchises Act
contains all the elements necessary but does not attempt to regulate all ques-
tions in detail - it thus represents a viable compromise scolution. In any

- wniform law thé chances are that the points taken up for disclosure. would

. have to be mqpégschématic than in a natiéna;.system;

-Registration is another remedy which may be“suggested. In this case
the franchisor is required. to register with a regulatory bedy before offering
franchises to the public, Reglstration would only be granted if the franchi-
sor met certain standards of competency, solvency and integrity. Registra~
tion of the disclosure document may also be required, and modifications of
this document may be requested if the infermation disclosed is not adequate,
It is clear that problems could avise in international franchising ~ e.g. with
which national authority would it be possible to register? .
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A combinatidn of full’ élsclosure arid reglstratlon Trag been suggested,
and could possibly:be: worked 3 L o SO SV

3 "

Another problem in relation fo/legisl&tion is the régulation of sub-
stantive terms. Should the law go sc far as to regulate in detail termina-
tion of the contract renewal and asclgnment of franchise rights, tie-in ar-
rangements between franchlsor and’ franchlsee, pPOhlblthRS o esell a4t more :
than a fair or reasonable price etc? It 'id cle&r that‘an 1nternaflonal instrur
ment would be less. detalled than natlonal leglslatlon.

: Tha role of the codes of ethlcs ‘alsd needs to bé censidered. These
could Serve as a ba51s for the development of legal instrumewts, béth national-
and internaticnal, ‘which raises the questlon of the normative Vvalue of the
Qodes of €thics. In general the members of an association should ¥eé bound
by dinternal regulations of the'association. The codes of ethics, despite their
con51ﬁerable 1mportance ‘arid the ract that they have been inéicated as supple-
mentlng the law of the country ‘ appear to fall info this categéry of intér-
nal regulatlons. The courts apply general principles of coritract law-and:do
not admit that francnlse contracts havé a spe01al character recggnlsed by legl-
'slatlon a? ghere lS none, or constitute a “custom blndlng upon all prof9351onals

concerned

The growing economlc 1mportance of franchising, as well as the mcer-
talnty of its 51tuatlon both natlonally and ifternationally, calls for certain
measures to be taken. Whether thesd measures ought to be of a national or an
international character, the form they should take and what is in fact. feasi-
ble are matiers for evaluation. Operators have expressed their apprehension
with respect to possible legislation, fearxng that it would restrict their
activities excessively, partlcularly if it were to take & form simijar to -
existing American leglslatlon. If more’ llberal leglslation were to be pnoposed
'they would be’ favourable'Lo luS adopt101 : : :

On the other hand there appears to be @ need to regulate thls gcono-
mic phenomenon in order to avoid the problems 1t ‘could create in the absence
of any natlonal or 1n+ernatlonal rules. :

(l) G.E. BOISVERT Q.cit., p. H.
(23 T, CAQUELIN, La franchise et le droit, Cazstte du Paiais, 4 November
1982, p. 567,




ANNEX

QUESTIONNAIRE RELATING TO FRANCHISING CONTRACTS

Whlch is the form of franchlslng to Whlch recourse is most usually had ln

,practlce (please indicate order and apprcxlmate percentage)

(a) servlce Franchising S
(b) production franchlslng

(c) distribution franchising

(d) industrial franchising

) cabitalisation“franéhising;--

(f) trademark licensing franchising
(g) conventional franchising
(h) itinerant’ franchiiing

_7(i) business opportunlty ventures’ :
'(j) cther fbrms or combinations of the above°

Does there exist in your country leglslatlon affectlng franchlslng, &, g.

”concernlng the relatlonshlp between franchisor and franchisee and any of-

flClal control thereof such as a disclosure act?

_If there are no laws specxflcaliy governlng f?anchmszng 1n your country,

what laws are- applied, to franchlslng contracts by analogy°

- If there are elv] SpElelC legal prov131ons on dlsclosure what legal prin-

01ples are applied by the courts? o
Please give exampleé of'caseé_deciaédLdn”ffaﬁﬁhisiﬁg.“

What criteria are adopted in yowr country for fixing the sum payable to.
the franchisor by the franchisee in terms of:

(a) entrance fee
(b} percentage on turnover

"(c) others?

To what extent are clauses regulating such payment held to be valid?
what, in your experience, are the abuses most common in franchising?

Does legislation exist in your country which is designed to protect. the
franchisee's rights against arbitrary rescission of the franchising con-
tract or resale of the franchise by the franchisor, or which may be ap-~
piied to that effect?

What, in your view, is the practical importance of the Codes of Ethics
adopted by the franchising associations?
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Turning to specifically intermational franchising situations, would yoﬁr
answer to questlon 1 dlffer in resPect of lnternatlonal franohlslng9'

= FFR

What, in youffcpiﬁioh are fhé’ééiéétéhaf inféfﬁatiohal'fraﬁohféinﬁ:bpera-
tions which give rise to especial difficulties. add/or differ . from those
commonly encountered in purely domestlo franohlslng transactlons° faa s

In particular, do the obligations arisihg Under-international-franohising
differ from, or are they muoh the. same as those. dermvmng fnom domestlc

transaoflons° - T

How far do you consider the various forms. of franchising .employed in in-
termational operations to merit specilal, individual treatment, or could
they rather be dealt with adequately and approprlately by the same ruleg
-and in the same 1nstrumen

To the extent that‘ihternational rules:are felt to be3desirahlekinhﬁhis

field, which form would, in your view, .be move flttlng g

(a) .
(b}
(a)

{d)

'{E)

lnternatlonal uniform leglslatlon,__ -
some form of model law; S _ -
a combination of {a) and (b), bearingﬂin mind that ce¥tain subjects

_which are at present in practice normally covered by the franohlsor s
general conditions or standard Forms of contract shouid perhaps be

subjected to some form of mandatory regulatlon “without prejudice,
however, to the basic principle of party autonomy as to all other
matters not subjected to such rules; - o

,guldellnes, o

model contract?



