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INTRODUCTION

I, Prellmlnany remarks

Contr*ary to- what mlght be thought, the l:.terature deal:.ng w.xth the
legal-aspects of+the-protection of cultural property g,s not vexry g;'e;_a:t 3 on
the other hand caselaw is becoming ever more important. .=~ . .

Thl::- study, the elaboratlon of which was entrusted to thé Seéretariat

of ‘the International Instltute for the Un1f1cation of vaate ‘baw-{Uid droit)
by the United Nations Economic, Scientific and’ Culturdl Organization- (UNESCO),
1§ based onsthe: :one:hand. wpon certain: principles of the Convent:!.on on the
means of ?rohlbzta.ng -and Preventing. the Illicit. Import Bxport and ‘I‘ransfer
of Ownership of Cultural Property of 14 November 1970 (hereimafter referred to

as "the 1970 UNESCO: Convention")-~ Paris,-and,.on.the other hand, upon the
rule ‘on+good faith eontained in.the: Umdro;.t draft Conventmn prov‘idlng @ -
uniform law on thesacquisition in good faith of corpor\eal movables (LUAB 1974)-

Rome.

The “initernational ."pr'c;'t'ectib-n ‘of ‘cultural property covérs a’vast and!’
complex area where two ideas are present: that of ptesemng the human cul-
::‘_‘tural heritage at a um.versal lavel, and that whlch a:-.ns at allowmg free

ation, o1, 1ple of acquls:.tn.on in good faith. TFor‘these two as- -
pects to be compatlble ‘itis necessary to strike a balance bétween: the” rulés.
of civil law and rules aJ.m:Lng at the protection of cultural property, as a
sgi, 'g" éneris 1nst:|.tut:r.on Whlch sheuld bmng about an’ equ:l.table regulatzon of

area at the cmésroads of civil law, commercidl law, private infernationdl:
law, intermational law, uniform law, public law, taxation law and, possiblyy
cmrnlnalA law. It must further- be mdlcated that other non- legal cons::.der\a-

This subject could, therefore, be regulated on the basis of a union
of legal aspects of 1ntemat3.onal commer*ce in art and certain aspects of ‘che




this study could assume, thei!following may be indicated:

- an adaptation of the 1974 LUAB for the protection of cultural pro- '

- perty. I‘t must be noted that if such an adaptation were 'to be made
 relevant Slly to cultur-al proper'ty, J.t would" g:l.ve rise to ver\y gerious

problems H : i STy

- -a speeial. protocol.to.the UNESCO Convention which would env:.sage the
. 'question of the acquisition.-in geod falth of cultural proper'ty from
the: ppin‘t of view of civil law; :

- .. _ _or, preferably, a new draft uniform law regulats.ng the 1ega1 asPects
~ imn general of the pro‘cect:.on of cultural properrty B LU wEET

L The scope and purpose of ‘l:h:.s study is to indicate 'the conplex dlf‘* :
r_jflcultz,es tha.s subject ran.ses, to draw conclus:.ons ‘as’ to sone consequencee,-

II. Brief h;storlcal survey of the. protection of cu:turalproperty

A su.bject is. alwaye better' understood when :.te hlstomcal development
is known. furthermore, progress may be measured in relat:.on to past exper:.ence
and to antecedents, and a brief review.of the evolution. of the protec‘t:x.on( f
cultural property will, perhaps, permlt a .certain opta.mlsm for the future .

Reference wz.ll be made ‘chroughout this study to the technlcal term
"eultural property™: it must, however, be recalled that. th;s concept appeared
in this sense for the first time in the. 1954 Hague Convent:.on for the Protec-
tion of Cultural Property in the Event of Armed Confl:.ct (herea.nafter referred
to as "the 1954 Hague Convention"), and one of the great merits of this in-
strument was precisely that of recognizing this term by conferring a legal status
upon it. ~For the purposes of simplification, reference is gener-ally made. to .
“eultural property”, also in relation to periods when th:.s concept did not
as yet have its present conmotation. )

- In the ancient world only propexrty of a religious character enj'oye&'
a certain privileged position in case of conflict and the fate reserved to
cultural property was subject to the law of war. The situation was no dif-
femnt during the Middle Ages when the principle of the "just war" authorized

g

(1) CFf. M. EVANS, The relevance of good faith to the trade in cultural pro-
perty, Proceedings of the: Thirteenth Colloquy on European Law, Delphi,
20-22° September ‘1983, Counc:s.l of Eurcpe, Strasbour-g, 1984, p. 123,

{(2) Cf., S.E. NAHLIK, La pmtectlon internationale des biens culturels en cas
de conflit armé, Recueil des Cours, (120}, 1967-1, p. 65.




the victor to have recourse to all means. The Renaissance, in the wake of
the, new humanist values, attributed an 1mportant place toc art and therefore
to the artlst. Leo do da Vlnc1 ‘among other contributed greatly to this re-
volutionary change Itwastherefore at this time that cultaral proPerty b
began. to-enjoy a priv;leggd status, and if the wars of rellglon constituted
a regress;on in relation to- medleval ideclogy, the follow1ng per&od - partl-
cularly through the Dutch school - saw a re-emergence of the values connected

with cultural property.

.. It can be seen that, in a general way, the legal concept of the pro-
tection of cultural propermy was 1ndlssolubly linked to the law of war rlght
up to the beglnnlng of the twentieth centuny. sac ﬁ gs, destructlcn and pll“
lage, to whlch must be added the rlght to piunder “swere the customany prl—”
vileges of the v1ctor. As far as the legal treaztment of - cultural property \
is concemned, it is in the law of nations that one can Find the first bases,
but only in the framework of general considerations relating to the law of
war. Thereafter one witnesses the emergence of the concept of the protectlon
of cultural property, independently of that of the law of war, through clauses,
particularly on restitution, included in armlstlces cr_peace treatles,

, . However, one cannot really speak of a concept of the protection of
cultural property .until the first half of the twentieth century The develop-
ment of the museums and of an art market had attested to the" sp1r1tual and
material value accorded at the end of the preceding century to cultural pro-
perty. which justified its protection. Practice and doctrine reflected an
atgitude. which .was resolutely favourable to this new 1dea even thcugh as the
prlnelple was contravened or questloned, it was stlll badly énsured." It was'
therefore. necessary to wait for custom and 1deas to be” ‘dified before speak—
-ing ofi:a legal. protectlon of cultural property thls occurred in. twc stages '

In thé first place, the Convention respecting“thé ‘Laws and Customs
of-War on Land adopted at the Hague in 1907 (HLKO Convention) was based upon
a national approach: it established the principle of the r93pon51b111ty of
sach State for the cuitural property on its territory. :

x e e

: thereafter, in 1954, the Conventlon for the Frotection of Cultural
Property in the Event of Armed Confllct was adopted at the Hague, together
with.a, Regulation for its executzon and an addltlonal Protocol concerning re-
stitutions This instrument introduces a protectlon of cultural property
which is no longer national as under the 1907 Convention, but intemational

{3) cf S.E. NAHLIK, op.cit. p. (TH R
(4) of. S.A. WILLIAMS, The InternatlcnalanuiNatlonal Protection of Movabhle

CulturalsProperty - A Comparatzve Study, New York, 1978, p. 5,



and for the. first. time.the congcept Qf:ﬂcultpral property" was employed,_

e The 1954 Hague Conventlon and more prec;sely the addltlonal Protocol
whlch deals w1th questions which are very. close to those that interest. us
today, glves. foed for thought and cauid be used as a kind of model in effect,
the delicate problems of public and of prlvate law a53001ated w1th thls sub-
Ject. alreadyAex1sted at that time, and one could flnd 1nsp1rat10n in the ap-
proach then adopted in the framework of a prote? 3on of cultural property
which is not limited to cases of ammed conflict

.. UNESCO has, in answer to the preoccupatlons of States and peoples,
recognlzed the importance of a complete regulation of the protectlon of cul—
tural property. It is therefore urgent to find a solution which moves in the
direction of a universal protection of cultural property, which enshrlnes the
spiritual value of the universal cultural heritage.

;{ﬁAPTER I ..

I. The basi's' fc&i ‘th'e' study

SN The 1970 UNESCO Conventlon on the Means of Prohlbltlng and Preventlng
2+ the Illlfgs Import, Expoxt and T“ansfer of Ownership of Cultural
- Property - e

: Th;s Conventlon falls w1th1n fhe general framework of the efforts of
,UNESCO aimed -at ensuring the preservatlon of the un;versal cultural herltage'
- in particular reference may here be made to the Recommendatlon on, the Means of
Prohibiting and Preventing the Illicit LXPOI'i', Import and Transfer of Owner-
ship of Cultural Property, which dates back to 1964, and to the 1872 UNESCO Con-
vention. for the Protectlon of the World Cultural and Natural Herltage.

Unlzke the . 1954 Hague Conventlcn which was llmlted to 51tuat10ns of
armed confllc+ the 1970 Convention is intended to apply both in time of
war and in time of peace and furthermore contains principles governlng in-
ternational relations in respect of the subject-matter treated. Its purpose
is the safeguand and respect of cultural property as part of the universal
~ cultural heritage, .i.e. independently of its origin or location. It can,
however, be said that it lays down certain rules for protection which are

(5) cf. R, MONACO, La contribution d'Unidroit & la protection internationale
des biens culturels, Aspects juridigues du commerce internatiomal de 1l'art,
Geneva, 1985, not yet published. ' '

(6) 1970 UNESCO Convention on the Means of Prohlbltlng and Preventlng the
Illicit Import, Export and Transfer of Ownership of Cultural Property, in
Conventions and Recommendations of UNESCO concerning the protection of
the cultural heritage, UNESCO 13983.




of 1nterest more partlcularly to the .8o- called “exportlng" States of cultural
property e e i " -

' Whlle thls 1nstrument ‘contains flexible prov151ons whlch leave a large
measure of appreciation to the "importing" States, its applicatlon has none
the less come up. agalnst problems such as the drawing up, by th 3at10nal ad-
ministrations, of complete llsts of stolen cultural prcperty © Ty and it
has not had the success its innovatory pr1nc1ples, However general they may be,
deserve.

Accordlng to ‘the commonly acceptedoplnlonthe pr1n01pal ‘obstacle to
a more general acceptance of the 1970 UNESCO Convention is Article (b)) (i1},
4whlch prov;des for the restltutlon of the property even 1F it is in the hands
of a person in good falth and Wthh moreover sefs no tlme llmlt for rest1tu~
tlon.' Artlcle (b)) (i1 "4of the UNESCO Conventlcn states. R - :
l”ﬂTﬁefStatés,Partigs tqftﬁis COévgntidn ﬁndertakeé _fﬁﬁ'
(ii) at the request of the:State Party of origin, to take appropriate . .
steps to recover and return any such cultural pfoperty imported after the
entry ‘into force of ithis -Convention in. both.States concermed, provided,
= however, ‘that the requesting State shall pay just compensation to an 1n~
‘nocent purchaser or tp:a person who.has valid-titie to that property.
‘Requests forirecovery and return shall be made thrqugn diplomatic offices.
The requesting Party shall furnish, at its expense, the documentation and
other evidence necessary to establish its claim for recovery and returm.
The Parties shall impose no customs duties or other charges upon cultural
- prepérty returned pursuant to this Article.  All'expenses incident to the
return=and delivery of the:cultural property shall-be borne by the re-
questlng Party "

It will“later be seen that good falth is an. essentlal pr&nc;ple of |
civil law which can certainly be adapted in its application, but which cannot
be overlooked without seriously: damaging that vital nerve of the contimental
systems wﬁichiis~the-international trade in art. ' ~

“Article . 7 of the 1970 UNESCO Conventlon does, hqwever, lndlcate a new
p031tlan withi-pegard to the protection eof cultural property, and would w1thout

(7) Cf. E. ROUCOUNAS, General Report, Proceedings of the Thirteenth Cpllpqu
on Furopean Law, Delphi, 20-22 September 1983, Coqncil of Eurocpe,

Strasbourg, 1984, p. 136,




doubt furnish.the elements 1ndlspensable for a draft Convention providing

a uniform law on the acquisition in good faith of cultural property, which
draft should provide a legal solution to the problems associated with the in~
.temational protection of .cultural property, as well as with the freedom of
the intemational art trade. ‘ ' S )

2. Draft Conventlon provadlng a Unlform Law on the Acqulsltlon in Good
.Faith of Corporeal Movables (LUAB, 1974) (8) '

In 1968 Unidroit published a draft Uniform Law on the protection ¢f
the bona fide purchaser of corporeal movables Whlch _represented the comple-
tion of work begun in 1962 by a Unldr01t Working. Commlttee set up fbr the
.preparation of the draft. It constltuted an lmportant contrlbutlon to the
unifl¢ation: of intermational sales law. In view of the ract that the Unlform
Law on the Internatiomal Sale:of Goods (ULIS) was under revmslon Wlthln the
United Nations Commission for International Trade Law (UNCITRAL), Unidroit
reconsidered the 1968 draft, which was itself amended in certain respects,
this revision of the initial 1968 draft was concluded in 1974, ‘the new text
being cast in the form of a draft Convention providing a uniform law on the
acqqultlon 1n good falth of corporeal movables (LUAB 1974) B

‘The 197& ‘LUAB seeks a fair balance ‘betweén the interests: of the par-
ties: on the one ‘hand; the pr1n01ple of good faith is in general maintained
although tempered as regards the question of proving the presence: or absence
of good falth, in effbct the relevant pPOVlSlOHS of the" draft LUAB state :

Aftiglé’ 7
"1. GBbd faith consists in the reasonable belief that the transferor has
the right to dispose of the movables in conformity with the contract. =

2. The transferee must have taken the precautions normally taken in trans-
actions of that kind aécording to the circumstances of the case. °

3, In determining whether the transferee acted in good faith, account .
shall, inter alia, be taken of the nature of the movables concerned, the
qualities of the transferor or his trade, any special circumstances in res-
pect of the transféror g acquésition of the movables known to the transferee,
the price, or provisions of the contract and other circumstances in which it

was concluded,Y

(8) LUAB, 1974 - Unidroit, 1975, Study XLV - Doc. 58.



gArticlefS:“

"Good faxth must exist. elther at the tlme the movables are handed over to
the .transferee or at the tlme the ccntract lS concluded 1f 1t 1s concluded
.after the handlng ovar of the movables ' SR A

On the other hand a rule‘restfiéting interational trade in abt has -
been. introduced by way of Article ;l.n:;p\efféqt,‘Article 11 provides that:

: "The_trénéféree:of Sﬁdlen;ﬁ§¥§5;éé déﬁhé%aihvbké hiéﬁgaﬁd faffﬁfﬁ" TR

It w1ll therefbre be seen that 1t 1s 1n Artlcle 11 of the 1974 TUAB
that a rule ensurlng the global protectlon of cultural properiy may'be found
.Nevertheless Artlcle ll has not recelved a unanlmous welcome. Slnce the majo—

rity of legal systems protect the purchaser of goods even when stolen, such
a fundamental difference between the national and international regimes has
not,seemgd-tq bg accentable. .

. At its B3 d,se351on in May 1984 the Governlng Counc1l of Unldr01t
'con31dered the possxbillty of rev131ng the prov131ons of the draft LUAB of
1974, in particular in the llght of the work carrled out by UNESCO and espe01~
ally of the 1970 Convention on the ‘Means of’Prohzbltlng ‘and Preventirng the
Illicit Import Export and Transfer of, Ownershlp of Cultural Property, at
the same time it also agreed that Unidreit’ should, in ‘accordance with a re-
quest by UNESCO, proceed to a study centred-on the "acquisition in. gocd faith
of eultural property".  The present study, which was entrusted to the Unidroit
Segérétariat, will therefore be based on the one hand on. the legal aspects of

*the 1974 LUAB and on the other on certain aspects of the 1970 UNESCO Conven~
tichi? ot in more:.general tewms, it will consider the problems ralsed by ine
ternatlonal trade law and those arising from the protectlon of cultural pro—"

perty i

It appears, however5 that .an adaptatlon of the 1974 LUAB, malnly in
the “Forfh ‘of & widening of its scepe of appllcatlon so as to 1nclude cultural
property, “would not be an appropriate solution; it must further be remarked
that such an- adapfatlon were one to consider it exclus;vely from the angle
of the protection -of eultural property, would ralse much greater problems .
©‘than “that simply of the scope of appllcation.r It 1s this which leads to the
contemplation not of a mere adaptation of an existing text, but rather the
elaboration of a new 1nstrument whlch could perhaps, borrow: cértain prlnulples

from the 1974 EUAB.




Thus, the provisions of Article 7 of the 1974 LUAB which defines
good faith and states the principal elements which are to be taken into consid-
eration in determining its existence could be retained, in view of their gene-
ral.and flexibile character forthe ‘subject in questionj on’ the other hand
these provisions could be completed by the fbllOWlng rule: the purchaser may
not invoke his good faith where reglstered ‘cultural property, or hon“registered
but widely-known important cultural property, is concerned.

As far as concerms the pfinciple’containéd in Article 11 0f the 1874
LUAB, accordxng to which the purchaser of stolen goods may not invoke his
good faith, it could be set aside in the spec1fic case of ‘cultubal prbperty
in effect, the validity of aCQUISlthﬂ in good faith is an element of security
in legal relatlonshlps as it results from appearance ("Vertrauen auf den
dusseren Tathestand") and cught therefbre to remain a general primciple:
Security is an 1ndmspensable characterlstlc of international commercial opera-
tions, partlcularly where a, long series- of transactions is in questlon. Do

II. The 1985 Eurcpean Convention on Offences relating to'éultUrai'Prqpérizﬁg)

e g n +he;general context of the interest shown by 1ntergovernmental organi-
Satlons in tHe'subject of the protectlon of cultural property, the work con~
ducted w;thin the framewcrk of the CounC1l of Europe whlch led to the'adop--
tion by the Committee of Ministers om 17 January 1985 of the European Conven-
ticn on Offences relatlng to Cultural Preperty, calls for c0n31derat10n.

_ “The origin of this work in the Council of Europe dates back to 1977
’the European Committee on Crime Problems (CDPC) constituted a Select- Commits
tee of Sxperts on International 'Co-operation in-.the Field of - Offences rela-
tlng to Works of Art.{PC-R-OA). The draft Convention which resulted from this
work contalned, as well as criminal law provisions, civil law rules on good
faith inspired partlcularly by the provisions of Article 7 of the 197H LUAB .
(Unidroit), The text was transmitted for opinion to the Eurcpean Commi ttee
on Legal Co—operatlon (CDCJ ), which declared itself opposed to the prin01ple
of lncludlng in one and the same text provisions dealing with criminal law,
admlnlstratlve law and civil law. Consequently a decision was taken to de-
lete ‘the eivil’ “law rule concernlng good faith, and the new text of the draft
Convention was ‘submitted to the Committee of Ministers of the Council of
Europe which aﬁOpted the Eurcpean Convention on Offences relating to Cultural
Property. The Conventlon was opened for signature by Member States on 23 June

1985 at Delph:l_. s _
With a view to situating the work contemplated in response to the

(8) 1985 European Convention on Offences relating to Cultural Property, Euro-
pean Treaty Series No. 119, Council of Furope, Strasbourg, 1985.




request by UNESCO in relation to the instrument elaborated and adopted: by .
the Council of Europe, the following remarks may be sufficient: in the first
place the subject of the study requested by UNESCO from the Unidroit Secre-
tariat. relates to solutions to the problems of the 1nternatlonal protectlon
of cultural property,133the exclusion of’ sclutlons under ‘the criminal law.

On the other hand, unllke the 1nstruments of the Counc11 of EuroPe, which™

are destlned to be applled in a limited geographzc area and in a- polztlcal
context which is limited to a specific region, the solutions which -are here
being sought must be of a wniversal character. It can therefore be seen that
while the 1n1t1at1ve of UNESCO and Unldrolt converges, as far as its" ultlmate
purpose . goes, w1th that of the Counc1l of EuroPe,'l e the protectlon of
cultural property, it dlffErs in approach. ' : S

, It must here be 1nd1cated that the concern which dame to llght in &
the first phase of the work of the Counc1l of Europe-of- tackllng the- protec-:
tion of cultural property from the’ angle of prlvate taw -in particular, has®
not completely disappeared in effect the Committee of Ministerscalled on-
‘the EuroPean Comm;ttee on Legal Co—operatlon "to study the pos51b111ty, in
the, llght of the Conyentlon on Offences relatlng to Cultural’ ‘Property, of
draftlng an addltlohal Jegal instrument dealing with the- ¢ivil and administra-
spects “of ‘the 1nternatlonal protection of cultural property, “inelud-
1ng the problem of’bona fide owuershlp and restitution of stolén objects to
the country of origin ..."; However, taking into: accounit the work conducted-
w1th1n UNESCO and Unldr01t on this subject, the CDCJ decided at its ‘May 1985.
se531on temporarlsy to suspend work on this matter within the Counc1l of BurOpe.

- The 1mportance of the subgect«matter of this study as it is 1ntended
to. be approached can , therefbre be fully apprec1ated “Furthermore, the -
1nterest 1t arouses brlngs to light the fact that 1t is a t0p1cal igsue for
whlch all conSIderatlon . or work which maghf be undertaken on the elaboration
of &n 1nternatlonal 1nstrumenT will find useful elements i1 the results of
the efforts deployed in the different organlsations which fake an interest in
the intermaticnal protection of cultural property or ln the legal problems as-
sociated with it. : -
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CHAPTER II. ..

I. The toncept of:fmﬂ%ﬁfalinbﬁeffz  f:

As seen above,the term"cultural property" dates back to the "1954
Hague Conventlon but it is gennrally used with reference to precedlng per-
iods. It must further be noted that 1t is now a term bearing the same con-
notation in all legal dlSClplln&S._

The concept of cultural property is extremely broad; it includes
movable and 11mnovable pmperty wherever they come from and wherever they are,
whether they have been discovered or are still wnder ground, at the bottom
of the sea, in the possession of prlvate individuals or of public collectives
As far as the distinction between movable and immovable cultural property is
concerned, it of necessity exists in the ddmestic law of States by reason of
the spec1al legal regimes applicable to these two civil law categories; at
the same time the literature, and certain international instruments, tend
to offer a limited protectlcn to one or another of these categpries., It must,
however,. be noted that the distinction between movables and 1mmovables is
L moYe . and , more dlfflcult to draw in respect of cultural property, No further
cons;deratlon w1ll be given to this delicate problem which could, together 4
with other questions, form the subject of in-depth research within the frame-
work of.a further SEE§ ; the question may however be raised, ashas been done
by certain authors _» of whether their des;gnatlon is not of doubtful in-
terest for the 1nternational protection of cultural property Lastly, ‘the
difficulty of arriving at a characterization of "movable" or i mmovable"
property may be appreciated when considering changes in the use of certain
property, made p0331ble by modern techniques, particularly of “the ‘restora-
tion of woerks of art: reference will later be made to the example of‘a case
brought before the Court of Montpellier which concerned frescoes removed from
the walls of a _chapel where the problem was that of determining whether or
not.. thelr character had in consequenae been changed {(see page 22)

11, Définitigﬁ?bf'éﬁltﬁral;pfqpeity

It goes without saying that each State has a definition of cultural
property in its national legislation; it will further be seen that varying
definitions are to be found in different international instruments: no fewer
than six definitions contained in jnternational texts currently in force have

(10) See E. ROUCOUNAS, op. cit., p. 137.

(11) See D.E. DICKE, The Instruments and the Agencies of the International
Protection of Cultural Property, Proceedings of the Thirteenth Col-
loguy on European Law, Delphi, 20~22 September 1983, Council of
Europe, Strasbourg, 1984, p. 18.

10}
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been llsted(lzij now the twoufold purpose of work such as that 1n the con-
text of which the present study falls, i.e. to grant’ cultural pr@perty 1nter—
natlonal protectlon but ‘also “to preserve tne 1nternat10nal trade in art, calls
for a wified definition of international appllcatlon whlch, in order to ' '4
gather a broad consensus amongst States, would attempt to harmonisé the ex- =
isting deflnltlons.

In relation to the question of definition, the literature lS divided
between those proposlng a maxlmallst the51s according. to whzch any object
with a certaln cultural value, whether exlstlng,'contzngent or future, could
be con51dered to be cu;tura; property, ‘and the’ partlsans of a mlnlmallst 9031-
tion which limits the quallflcatlon of eultural property to objects the’ great
culturalvalue “of which has been recognlzed by virtue of the 1mportance they
have for the countries concerned. e : Ee T

Generally-speaking, and independently. of the doctrinal debate -to which
“reference has just been made, three methods aiming at the definition of cul-
tural property can be envisaged: namely enumeration, classification and: cate-

gorization,

Each method has advantages and disadvantages:. as. to enumeration;this
would not seem to be a particularly suitable approach in this field, partly
bedausé it is not possible to produce:a compléte enumeration of works. of.art -
except in respect of cultural property of the very .first-order which must .be
registered - and partly because the specificity of the origin of certain ob-
jects®pay make thelr identification difficult.by a nonsspecialist. . Enumera-
tion is the method followed in the Common %Tg)countrles.,by way- of -example
reference may be made to the law of Gambia .

The method of classification, adopted mainly in France and in the
countries influenced by the French Civil Code, consisfs: in granting-special
protection to. property which has been the subject of a speczflc decision by
the competent authorsty, Non—cla551f1ed ob]ects on the contrany benefit from
no protectlon, and the States whlch use thlS system of deflnltlon also have
recourse to other methods so as to grant broader protectlon, particularly
to obgects ‘Which have not as yet been the subject of a decmsl?ﬁ ?oncernlng
their classification, by way of certaln addltlonal condltloms .

(12)  Cf. E. ROUCOUNAS, op. cit., p. 136.
(13) Cf. L. V. PROTT and P.J. G’KEEFE Natlonal Legal Control of IlilClt

-+ .. Traffic in Cultural Property, UNESCO 1983, pp. 6~ -7. _
(14) Cf, L.V, PROTT and P.J, O'KEEFE, op. c1t., p.‘§f  :”'”
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The method of categorization consxsts in a general description of
the object of the deflna.tz.on, and therefore permits the encompass:.ng of a
great number of objects. A number of legislations have recourse to this T
system, as also do several international texts, particularly the . 1970 UNESCO _
Convention in its Articles 1 and 4:

Article 1

*

"For the purposes of this Convention, the term 'cultural property' means
property which, on religious or secular grounds, is specifically desigrated
by each State as being of importance for archaeology, ‘prehistory, history,
literature, art or science and which belongs to the following categories:

{a) Rare collections and specimens of fauna, flora, mimerals and anatomy,
and objects of palaeontological interest;

(b) property-relating to history, including the history of science and
déchnology and miZitary and social histoxy, to the life of national leaders,
thinkers, scientisgts and artists andito events of national importance;

(¢) products of archaeclogical extavations (includihg regular and clande-
'stine-)" ”b’ri- 'i‘" f:;archaelogical“ d-:‘.'scoveries 5

""(d) elémients  of artistic or h:.stcmcal monuments or archaeologlcal s:.tes
’wh:.ch have been dlsmembered :

(e) anthultles ‘more than one hundred years old, such as 1nscmptlons, -
coins and engraved seals; : : :

(f} objects of ethnological interest;

(g) pmperty of artn.st:t.c interest, such asi”

- {;L) plctures, palntlngs and drawings pmduced ent:.rely by hand on any
. support and in any material (exciuding 1ndustmal des:.gns and manu-~
-factured articles deccrated by hand);

(1i) or'lglnal works of statuaxy art and sculpture in any matemal,
( ii) om.gmal e*agrav;:.ngs, pmnts and llthographs,
{iv) original artistic assemblages and montages in any 1'na*te1r'lau.5

(h) rare manuscmpts and mcunabula; old books, documents and p‘dbll"a—
tions of special interest (hlS‘tOI‘lcal, artistic, sczent:.flc, llterary, ete. )

singly or in collections;
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(i) postage; révenue and $imilar stamps, singly or in-collections;
(i) archives,.including sound, photographic and cinematographic archives;

A_f(k) artlcles of fuPnlture more than one . hundred years old and old musical
7 ingt¥Wiments. " : e SR -

Article u

“The States Parties to thls Convention recognize that for the purpose of:

the Conventlcn property’ which belongs 4o the following categorxes forms part .
of the cultural herltage of each State: - et

(a) Gultural ‘propeity created by .the individual or . collective genius, of
“tlonals ‘of ‘the ‘State ‘concerned; and cultural property of -importance to
““the &tate ‘concernsd created wWithin the territory of that State -by foreign
nationals orstateless perscns resident within such territory;

(b)_cultural property found within the mational terrltony,.‘

oﬁhtry of orlgln of such PreperTy, T

(d) cultunal prnperty whlch has been the subject of a freely agreed ex—‘

'fef”cﬁlfdréiﬁbréﬁértf'reeei@éd as a gift or'purchésed:légallywwith the. .
consent of the competent authorities of the country of origin.of such
{er:pperty." '

h :' Consmder11g the very wide’ acceptance of this instrument w1th1n the -
' xnatlonal ccmmunlty (fL1fry- -four ‘States have already ratified-the-Conven-

tlon), ‘this method ‘gould be’ adopted for the end.in view,in thée:field.of the

¥

1nternat anal pratectlan of cultiirdl property, of arriving.at a harmonlsatlon
of the legal concept of "cultural property'. S metniomoesoo

Although the submission of proposals for an international. definition
_ does not fall within the terms of reference of the present study and could
“be exam1néd 4n a further study which would of necessity consider in: detail
the dEflﬂlflonS contalned in the national legislations, at this stage a.defi-
‘eould”B “ncalvnd as a q1mp1e workﬁng hypofheSLS, which would be con-

structed s foll
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- the:provisions of Article 1 of the 1970 UNESCO. Convention, to the:
exclusion of paragraph (a), ”

' the provisicns Of Article 4 of the 1970 UNESCO Convention; -

.~ paragraph ‘(a) of Apticle I/3 of the Recommendation on International
Principles Applicable to Archaelogical Excavations of 5, December 1956,
the provisions of which read as follows:

"3, The criterion adopted for assessing the public interest of archaelo-
gical remains might vary according to whether it is a question of the preser-
vation “of such property, or of the excavatdwr's or finder's obligation toidef
clare his discoveries. : o L

(a) In the former case, the criterion based.on preserving all objects
originating before a certain date should be abandoned, and replagced by one

- whereby protection is extended to all objects belonging to a given period
or of a minimum age fixed by law." : R

Thus another aspect which.any possible further research concerning
a definition must necessarily take-inte congideration relate® to the age re-
“guired for given property to enjoy,internationallprgtectiqnj alspzip_this
connection national laws adopt cqntrasting~solutions._HWithout_gqingfintb the
matter.in detail it may be indicated that in the context of an international
instrument a "mobile" date would appear to be preferable to a fixed -date
(e.g. "property ... of more than forty years of age is to be considered cul-
tupdl property"s instead of "property Irom before the year 190C ..., is to be
considered cultural property'). : : : :

It may here, however, be reiterated that the considerations relating
to an intérnational definition of cultural property camnot be completely sep-
apated from the géneral problem which is of interest here, but that their de-
tatled examination can only follow a decisien to seek a legal solution, based
on ¢ivil law, private international law and public_;awg'to the question of
the international protecticn of cultural property in a universal sense.

III;M’Thé*conéept'Of the "protection” of cultural property

L. As ‘'was seen in regerd to the concept of 'cultural property', the notion
of protection is likewise a recent one and its complexity derives from the
fact that it encompasses all the problems associated with cultural property
Aitself. As far as the extent of the protection is concerned, three levels
may be distinguished: national, international and universal.
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Natzcnal protectlon 13 that whlch eveny State ‘establishes by means
of rules of publlc ‘law with reference to ifs “tervitory,- by virtug ‘of the ori--
gin of the cultural property, or again by virtue of the fact that the ‘property
is located within the national territory. The 1970 UNESCO Convention has
given a new perspective to the protection of cultural property by -harmonising
the prlnc1p1es aiming at the national protection ofithis property: reference
may be made to the Preamble of the Conventlcn whlch declares in partlcular'

"Oon31der1ng that it is. 1ncumben¢,upon eveny State to protect ‘the cultu*'*'
ral property exlstlng within.its territory. agalnst the - dangers of theft
_clandestine excavatlon, -and. 1111cmt export,".

At the same tlme hcwever the 1970 UNESCO Conventlon regulates 1nter—;
natlonal ‘relations resulting from: the circudation of . cultural property and .
two.other ‘provisions of the Prgam@;e_b;ghllghtrthc concern of elevating the
protection to an international level: e

.E“Con51der1ng that, to avert these dangers, it is essential for every
State to become increasingly allve to the moral obllgatxcns -to respect
its own cultural heritage and that of-all natlons, I

sConSIderlng that the protectlon of cultural herltage can be effectlve only
- if organized both. pationally and. 1ntarnatlonally amng States wcrklng 1n _
close,cofoperat;cn,".c :

The 1970 UNESCO. Conventlcn has created the basls fcr a universal con-
CEpthﬂ :of the:protection of: eultural property, partlcularly by introducing i
the‘Ideas of A common .cultural- heritage of. manklnd ThlS concept enjoys in
our time: 1ncreased recognltlcn which. attests to an. awareness of the 1nherent p
value of ‘¢ulturdl property.as-a testlmcnlal of. the culture gf humanlty, and .
has worked: itself-into the collectlve mentality.. It is now. p0531ble to en-‘ i
visage the translatlon of- this evolution Into legal rules which would harmo-:
nise-pational- and.: nnternatlonal regulatlcns so as to. arrlve at a unlve’ '
legal“prctectlon of cultural property.- The present. concern of UNESCO 11&8 ;n
that dirdetien,. and a specific instrument almlng at the. protectlon, at un1~
versal:lével,-of cultural property would geem to constitute a sultable vehlcle
for’megting. that~concern.. '
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CHAPTER III

- The case law concerning the problem of the acquisition in good faith
of cultural property and 1ts protection may be classified according to three
groups of sxtuatlons. S - :

First group

Sltuatlons such -as the fbllow1ng can be included .in the. flrst group
the owner of the property is dispossessed agalnst his will (by loss or theft)
and the property is exPorted to another country; follow1ng a seccnd transfer
of the property or its subsequent removal abroad, it comes into the hands -
of a purchaser in good faith, The problem then arises of whether, for the
determlnatlon of the applicable law, recourse must be had to the connectlng
factor of the lex rei sitase: this questlon is essential fbr since an affirm-
ative. reply falls within a conceptxon which is’indisputably ‘favourable to
international trade in art, the protectlon actually offered to the dlSpOSS&S*
sed owner is debatable. ‘

The follow’ing " case, Winkworth v. Christie, Mason and Woods L’td.-(lS)

illustrates the situation we have described:

L A collection of Japanese works of art belonging to an English private
'pereon was stolen in England and then exported to Italy. The collection was
sold in Italy to an Italian who sent it back to London to put it up for sale
at Christie's. The dispossessed owner, who recognized his collection, brought
an action against Christie's and the Italian purchaser in order to establish
his tltle to the collection and to obtazn either restltutzon or reimbursement.
The English court rejected the claim on the ground that the Itallan had ac- =
qu1red thestolmuworks ‘of art in good falth thereby applying Articles 1153-
1157 of the 1942 Itallan Civil Code (since the new Italian law of 1942 ac-
qu151t10n in. good faith. also extends to stolen goods); thus, the Engllsh Co
owner's claim was determzned in accordance w1th Italian law by virtue -

of the eolutlon glven by the rule of prlvate 1nternat10nal law which cons;d—*'
ers the lex rei sitae to be the connectlng factor- this means that ‘the vali-
dity of a transfer of ownerehlp of movable property is governed by the law

of the country where the proPerﬁy is located at the time of the transfer.

In this case, as the Japanese collection was in Italy at the time of the
transfer, the validity of this transfer was determined in accordance with the

application of Italian law.

{15) Winkworth v. Christie, Mason and Woods Ltd.,[19$g7 1 A1 ER 1121
(Chancery Division); /1980/ 2 KWIR 937; comments by M. JEFFERSON
in LQR 96 (1980) 508-511.
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This example evidences fairly clearly a certain number of legal d4dif-
ficulties involved which merit consideration:

1. The distinction between public property and private ownership

. This distinction is needed because a State will endeavour to ohtain
the recognltlon of 1ts,own law Ln relation to the protection of ity cultural
heritage by. a. fbrelgn jurlsdlctlcn, where publlc prepe”ty 1s concerned ' ’

{1 6)

For example, Hhe case may be 01ted of the Medlcl Archlves

- e

- Thzs case concernedca set of documents of great value, ebout ongé half
of which belonged to the Italian State, whlch had & rlght ofpreemptlcm ‘over:
the other half whlchwﬁszxxpruvate ownexshlp, and whlch had “forbidden’ lts’
export. The whole collection was exported illegally with 2 view to its sale
by auction at Christie's. The English judge seized of the case . acceded to the
clalnlbythe Italian State onlyin respect of the documents in public owner—
ship, while authorizing the sale- of the other. documents without prejudlclng
an action for'-damages being brcught agalnst the sellers and the buyers of
the private collecticn.

“In the case Winkworth wv. Chrlstle action was brought by .a private
person prlvate law actions instituted-by. individuals, which. .generally fol-
Jow the -public sale of stolen -and illicitly exported (and sometlnes sold)
gocds, ‘Pelate to property which-is not part of:the public demaln and whlch R
does -not’ thérefore enjoy the special protectlon which may be accorded by the
court seized of the ‘case. R :

_ By way of comparlscv reference may he made to another case ln whlch
'ycultural Property belonged to-a private person who had exported(iy)ln v1cla
tlcn-df national Taw, Atterney General of New Zealand v. Ortiz.

A series of Macrl carvings- had been- 1llegally exported frcm New .
Zealand in 4973 by an English art dealer who sold them to Ortiz in New York
that .same year the latter brought the CaerngS to Switzerland where he
kept them unt;l 1978, when he sent them to London to Sctheby s’ for sale by
auctlon The New Zealand Government then brought a claim to recover the
carv1ngs on the baSlS of a law enacted before 1973 according - to which cul-
tural property exported 1llegally is 'to be' Forfeited to-the State; y and re-:
quested the postponement of the sale until the court had ruled on the ques--
tlon of tltle to the goods. In its judgment the Court of Appeal, -reversing
" the: decisicn of! first instance, interpreted the expression "shall be forfelted"
as meanlng that the transfer of title in-the. property to the State:was con-
ditional wpon a judieial ruling, and-not that the transfer,wee automatic.

(18) Cf. L.V. PROTT and P.J, 0? KEEFE og. cit., p. 100
(17) Attorney-General of New Zealand v. Ortiz and others, /1982f 3 All ER 437
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©{18)

This decision was affirmed byﬁtheqﬂouee of Lords
2. Restitution

7 ThlS is a remedy of publlc law whlch may be tlme—barred under .
natlonal law but. whlch concerns ¢nly cultural property within the publlc do-
main, It is contemplated at international level by Article 7 ‘of the 1870
UNESCO. Conventlon -and ought therefore to be applled between the States Par-
ties to this Conventlon. From a unlvereal standpolnt restitution as a legal
1nstrument for the protectlon of cultural property ought therefore to be con-
tenplated among all countries .as regards property within the publlc domaln,
but also as regards property owned by . 1ndlv1duale when it is of great 1mpor¢-
ance for the national herltage

" The cases so far refe¥rred to bring up, in relation to restltutlon,
the prelimlnary problem of title. In certain cases title is not ih doubt:
see, for example, the case” ©f the Mediti Archives. On the contrary, in '
other situatichs, proof of ‘title ma% Be ‘difficult to establlsh as 1n the

case of United States v. McClaln

“ Tn this caee Rodrlguez had offered toﬂthe ‘Mexican Cultural Institute
of San Antonio™ (USA), which was supported by the Mexican Government, @ col-
lection of pre-Columblan artifdcts’ which he had exported illegally ‘fpom Mexico.
(n the basis of'a MeX1can 1aw of 1972 which dedlares all pre= ~Columbian objects
not’ legally aoqulred ‘before thé endctment of the law to be State propetty; “and
considers those exported without authorization to be stolen goodsy ‘thé Mexican
Government requested restitution of the works of art from the American autho-
rltles,_ ‘Thé' Ameérican Court of Appeals “vYeversed the judgment.made at first
instance whlch made 4 convietion under the United States National Stolen Property
Act, holding. ‘that unleéss the objects were 1ligted in ah inventory of public
property they were capable of ovmership by a private Derfge)who had acqulred
them before the entry 1nto force of"the 1972 Mex1can laiw .

In casee such as the one descrlbed above the problem of the proof
of ownerehlp can be. avoided only by a detalled inventery of property belong-.
ing to the 3tate, To come back to the case of Hinkworth v. Christie, the
possibility of- restitution dld not . in any case arise as the property in ques—
tion. belenged nelther to the British State nor to that country s cultural

heritage. -

(18) - Attorney-General of New Zealand v. Ortiz and others,1/€9847f2 A1l ER 93.
(19} Uriited States Court of Appeals, Pifth Circuit, Jan-24, 1977, 585
7 'yadéral Reporter, 2d. 988, affirmed in part by ‘United States Court”
of Appeals, Fifth Cipcuit, April 23, 1979, 593 Federal Reporter, 2d., 658,
(20} Cf. National Stolen Preperty Act,.in 18 USCA = €8 2314, 2315.
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3. Acquisition in goOd fa.ith e

"'What is the 51tuatzon of a bona Fide purchaser of- stolen 1ost or i1~
llcltly exported cultiiral property? = This is & prbblem central’tOJthis study,
which thie ‘Case ‘0F Winkworth v. Chpistie hlghllghts all tHe rmidre "as,
“Eontext ¢f ‘an ‘interndtional’ situation, ‘the ‘solutions’ would dlfTérfradlcally
acccrdlng to'the pr1n01ple applleﬁ 1n the ‘case. SR R

acqulred the property in Italy, “the English court applled Tralian law whlch
recognlzes the rlght ‘of the boria. fide purchaser ‘tofthe property, 1nclud1ng
stolen property subaequent to 1942 unllke English law aecordlng to which,
in such’cases, tltle does not paSS._ The ¢laim of the’ dlspossessed owrier was-
thus:rejectéd and'he obtalned nelther restltutlon nor relmbursement nor

damages .

National law reguldtes this question by rules of private law which en-
sure division of loss to a greater or lesser degree. thus, in Common Law
countries such as the United Kingdom, bona fide purchase’ 18 not protected as
such, but the legal rules which concern the lzmltatzon period and sales at
' market” overt prov1de a certaln security for the ‘bona fide ‘purchasg¥. On the
contrary the bona fide purchaser is protected in other countries, but“some--
tlmes, as seen in the case referred to above, it is the dlspossessed giéner
who f;nds hlmself at a dlsadvantage. - LR LT e

An attempt at international regulation of the'prctectionfcffCUltéfal
property must umndoubtedly aim at flndlng a solution between the extremes con-
stltuted by the alternatives of protectlng acqulsitzcn in good ‘faith or pro-

tectlng the dlspossessed dwner ‘6f cultural” property A cértain:numbers6f consi-
deratlons should guide this research, but it appears to be gquite clear that::
“the’ institution of a System of protection of bona fide purchasérs: camot be’
excluded wzthoutseverelypre1ud1c1ng a“vital element of ithe international:

1egal order, il.e 1nternatlonal commerce, and  that. the protectlon ofi> cultural

property calls for an urgent and novel solution.

4] e

u.fiTHe "1e% réi'sit&e"

Reférence lias already been made to the problem of the varlety ‘of solu-
tions whiéh' may be™ redchéd in a given case according to the law which is ap-
plied in an international context. The applicable law, in the field under
study; is determined by .the classic rule of private international law which
has regard. to .the.place where the property is 51tuated at the tlme of the
transfér. In effect, if Itallan law was applled 1n the case of W1nkworth V.
Christie, this wag hecause the Japanese collectlon was already ln Italy at
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the time it was acquired by the Italian purchaseri

This- rule is applied in an absolute manner in prlvate 1nternat10nal
law without regard to the consequences of its appllcatlon for those IHVOlVEd
in the particular case. This connecting factor ev1dently, howe ver,” ‘gives
rise to problems in cases; such as that cited above, where there has manlfestly
been an evasion of the law., Two ways of dealing with this problem &f fraus
legis may be envisaged: on the cne hand the rules of private lnternatlonal
law could be excluded From a possible uniform law instrumént aiming at the
protection of cultural property; on'the other hand one could maintain the’
lex rei-sitae as commecting factor but provide for an alternative ééﬁﬂé%finé.
factor ‘when a number of:other criteria are present, in such a manner as to
designate as the applicable law that of the State which has the ¢losest link
in relation-to the case in question, which would permit the “introduction of
a connecting factor of a '"substantial character":("caractdre substantiel").

-1II. Second: group

The appllcatlon of foremgn “ordre publlc"

ThlS categony includes those casés where ‘cultural property is expor~
ted-from a countyy in violation of a law: prohlbltlng export. The judgment: Of(Zl)
the Bundesgerichtshof of the Federal Republic of Germany, dated 22 Jume 1972
in the following ngernan case will permit an understanding of the legal prob-
lem which is raised by illicit export from the standp01nt of the intermational

pr@tection of cultural property

‘ tThe?Bundesgerichtshof was seized of a ¢ase concerning thé transPdrt of
. ‘cultural property from Nigeria to Hamburg in violation of a'Niéerién law pro-
hibiting the export of such property. At the end of the carriage bpératibns,
three ‘pidces of luggage containing six bronze statues were found to be mlss1ng.
Having to rule upon a claim for damages on the basis of an insurance con-
tract -the court rejected the plaintiff's claim on the ground that his interest
did not deserve to be protected:as the goods had been exported illicitly. So
as to clarify the policy underlying its decision, the court further referred
in its reasoning to the 1970 UNESCO Convention - to which the Federal Republic
of Germany is not a Party - which provides in the first paragraph of Article 2
that: "The States Parties to this Convention recognize that the illicit im-
port, export and transfer of ownership of cultural property is .one of the

(21)  Cf. Bundesgerichtshof 25.6.1972, Entscheidungen des Biundesgerichtshofes
" in Zivilsachen, Bd. 53 S, 82; Cf. A. BLECKMANN, Sittenwidrigkeit .
wegen Verstosses gegen den ordre publlc lnternatlonal Zeitschrift.
fiir auslindisches Sffentliches Recht und Volkerrecht $+(1974) 112-132,
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maln causes of the' %mpoverlshment of the’ qutural herztage Of the countries -
of orlgln of sucﬁ groperty seelle Paragraph 2’ contlnues: "To thls end, the

States Partles undertake to oppose such practlces wzth the nnans ‘at their” dls—
posal, and partlcularly by remov1ng fhelr causes, puttlng a stop to current

practlceé,__i” by helplng to make the necessany reparatlons oo

The problem posed by this decision which affirms the necessity of pro-
tectlng the. gultural, her&tage 1s the application of forelgn "ordre public”.
Thls que§tlon,whlch;s tqpical in the fleld of prlvate intérnational” “law, calls
for an afflrmativejanswer once prlvate 1nternational law'is: understood ‘as’ part
of 1nternat10na1 "faw.” It can be seen, in the light of the"case’ “éitéd above’ -
that in order to ensure a truly international protection of cultural property
it is indispensable to have recourse to the recognition of foreign "ordre
publ;c", through the mechanism of prlvate internaticnal law, or to the re-
cognlglon of forelgn laws llmltlng or prohlbltlng the" export of" cultural pro-
perty, on, the baszs of publlc law rec1proc1ty agreements.?”*‘ e

It may be noted that in’ the case referred to above of Attorney-Gene-
ral. of New Zealand v. Ortlz {eee T 17), where the" goods had Been exported .
illegally, the request For the recogpltlon and appllcatlon oF the- New Zealand.
law was based upon a request for restitution ‘and the court Bpplied this: Foreign
law directly. In the case of the Nigerian goods on the other hand, the court
referred to the 1970 UNESCO Conventlon even though the Federal Republlc of

1ngfhe N:.geman Law proh:.bltmg export.

_Although this iﬁyhéfithemplace for a ‘ddctrinal ‘debate on’ the concept of
"ordre public”, it is undoubtedly not without"intéréét'to”&ecall‘that Mordre public"
assumes extremely varied forms and that it exists in each legal system, in
all areas, even if it is not de51gnated ‘as such. ‘Thus, one speaks of national
or 1nternationa1 "ordre public", of general or European, substantive or procedu-
ral "ordre public", etc.. So~-called "negative' "ordre public'" leads to thevex-
clusmon of the appllcatlon of rules of foreign. law for the ‘purpose of ‘guaranteeing
.__general pr1nc1ples of natlonal Taw; on the other hand, ‘“positive" "ordre public"

18 that by viptue of which rules of national law are applled.u Generally.

_5peak1ng, both legal writings and judicial decisions rarely have pecourse-to
the concept of "ordre public'. Accordlng to some authors, the concept of
1nternatlonal "ordre public" would be an effective way of bringing closer to-
gether, op harmonlslng, the rules of law of the different legal systems. This
oplnlon, “however, remains a minority one, and the application of ‘foreign -
“ordre public' constitutes an exception.

It must be-fécognized that the boundarleiﬂe,betwéenIigﬁsﬁéf imme dfate



- 22 -

applicaticn-and -foreign "ordre public" is at times difficult to draw; in .
the case referred to above, it may be asked whether the Nigerian law was not
rather a lawaqf,immediate~appligation; In any event, it would appear té'be;_' 
necessary, in-relation to the subject under consideration, to imstitute a
"gpecial international "ordre public"" for the international'pfote¢$ion oﬁ'f  1
cultural property which would at the same time protect such property at na~
tional level. T :

Lastly, nothing runs counter to recommeﬁding the intfédgé%ignjéﬁia:; _
single regulation by national public law of the export of national cultural
property in the interest of an increased protectiom of such property.

ITI. Third grow

The cases falling within this group combine the problems already,des~‘"
cribed above in relation to the first and second g ups: the case briefly 11=° 
lustrated below, that of the Casenoves frescoes, raises a whole series of
complex problems reference to only a few aspects of Whichrwill,be_made here:
the determination of the legal nature of the.prppertyrand the resulting de-
gree of protection, the. protection at national level of cultural property in
relation to private and public interest, aequisition in good faith.\“- :

v .o The Court of Montpellier was called upon to rule on the competencé of
the court seized of a suit for the recovery of property: this suit, initiated
by two joint owners who had not consented to the sale, concerned frescoes re-
moved From the walls: of the chapel of Casgnoves by the purchaser by means of

.. .a techniéal procedure which he had: invented, and was brought against the City

of Geneva -and the- Abegg Foundation in Swi;zerlandwwhich.hgﬁ:acguiggd:ﬁyep  :

several years’ later. ~The-court had therefore to examine, in order to deter-
mitie the question of jurisdiction, the legal nature of the property in ques-

tion: it Found it to.be immovable property by may of an original form of reas-
soning dnd declared particularly in-its judgment that: "gpnéi@grigg”thatﬁ___ '
'the-pr&ﬁécﬁibﬁ’fdaulting.from-the~fictipn of immobility is all the more neces-

sary for these enserbles -ofi account:of the fact that natural immovables Q?.siﬁés
of ‘an artigtic, historical or apchaedlogical nature are more ahd”mopg:e2§¢5e&
to miéépprbpriationg‘spoliationgand_even;pi;lage"ef‘This.shafaéterizaﬁicn per—
mitted the court later-to uphold the jurisdiction of the place where the prin%
¢ipal immovable property was located, even 1f the fnescoes,_héld_fp”be immo-
vable propefty, had -been.separated from it (“in such circﬁmstanqé$_thét'the_'f

(22) . Cour d'Appel, Montpellier, 18 December 1984, Recueil Dalloz Sifey
1985, p. 208, comménts by Jean Maury. o S L
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‘separatlon dld not entall any alteratlon 1n the latter s de51gnat10n as 1m—
movable property"). SR

1. Movable or immovabléfEulfdfai'ﬁfdﬁert§}
. ThlS case lllustrates 1n a partlcula“ly acute menne? ‘the’ problem of
'the degree of protectlon whlch resul;s from the legal nature cf’the property:
in national law the characterlzatlon of the’ propérty as movable ort dmi
w(accordlng to tha varying | crlterla under the different laWs) ‘entailsi the ap-
dpllcatlon of dszerent reg;mes, the 1nternatlonal'1nstruments for their part
m”often llmlt protectlon to a certaln category of goods, a pOSlthﬂ*Wthh re—'
" ceives support from the llterature. : BECEEEEE

The development of modern techniques permlts the removal of fixtures
from immovable property and the possible modification ‘of ‘thé nature of the'
pmperty as a result thereof can be questioned. In the case referred tc above,
the 1ssue of quallflcation determlned jurisdlctlon' lf the property had been

_declared to_be movable property by the Court of Appeal in France,’ then the
:actlon for recovepy of the property would have had to be submitted to “the
_ Sw1ss courts at the place of resxdence of the defendant. L

All cultural property 18 ghalified aﬁg;—;nauyr in the cowntry Ih which
it is located in accordance with the criteria laid down by national law. Its
removal or its transportation to another cowntry can result in a modification
of the qualification of the property in conformity with the criteria of the
legislation of the "importing" country. In certain cases immovable property
may be transferred even while continuing to be considered an immovable, It
must, however, be recognized that the qualification in the situation where
the property comes from an archaeclogical ensemble often obeys other rules.
Thus, when restitution is claimed the movable character of the property is
implicit: in reality the property may retain its character of immovable pro-
perty particularly when it has been incorporated in another immovable: is the
Egyptian obelisk placed ¢n Bernini's elephant in the Piazza della Minerva in
Rome still a movable, for if so the problem could possibly be raised of its
restitution. It is obvious that the qualification is in such cases related to
the cultural value attached to property in a context which is no longer the
original one, but which indisputably deserves to be protected.

It therefore appears guite clear that a genuine international protec-
tion of cultural property calls for the abandoning of the distinction, in res-
pect of such property, between movables and immovables: cultural property
ought not to be accorded greater or lesger protection’8dpending on whether
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it is .an integral part of a whole or has been detached from it, or on whether
it is qualified as movable or immovable property. '

2, The regulation of the export of cultural property . .

. .The -legal problem mentioned above arises in particular when the pro-
perty has been appropriated and -transferred to another coun-try._ It goes wmth-
out -saying that .an.effective protection begins at national level with ‘the
laws regulat:.ng g:’cport, and-with a strict application of those laws, Thus,
as -D.C. Dicke .- has stressed, the protection of the Parthenon frieze ought
to have begun when it was still in situ. The recogn:.tmn of these laws in
foreign courts ought to allow them to give effect to such laws so as to extend
the protect:.on beyond the territory of the country of origin. '

3. The questmn of gOOd faith.

: <+ I the ~CASEe of the Casanoves frescoes as in that of Wlnkworth V.
M also mentioned earlier (see p. 18), r estq.tutmn was, only possibleon
condition- that the bad fa:rth of the purchaser was proved. It is apparent from
the fadls of the Casenoves frescoes gase that the defend»ants probably were in
good faith, since it is doubtful whether at the time of the purchase they knew
of the circumstances in which the first sale had taken place,

(28) ' Cf. DiC. DICKE, op. cit. p. 18.
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"L

I, Some civil law aspects of the international protection of ‘éultiral’property

1, Imtroduction

.. The legal problems related to acquisition in good faith are both an-
c1ent and modern.. In the present context, namely the protection of cultural
pruperty, this concept is’ partlcularly Important, and dese” es tHerefore -in-*
depth_examlnatlon here, however, only a general survey w;ll be undertaken.

N In'all nafional'laws“the”ruléé“conberningfthé acquisitiaﬁ of movable
property take into account two contradlctory but equally legitimate interests:
that of the dlspossessed ovmer, and that of the bona fide purchaéer “the pro-
tection of the bona fide purchaser meets more genfga%ly the concern of ansur»if
1ng a certain securlty 1n commercxal transactlons e : o EE

‘ The fact that we find ourselves faced with a new,’ partlcular, ‘cate-
gory of property deflned as cultural property throws a different” Aights
won the terms of the alternative fllustrated above: it is quite clear that -
the solution cannot be found in a simple adaptation of traditional rules which
would For example cons;st 1nu§ variation of limitation perxods or in a
readjustment of the respective rlghts of those conceimed ~ dispossessed”owner:
and bona Ffide purchaser - according to a different evaluation of their ifiter-".
ests, The need to elaborate a series of completely new rules must, therefore,
be recognlzed and this oplnlon thus echoes the critlciag)of the: legal treat-

uant whlch has untll now been reserved to thls subject

Mﬁespéct for the fundamental rules of civil law is an absolute condi-
tion for a possible elaboration of international rules. It is primarily im-
portant to regulate the question of acquisition in good faitﬁ"by‘a,rule which
would constitute a compromlse, at the level of comparative law, between the
di fferent’ prlnclples contained in ‘the lagal systems ‘and which therefore could
be widely accepted. In the absence of deflnlte pﬂopcsals at this ‘gtage, it

sition in good falth is evaluated &1fferently denendlng on the interests of

(2uy - Cf. Q. BYRNE—SUTTON Qul est le proprletalre legitlme d’un objet d'art
volé? Une source de conflit dans le commerce 1nternatlonal AsEects
Jurldlques¢micommerce 1nternatlonal de l'art Geneva, 1985, not yet ;“
published. ' : : : - e

(28) _ Cf. S. RODOTA, The ClVll Law Aspects of the Internatlonal ‘Protection of

' __Cultural Property, Proceedlng__of the Thirteenth Qolloquy -on European
Law, Delphi, 20-22 September 1983 Council of” Burope, Straébourg,

1984, p. 99.
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commerce, the principle of the refusal to protect acquisition in bad faith 1sJ
instead accepted unanimously. The objective of any attempt at international’
regulation. on, this point. must therefcre be a balance between the lnterests
of the parties concérned. ' T

2. Acquisition in good faith of cultural property

leen the conslderable dlfferences which are to be found among the
various legal systems in regard to the questlon of acquisition in gpod falth“; 
a certain number of difficulties exist from the viewpoint of comparatzve law{ﬁ‘
Each country offers an abundance of literature and treatises on the’ subject -
and for that reason this part of the study will be conflned ;o_a ibw pemarks.

, All legal systems must resolve the problem of the dlv131on of rmsk :ﬂi
in.cases where stolen- goods are sold to a bona fide purchaser.k Most contlﬂ'
nental systems protect the bena fide purchaser whereas the Common Law countrles
apply the rule nemo plus iuris transferre potest guam ipse habuit: Cthe -
bona fide purchaser does not enjoy.a. special protecticn apart from that con-
ferred by rules on limitation of. actlon and rules related to sale 1n market
overt, >

, Thls schematizatlon of two opposed 901nts of view does not hcwever,
take account of the dlfferent facets of this. complex quest%sg, fTom the standr
poxnt of comparatlve law- three groups may be dlstlngulshed

. o=y the flrst group glves pr&or&ty to the lnterests of the dzspossessed '
owner, who may claim recovery. of the property, SUbJECt to certain ex—'
ceptions relating to the acquxsztlcn in good falth of, for example,
securities, stocks and shares. Thls is the case in Norway and Denmark ;

L the Secohd groupy which conistitutes & less radical approach, com-
' ‘*posed GF fhe contxnental and Common Law systemss . . o

§  ‘: he thmrd adapts a solution whereby the purchaser aoqulres full tltle,
;;as An, Italy since 1942

Another class;f;catlon of the legal systems based on the same prln"
c1ples but made according to different crlterl? % that put forward by
J.—G. Sauveplanne in his comparative law study ; préliminary to the re-~
search which led to the adoptzon of LUAB in 1974 whern he- makes the follow1ng

rdlstlnctlon

(28) Cf. K. ZWEIGERT Rechtsvergleichend - Krltlsches zum gutglaublgen
- -Mobiliarerwerb : _RabelsZ 23 (1958) 1-20.
(27) . ¢£.-d.-G. SAUVEPLANNE .La protection de. l'acquereur de bomne foi

f~;d'objets moblllers corpmrels, Unlfication of Law, Year_book 1961,
Unidroit, 1962, p. 48 et _seq.
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The Ffirst group: French law and those systems -based on it.such-as.Belgian
law: the maxim "en fait de meubles, la possession vaut titre", contained in
Articles 2279 .and 2280 of the French Civil Code,flndsappllcatlon. It is nec-
assary fbr the purchaser to be 1n actual possession of the property and in
addition to be.in good falth. Good falth is presumed (Art.’ 1141 of ‘the Civil
Code). An action for recovery of the property is open to the bona fids pur-
chaser for a perlod of three years. S

. In the law of the Fedsral Rspubl:.c of Gemany (8% 932 1o 936. BGB)
and fOr the systems based on Gsrman laW'(Gresk and Japanese “law): the presump 3
tion in. -favour, of the person 1n possesslon of the property'sxists 1ndependsnf“yf
of the protectlon of the purchaser a non. dﬂmlno. A person with ‘title to the-
property is presumed to be the owner in the absence of proof'tb the contrany
This presumption camnot, however, be invoked agalnst an:owner dlSpOSSEBSed by~
theft,.or when. the property was lost in another manner (5 1006 (2) (l) BGB)

- In Sw1ss law, a. person in posse831on of a movabls s presumed to be
‘the owner (Art. 930 of the Swiss Civil Code). Article 3, paragraph 1 of the -+~
Swiss Civil Code provides that "Good faith is presumed when the law makes the
cregtion or the effects of a right dependent therecn'. Paragraph 2 further
lays: down that "no-one may. 1nvoke his good faith if it is Incompatlbls with
the care which he should have taken in the c;rcumstances" Articis 3.of the
Swiss; Civil.Code neither defines good falth nor does’ 1t prcvide that ‘good
faith is always protected. ..As in German law, greater weight is "attached to the
possession-of. the transfénor than to the transfer of posse331on ta the purchaser.

Netherlands law (Articles 2014 and 637 of the Netherlands ‘Civil Gode);
was foria-long.time 1nf1uenced by tha French concept of the protectlon ‘of the

bona fide.purchaser; at present it is the German approach which is prevalent.

As < J:-Gi-Sauveplanne has poxnted out, the ruls "en fait-de meubles,ljaposses-'
sion vaut:titrel has a double, functlon namely a procedural rolé and ‘a substan-
tive cone; the first is the presumption of cwnershlp deriving frcm posse551en,‘.
the second the protection of the purchaser a2 non domino. e g

Austriaﬁ'law ( 8367 ABGB): its driginali‘ty*lies in ‘the restpiction ;. -
of the protection of the purchaser a non dominc. It does not make distinctions
according to: the nature of the loss of possession by the owner, but according
to the: nature . .of the acquis;tlon of the object.', o R

The second g:oup J.~G. Sauveplanns 1ncludes Italian and Swedish law. A few
remarks may be made concerning. Itallan law. there are two 1mportant lnnovatlons
in Articles 1153 to 1157 of the Ztallan Clvll Code of 1942 namsiy
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- '* “the abandonment of the presumption of ownership deriving from pos-

“session; -
- the_éliminatipn.bf tbé disfindtion between the wayé'in"ﬁﬁiéh‘khe'
owner. lost possession of the property, and the protection  of the
third party bona fiderpurghgseb, even in the case of l@hﬁror'étdléh ””
property. ' R PR

The third group: :This group comprises the Common Law cQuptpieS where the fun-

damental principle in this regard is emo; lus iuris trensferre potest guam
ipse habuit; the rule is subject to several exceptions, in | (rticular the

sale of goods .in market overt. The principle is gh:ther'aftéh&éte&“by?%ﬁél

rules .governing limitation of'actiqns_fbr“reqoﬁgr§ of the property or for :
damages available to the qrigingl_éwner.“‘ T me AT T e

The fourth Erﬁﬁp: This includes the Socialist States whose solution . ts the
problem falls outside the scope of this s;udy_by_reasqn‘of the different con-
cept-of property:. thererexists a presumption of ownership in favour of the
State. . o : L S T i R

.. . Some.ctnclusions. may be drawn from this general exposé of the regimes -
applied by different legal systems: most of them lay down certain distinctions-
on which the solutions to specific cases are based. These distinctions con- "
cern the legal. nature of the propertyi(fofiexamplé, mévabiéfLOr:immOV&ble pro--"

-perty), the: cause .of the loss of possession={lb§s, theft, or other), and the

civeumstances in which the acquisition took place (commercial transaction or
othexrwise.,’ for example). '

- =+ These diffevent aspects_which'are treated more often than not in an
original way by each.national law. call for harmonisation at intemational -
level.  In-depth research in this connection has already been conducted, and
the work carried - out by Unidroit led to the provisions contained in Articlés 7
and 8 of the 1974 LUAB. . = o : . S

Acquisition in good-faith under Articles 7, 8 and 11 qf thg 1974 LUAB

. . -.Articles 7.and.8 (see pp. 6=7) gq@taip flexib1éfbfoviéibﬁé'ﬁhihhican
serve -as a point of departure forwthg:é%éﬁbtafiqﬂréf the proposed international
rules. In effect, Article 7 does not alh at establishing &'presumption of
good faith in favour Qf,thg‘purqhaggr;,it seeks rather to strike a balance be-
tween: the elements .of prodf that the purchaser must adduce to justify his ‘good
faith, and those which the dispossessed owner. must adduce ‘td éstablish his

rights. Throughout the whole draft, two kinds of criteria are statéd which -
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permit"éfccﬁcIHSicﬁ:tc be Teached as to the good faith of the purchaser:
object1Ve criterea and subjectlve ‘eritéria. - The latter are contained in
Articles 7 'and’ 8, the concem of balancing the interests ofthe parties con-
cerned having led the authors of the-dvaft Convention to leave ‘the judge a -
largs measure of discretion: he is thus guided by certain considerations, but
he is not boumd hy prov;sacne requ;rlng thelr etrlct appllcatlon.‘ :

It st further be recalled that the elements whlch the judge has to
take ‘into consideration are not exhaustively ‘listed in Articles 7 and 8 of
the 1974 LUAB (™. .,.account shall, intey. alia, be taken ...'"}:.a gredter lati-
tude than . -an evaluation of the circumstances of the case with respect to the
eriteria mentiongd: is left to the judge who, if need be' _may have recourse to
supplementary -criteria which may be requlred under natmonal law. Laetly
Article 8, concerning the time at which good faith must be assessed is an
example of a compromise solution between the contrasting positions of national
laws, statlng as it does the two. generally accepted criteria ("..i. either at
the tlme the mcvables are handed over ..; or at the time:the contract is con-
cluded...."). TR T - : . :

It might therefore, be thought that the: prov;szons of Artlcles 7
and 8 could be accepted by a large number of States as far as the general prin-
ciples which they 1ay down are concerned, and on the strength of this they
could be 1ncluded in a ‘new instrument - -aiming ‘at the international protection
of cultural prcperty They could be completed for this purpose in accordance
with the three following primciples: = . . . .

- the abandonment of the dmstlnctlon between c1v1l law and ccmmercial
3 “'law, ‘ _ _ L

»;s;-the adm;ssion cf acqulsltlcn in good felth irrespectlve of whether _H;?
-+ the property has been etclen or lost; : e

T’.{“the adm1531°n of acqu181t1°n in Eﬂod faith whatever the rlght of the :-
.a; fpereon frcm whom the purchaser receivee the~ prcperty (owner or simple .
o Rballee) L o |

The protection of acquisition in good: faith, together—with;the.necgg;,;
nition of its effects, is indispensable for international trade: the principle
must therefore be maintained in relation to cultural property with, however,
the rider that the purchaser can in no case invoke his good faith in respect
of regéetﬁred cultural proparty or of cuiturel property which, although it
is not registered is w1dely known. -
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The case .of stolen: cultural property calls for some additicnal re-
marks. Article 11l of the 1974 LUAB lays déwn the principle that the trans-. -
ferse of stolen movables cannot invoke his good faith. The res Qaﬁ which led -
the authere of the draft tor adopt this solutlon may be recalled L
a) Most natlonal legal systems protect the owner in cases of theft IE

this protection were refused him at an international level, there
would be a distinction between ‘the national and international régimes
and the ‘balance between the opposed interests of the persons invelved

would be upset.

b). In general, it 1e eaeler for the transferee to recover damages by _
going agalnst his co-contractant than it is for the cwner to eearch

. for the thlef or receiver of stolen goods in order to brlng an actlon“

;o agalnst h1m for damages. ' : ' '

¢y B effective’ protectlon of the owner is necessary’ in view . of the Te~
cent ‘dficrmois upsurge in-criminal trafficking in works of art and an-
tigques. At a private law level, the draft can contribute towards
giving the best possible guarantee of the restitution of stolen
# goeds to thelr owners. ™ : :

© The'relevance of these arguments leaves no doubt as to the object1VE
of an effective protection of cultural property: the solution contained in
Aprticle 11 is therefors indisputably Ffavourable'to the: dispossessed owner
(its application in Winkworth v. Christie would have entailed the. restitution

of the property to the owner)

It is, however, ouroplnlonthat thls provision can flnd no.. place in
an ingtrument. which, while most certainly aiming at the proteetzon of cultural
property, also seeks to guarantee the. freedom and securlty of lnternatzonal
trade by reepectlng fundamental prinClples such as that of the ‘effect given
to’ acqulsltlon in good faith. The proposel made above to- abandon- the dis-
tinction “between stolen and lost property presupposes -moreover that any spe-
cial regime for the case of acquisition in good faith of stolen:property be
excluded. It 15, therefore, by other legal means that a balance may be struck
between the 1nterests of the partles concerned.;< :

(28) Cf. J.~-G. SAUVEPLANNE, Explanatory Report on the Draft Conventlon
providing a uniform law on the acquisition in good faith of corporeal

movables , Uniform Law Revmew, Unidroit, 1975-I, p. 113.
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3. Acquisitive prescription

»ri -Acquisitive prescription plays an important role in relation to-the
acquisition of cultural property, as’ it protects the purchaser against whom
the dispossessed’ owner. can no longer,:after the expiry ofra certain :periocd of -
time, bring-an action for wecovery of-the property: it therefore constitutes
an essential instrument for the security of commercial relations.’ o

"% The. perkods of limitation.vary to a great extent under the different
national laws although they are generally short: thus, it is three years.in
Austria, five years in Switzerland and ten in Italy. It can easily be under-
gtood ‘that short periods grant the bona fide purchaser a right to.the property
which is:certain; on~the other hand, in the absence of any specific:rules govf'
erning stolen property, they tend to encourage theft and the-receiving of -
stolen “goods. It Is with this in mind that J. Chdtelain has:-argued in favour-_
of a thirty-year per%ag)of lxnltatlon, at least as’ re&ards praperty belcngxng =
to the publlc domain . B ‘

In an intérnational situation the divergencies between the solutions ~
adopted at national level create a practical problem when the period of limi-
tation is shorter tham that during which an:action for the -recovery of the
property can be brought: this situation results from the fact that the two
legal questions are not always governed by the same law.: The problem becomes.
~ even more complicated when the time necessary for the acquisitive prescription
has been partly completed in ?g%)State and partly in anothey following the ‘ex-
port of the: cultural property .

. - By wa¥33§ example reference w1ll here be made to the case of Keoerfer
Vs Goldschmidt : A

" Ty ‘this case the Swiss Federal Tribunmal was;xequiréd.to~rulé'dpon
Koerfer's rights: the latter had bought, at an auction in‘the Federal Republic
of Germany, two paintings by Toulouse-Lautrec which had been confiscated by

(29) Cf. J CHATELAIN Means of combating the Thef't of and Illegal Traffic
in Works of Art in the Nine Countrles of the EEC Study” prepared at’
oo the reqpest of the Commission of thé European Communltles, 1976, p- 115.
(30) - CF. F. KNOEPFLER Rapport suisse de droit international privé, As-
o pects Jurldlques Jdu commerce 1nternat10nal de 1'art Geneva 1985 not
‘yet publlshed. '
(31) cf. J.T, 1970 I 176; ATF 94 (1968) II 297,
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the German State during the war, Koerfer had purchased.the paintings in..
good faith and had sent them to Switzerland. The Swiss Pederal Tribunal

held that Koerfer had become their-legitimate owner under Swiss Law, as he

had them in his: possession in Switzerland for more than five years.  Acqui< ...
sitive prescription was ‘therefare: an obstacle to the success- of an-action -
for ~the  recovery of - thefpalntlngs by Goldschmidt 's. son, actlng as heir to

the dispossessed.owner. : SE

.In relation to the. solution adopted 1n<§gys case another case may
be reﬁerred to Kums*sammung_Welmar v. Elicofon - ‘ .

The American Court was- selzed of a clalm for the recovery of prcperty
filed by ‘the Wéimar Museum andithe Grand Duke of .Weimar against Elicofon: the.
latter had acquired -im New York in 1946 two portraits by blirer, stolen the .
year before from the “depot of the Weimar Museum. Elicofon had in good .- falth
enjoyed possession of the paintings for twenty years, and in 1966 the- portralts
were re-discovered. The court applied the law of the State of New York as the
lex rei sitae - the acquisition having taken place in New York - which pro~
vides for & pericd-of limitation of three years in respect of actions for the
recovery of propertys to'be calculated as from the discovery of the pro-
perty: this period had not yet elapsed when the plaintiffs brought their ac-
tion; furthermore, the kaw of New York excludes acquisitive prescription when
the ‘property in question has been stolen. It was therefore held that Elicofon
had not acqulred valid title to-the palntlngs. :

The two cases referred to ahove clearly demonstrate that the dlver-
gencies between the national solutions urgently call for a wnification of the
legal -aspects of acquisitive prescription in the field of -cultural property:
it may be noted that the application of German law in KunstsammlunEZWelmar
v. Elicofon would have led to a different solution in this case as ten years'
possession in good faith would have been sufficient to defeat the claim of

the dispossessed owner.

It cannot, therefore, be too strongly recommended that the internaw!
tional.rules proposed provide for a unified period for acquisitive prescrip-
tion in respect of cultural property: this period ought to be sufficiently o
long to ensure & balance between the protection of the interests of the bona
‘Fide purchaser and that of the Jnterests of the dispossessed owner. The uni-
form rule ought, further, to speclfy the time from which the period of limita-
tion begins to run, in order to provide Drotectlon at lnteznatlonal level,

(32) Eastern District Cowrt of New York, 12 June 1981, ILM 20 (1981/5)
p.1122; Court of Appeal, 5 May 1982, ILM 21 (1982/4), p- 773.
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and 6ﬁghtAtq,aQﬁlj;ﬁg,ellﬁ?ré?erty, w;thout any distinction as to whether it

'Jbéiﬁggiiﬁ.effgét,'e;figﬁtftbfﬁecovery of the property.

The refleqt,onsxset fbrth hereto have demonstrated the 1mportance of ;:

i

steerlng an, 1ntermed;a¢e cpurse between the extremes constltuted by the solu—
tion of Itallan law, wh;chwoffers the bona fide purchaser an absolute protec-

:(53

j

tion,. and by that of thewsommon Law whlch 1nstead ensures a. mlnlmum of protec—fi

tion by the application of the prlnc1ple nemo plus iuris transferre potest o
quam ipse habuit, = We have also seen that it is .of fundamental 1mportance to.

retain the prlnciple of good faith, but to do so while searchlng for a compro-:

mise solutionas regards the interests of the parties concermed.

Certain legal systems, such as the Swiss and the Frénch, contain an
ancient institution which has followed a very particular histerical ewolution,
i.e. that of the "L&sungsrecht". TFor example, the solution in Swiss law is
contained in Article 934 of the Civil Code: .

(paragraph 1) "The possessor who has had ‘a movable ob]ect stolen from

. Him, or-who has lost it, or who is dispossessed of it in some othex man- S

-lrner xndependently of his will, may reclaim it during. a.period of five years

(parjgreph 2y ’When ‘the object has been acqulred at a publlc auctlon, at
Z _ef oy from a merchant deallng in objects of the same kznd, it may
be .. reclalmed nelther from the first purchaser, nor from.any other bona

flde p%gﬁgaser, unless the purchaser 1s relmbursed for the prlce he has ,iﬂi

d"

fthn some modern laws,‘such as that of Portugal (1966) and in’ several
draft laws, such’ aS'those of Quebec and of the ‘Netherlands, it is also: posslble
to find compromise sclutions as regards the interests of the purchaser and -
those of the dlspossessed owner, whi E)prov1de for the return of the property
subject_tc a rlght to compensatlon ' i

(33)  Cf. F. GUISAN, La protection de l'acquéreur de bonne fbl en matidre
i moblllere, Liusanne, 1970, p. 126. = S o

(Sajﬁﬁ:EQCf 'K."SIEHR, Ldsungsrecht des gutgliubigen Kiufers im Internatzonalen
TR ppivateeéht - SEVglRwiss - 1984 (83), pp..100-118.
(35)  Cf. K. SIEHR, Der gutgldubige Erwerb beweglicher Sachen - Neue
:”'“Entw1cklung zu elnem alten Problem ZnglRwiss, 1980 (81) p. 275.
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Consequently, one could envisage the introduction into possible uni-
form intémational rules aiming at the protection:of cultural préperty, &
principle, drawn from the Swiss model; which would take into consideration.
not sc much the persons concerned as the protection, at international level,
of stolen or lost cultural: property. O the Basis of the functional method:of
comparative law, this principle would consist in a right to the return of .-
the cultural property within a specified period of time, coupled with reim-
bursment of the price paid for it, which could be considered as-related, in
fact, to the right to recovery of the property. It would then be necessary
to reflect upon the conditiong, the effects, the nature and the time-limits
of such a right to the rveturn of the property: an in-depth study ofithe prab-
lems which the choice of this epproachwould raise at intemational level 3 :
could profltably be’ conducted w1th1n the context of a further study ST SR

II. Some international prlvate law aspects of the international protectlon
of cultural property

I. Introduction
Rules aiming at the protection of cultural property being above all
public law rules, the classic theory of conflict of laws was opposed to. the
application ‘of such rules as applicable foreign law. An evelution of this theor,
riow admits es .of foreign public law to be capable of being aipllcamle inter-
(58
nationally . There has also been a recént tendency which f% ? a certain
hlurrlng of the borderllne between publlc law and prlvate law and which
gives the juaae the p0531b111ty of applying imperative rules of a forelgn
law whxch has & reasonable connectién with the legal relatlonshlp, even if
this forelgn law is not the law primarily applicable to the said legal rela-
tionship. A good example of this new tendency is to be found in Article 7.
of the.Convention of the European Communities concluded in Kome on 19 June 1980 on
the. Law_a; 11cab1e to Contractuai Dbllgat;ons whlch under” the tltle "Mandatory

rules” s pr'ovn.des

...effbct may be glven to the mandatony rules of the law of another
_country with which the situation has a close connectiong &f and in so far as,
under the law of the latter country, those rules must be applied whatever the law

(38) Cf. G. DROZ La protectlon lnternatlonale des biens culturels et des
: f“objets d'art vuescus l'angle dune Conventzon de droit 1nternatlonal
privé, Aspects juridigues du commerce 1nternat10nal de l'lart, Geneva -
1985, not yet published. ' N
(37) .~¢f. @. REICHELT, Kulturguterschutz und Internatlonales Przvatrecht, R
Praxis des Intermationalen Privat-und Verfahrensrechts, 1986-2, pp. 73-75.
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applicable to the contract'.:.- .

Ancother: illustration of this tendency iz to be found in the prov131ons of Ar-
ticle 18 of the draft law on private intermational law 5 currently before the
Swiss parliament:

"When legitimate " and manifestly preponderant interests so require, ef-
fect'mayfbé“given*to a provision of a law other than.that-designatediby this
law which claims mandatory application, if the situation has a;éidselénough
connection with that other law." ' '

‘In- the event of it not proving possible to elaborate, in the text
of a:uniform law aiming at the dintewnational protection of cultural property,
substantive rules which could command the support of .a large. number of States,
rechifrae  to ‘conflicts rules which take due account of .the -principles- of both
private and publit law could, to a certain extent, reduce the effect. of the
divergencies between the solutions contained in national ;awi',”

2. The application of the lex rel sitae

It has alrveady been seen above that. the lex rei sitae, i.e. the law
of the country to which the ‘culturali property has been transferred, constitutes
a classic :connecting factor in the subject under conmsideration, and that. it
is applied without exception by the courts. This principle must without
doubt Be maintainedr in effect, its application does not mean that, either the
bona fide purchaser or the dispossessed owner is favoured a priori; the pro-
tection of the one or the other depends solely on the rule contained in thelaw
designated by the lex rei sitae in each specific case. Thus, in Weimar v.
Elicofon (see p. 32), it was. the dispossessed owner who was protected, but
in Winkworth v. Christie it was the bona.fide purchaser who won the case: lt
must,'hﬁwever, ‘be noted that in this last case the Judge already had "a cer—
tain feeling of sclidarity' with th? aﬁspossessed owner, even: though he ap-
plied the classic connecting factor - . T L.

The case of Winkworth v, Christie calls for an additional observar
tien in pelation to the application of the lex rei sitae: it. can be seen that
in this case’ “1t7is.not the. connecting Ffactor which. is open to. crltic13m but
ratheér the total. absence of any close lipk with the lex rei sitae. It is : ,
this “Faet which militates in favour of the. argument, supported by part of the
literature , which seeks, as regards stolen or lost cultural property, to intro-
duce a "substantial characterzstlc" for. the purpose of determining the appli-
cable law in each case.

(38) Cf. A. BYRNE-SUTTON, cp. cit.
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The solutions may be summarised as follows:

= the lex rei sitae is the classic connecting. factor in this regara
and must therefore be maintained as a- general pr&nclple,

- in the context of intemational commercial relations relatiﬁg to works
of art it would be pogsible to accept as a comnecting factor the
autonomy. of the will of the parties to the contract by whlch owner- .

‘ghip of the property is transferred;. )

- as far as stolen or lost cultural property is concerned, ie.
-+ gitiations which are outside-the control of the dispossessed owner,
- .%¥ha ‘conflicts rule of the lex. rei sitae could -be applied, but only.
s:0 . in the absence of & "substantial characteristic" leading to the ap-
: plication of the law which-has the.clogest connection with the case )
"in 'question. Thé introductiem.of.an "exception clause" could there-
fore be ‘envisaged, modelled on.Article.l4. of the Swiss draft law on B
private intermational law which provides:

"i. The law des1gnated by the present law is, by way of eiééptiéﬁ not
appllcable 1f, having ‘regard ‘to all the circumstances, it is manifest
“that ‘the provision has enly.a very weak link with that law, and that 1t
has ‘a much closer connection with another law.

2.“-This'pfévision is notbapplicable.if_thé parties‘havg:¢5Qsen the law".
3s° ~The appllcat1on of forelgn ”ordre PUbllC"

' It has bgen- recalled above that all legal systems recognlze the con—l
cept of Mordre public"; it-is, moreover, mentioned in several: 1nternat10nal
instrumefits , such as the provision contained in certain conventlons prepared
by the”Hague: Conference on Private. International Law, which; provides that. a
norm is not applicable when it is manifestly - contrary to "ordre publlc"

In national legal systems: recourse- is had to the concept of national
Yordré publlc" when the matter- concerns a foreign legal rule which 1s contrary
to the’ general principles of fational law and incompatible with it. In con-
nection-with the subject under discussion, "ondre public” is invoked only
exceptionally 50 as not to. 1nterfere Nlth the law of the contract determzned :

by the partles. o
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As far as the recognition and the application of foreign "ordre
public" is concerned, judicial decisions and legal writing man1fést, in gene~
ral, a certain reticence; partlcularly‘because of the -fact that one is here -
confronted with a problem situated at the crossroads betwesn pubkic Iaw .-
and private law; as seen above, the international protection of cultural pro-
perty is also on the border-line between public and private law and it ‘would
therefore appear to be justified to make use of this concept in order to reach
a certaln measure ofharmonlsatlonbetween the dlfferent laws. ~ It goes without
saying that the greatest reserves ahQuld be formulated agalnst a genéralised
application of foreign "ordre publlc", ‘but “the- spe01f1c1ty of the subjact
treated here 1n most cases Justlfies both the recognltlon of forelgn "ordre [y
_publlc“ and its belng glven effect. o SR L

Over and “above the recogn:.tlon of forelgn “ordr\e publlc" thought
mlght be glven to the pessibility of econsidering the protectlon of cultural .
property as a’ question of international "ordre public" in its.own right. In -
this connectlcn it is useful to recall the reasoning of the German Bundesh”' ,
gerlchtshcf in the N;ggrlan case (see.p. 20) which, referring to. the 1970 UNEbCO
Convention, declared that' this instrument- expressed a2 new "'nternatlonal con—'
cept of the public interest” in this field. The concept of an international
"ordre publlc” would answer a certain need to reduce the fundamental contra-
dictions™ exmstlng between the various aspects of the protection. of cultural
property as they are viewed in national systems.. In conclusion it shonld be:f,
noted in connection with this last proposal that the appllcatlon of 1nter~ i;:
natlonal Yordre publle“ could be left to the discretion of the judge. ,

The forego:ng considerations may be summarlsed as follows an effeCr;
tlve protectlon of cultural properwy necessar;ly calls for ‘pecourse. to the~h. 
concept of "ordre public'; _

- in the national legal systems increased recourse to this concept would
 constitute a supplementary instrument in the battle against the il-
‘licit traffic in cultural property; ‘ '

- the multldlsc1pllnary character of thzs suhject Justifies -and facz-

J.ntematlonal protectlon of cul'tural property,

- the international” protect101 of cultural property could be concelved
at’ unlversal level by means-of the concept of 1ntexnat10nal “ordre

B publlc“
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III. Some public'iéw aépec{é of;theﬁintefﬁatidnél profection of
cultural property S '

1. Tntroduction

The new way of looking at cultural property no longer stresses so
nuch the material character of an object which may be acquired by private per-
sons as .the spiritual value of a specific type of property which is a "wit=’
ness of civilisations": the protection of the ownership of the prbpé:my'thére-‘
fore takes second place behind the concept of safeguarding the property itself
and the context within which it was created., It is this conception which justi-
fies the Stafé‘s laying down, in-dertdin exceptional cases, a number of re-<
strictions on the right of ownership, or imposing obligations..on-ownexs of works
of art, It is alsc the basis of the interest to act justly for the State,‘ag:;
well as for private conservation associations: this interest of the State  "
.maﬁifests itsalf as a symbol of its cultural identity and th?383pa°it?"°_€°t, :
js linked to the public interest attached to a cultural good .. - o

It is evident that certain, at times marked, differences exist be- f
tween the positionseof Stated with respect to the protection of cultural pr{:_f
perty. The di fference is particularly noticeable between developed countries
and the countries of the Third World whose riches are still being brought to
light and who are cataloguing their cultural property; thésé'lat;er_coumﬁries‘:
" have not always drawn up regulations with a view to the protectioh of cultural
property , and more often than not they would have Few possibilities for en-
suringﬂtheir ‘observance., These last considerations_showk;hat the universal
protection of cultural property involves & multiplitity.of-aspects;'bbth'iégé;;:

and‘pon»lgga;,
2. Illicit export

A -distinction is.usually drawn between property\illicilty'ex4
ported which belongs to ipdividuals and that belonging to States. The
case of the Medici Archives (see p.17 } is an example illustrating ‘the pos-
sible effects of such a distinction. It was thus possible to reach a conclu-
sion as _to the importahéé;of a generalised protection, independently of the
owner of the prépéfty, where cultural property of the first importance to the
national heritage is concerned. The public interest .ought, consequently, to
justify the restitution of cultural property of an indisputable national value,
whether the property is privately or publicly owned: the purpose of the resti-

tution being the return to the countyy of origin.

(39) Cf. §. RODOTA, op. cit., p. 110.
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: The question of pestitution could, however, be accompanled by a pos-
sibility of pre~emption by -the State of Orlgln of the illicitly exported cul-"""
tural prcperty Ain ‘this ease. restltutlon would most often be llnked to the" ‘
registration of the property in an 1nventony, which would thus be a guarantee"'”
of the protection of the property. "If museums and similar fpstitutions have
well~documented inventories of their holdings this will greatly 1mprove their
chances of identifying stolen property (,,.) prov1ng ownershlp (...}, publl-
cizing theft? é) a¥ and :seeking international aid in the return of stolen o
goods {...)" . . 0On the other hand it must be recalled that the’ 1970 UNESCO
Convent;on(prov1des Ain its Article 5, para () "(... ‘the States Partlee to
this -Convention undertake, .. .) establlshlng and keeping up to date, on the ‘
basis of a natiocnal- lnventory of protected propexty, a llSt of lmportant pub—‘“3
lic -and prlvate -cultural propexty whose export would constltute an apprec1able -
1mpeverlshment of the .national, cultural herltage i

‘Certain’ legal systems provide for the confzscatlon by the State of _
cultural property which has certain characteristics. Depending on the legal .;
system, confiscatlon is either automatic or must be pronounced by a court of
the State concerned ‘gither as®the maih penalty or as an accessory. or-even
additidnal penalty . The example given:above of United States v. McClain (see .
p. 13) raised the quéstion of confiscation as the Mexican Government invoked ..
A law whlch pronounced a1l cultural property: illicitly exported to be stolen
property &nd therefore as belongzng to the State: the American. court, however,_,
considered the'questlon of the ownership of the-property and held,that the-
goods could have been acqulred legally be fore the entry-into force of theflaw.,
This case demonstrates ‘that confiscation, while-certainly & measure which
definitely ‘does protect cultural property, is also extremely haprsh-as it.
derogates from the principle of the respect for private property--and there- .
fore encounters dlfflcultles w1th regard to its recognltlon abroad.

3. Re‘sﬁ__f-aeiaa e

" Restitution of cultural property, which is a controversial principle .
in the field of the protection of cultural property, .cannot always be garried ,
out even when the cultural property has not left the national territory, and
is even more dlfflcult when the property has been exported. Im:this.last case
the success of ¢laims for the réturn of stolen or illicitly exported . cultural
property which is in the hands of a bona fide possessor is uncertaln because
of the international charactfﬁ Sf the crime, and is submitted to different f’ )
rules depending on the State . It is. to come to terms W1th this 51tuatlen
“that G. Droz has indicated the usefulness of a convention fbr the return of
cultural proper'ty which. rn:Lght take as a model the Conventlon on ‘the CiVll

(40:)‘;_";" -Cf, L.V, PROTT and P.J. O'KEEFE, op. cit., p. 29,
(41)- --CE£. Ju CHATELAIN op. citv, p. 87. .‘
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Aspects of Internatlonal Chzld Abductlon, concluded on 25 October 1980; such
a text: could ensure the return of the cultural property t6 the country - from
which it was 1llegally exported 88" thfﬁ Sne Questlon ‘of restitution would
be settled by the courts of that State . : S

It is evadent that the effectlve restitution of culturdl’ property is
in the ‘interest of developlng countries. The basis of requests.for restitu-.
tion is “the exlstence ofa "terrltorlal 1ink" ("territoriale Bindung"), which: "
is a pr1nc1ple of publlc 1nternat10nal law to which effect must be given
in v% of the protectlon of the. cultural heritage of the developing count— .
ries’ ’, This doetrine is’ ‘oriented towards the protection and the develop-
ment of the States concerned and’ proposes ‘maintaining the status quo ante
as far as their national cultural heritage is concerned, It-is this new con- i
cept of public inmternational law and the uncertainties connected with the re= .
stitution of cultural property which are at the origin of the international
agreements Whlch have attenpted to solve, at least partially, this sensitive
questlon. j;_ - Se

In.thls context the Recommendatlon adopted by UNBSCO on 19 November

1964 concerning the Means of Prohibiting and Preventlng the Illicit Export,
Import and Transfer of Ownership of Cultural PrOperty in partlcular must be |
referred td. Tt is stated in- the introduction that: “The purpose. of the Recuwmen=~
dation is to protect ‘the national cultural her;taga of . States by counterlng
the illicit operations which threaten it." As this is a_ f:.eld which requires |
close ‘collaboration between Governmants the Recommendation prov1des that '
States must conclude bilateral or multilateral agreements in order to solve
the nume’rous probilems encountered, particulariy those Whlch Eﬁ)brought ahout
by the restltution of such proper*y to its. country of orlgln

The other 1nternatlonal 1nstrument which provmdes for the return of
cultural property is the 1970 UNESCO Convention. This point is amongst the
most delicate omes dealt with in Article Xb) (ii). It may be noted that
whilé ‘this provision certainly does. state an chligation essential for the in-
teinational protection:of cultural- properft:ys it does not provide a legal basis
for restitittion; tuch: as:could, in partlcular, the terr*torlal link of publlc
.international’law. In addition to the question of restitutlon, Article 7 77
(D}(li) regulates the situation of the bona fide purchaser who is deprmved

(42)  Cf. 5. DROZ, op. cit.

(43) . Cf. D..SCHULZE Die Restitution von Kunstwerken, (Veroffentl;churgep :
.. aus dem Ubersee - “Museum Bremen, Reihe D, Band 12), Bremen, 1983, p.. 36.
(44} Recommendatlon of 1964 on ‘the Means of Prohibiting and Preventing

the Illicit Export, Import and Transfer of Ownership of Cultural
Property, and the Intrvoductlon thereto hy WNESCO in Conventions and
Recommendations of UNESCO concerning the protection of the cultural

heritage, UNESCQO 1843.
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of the property by redson of itS“rés%itution.- Even “though ‘the Convention
provides for the. payment of‘an ‘indevnity to the hona fide purchaser arito the .
person who legally has_thetbﬁﬁé&@ﬁiﬁ?of%tﬁé:property;wthisﬁsélutidn:RESrheenﬁ
judged to be insufficient: by the majority-of:Stateswhich-have not -ratified = -

the Convention, the principle "of ‘the protéction of the bona fide ipurchaser . .-

having, according to thosé States, been severély infringed. . Other arguments
against the fbrmula adopted by the 1870 UNESCO Conventlon have been advanced:

"(.s) the increase in prlce to the flnal purchaser may make an appllcatlon
for restltutlon prohxbltlve thus sacr1f1c1ng ‘the” 1nterest of th" cwner :” .

who has béen despoiled; - _ S
{..) the possibility of obtalnlng damages only agalnst “the veridor ‘doss
not interfere with the ?cgﬁon for restltutlon and may cause purchasers to

exarclse more cautlon L

Another 1mportant factor permlts the explanatlon of the 11m17*d suc- ¢
cess of this  Convention. thh so—called "1mport1ng“ countrles. In fact Y
cle 7(b) (ii). does .not prov1de fbr any tlme bar for the flllng of élalms for-+
attachment and restztutlon, and it is apparenf §F°m thege’® prOV1SlonS, e3pec14
ally when read in conjunction with Article 13

(45) Cf, S. RODOTA, op. cit,, p. 110,

(u46) Article 13 of the 1970 UNESCO Convention:
"The $tates Parties to this Convention dlso undertake, consistent with
the laws of each State:

{a) To prevent by all appropriate means transfers of ownership of cultural
property likely to preomote the 1llicit import or export of such pro-
perty;

{b) to ensure that their competent services co-operate in facilitating
the eaprliest possible restitution of illicitly exported cultural

_ property to its rightful owner;

{c) to admit actions forrecovery of lost or stolen items of cultural
property brought by or on behalf of the rightful owners;

{d) to recognize the indefeasible right of each State Party to this Con-~
vention to classify and declare certain cultural property as inalien-
able which should therefore ipso facto not be exported, and to faci-
litate recovery of such property by the State concernmed in cases

where it has been sxported”.

, that the drafters wished to
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create ‘an -action which is not subject to limitation. It is however easy to
understand that even for cultural property of great value, and in the name

of the protection of the cultural heritage of mankind, it iz impossible not. .- .
to provide for a limitation period at all as this would infringe fundamental ,‘ﬁ

principles and lead to the rejection of the efforts made towards the .unifica~ -

tion of rules for the prbtection‘of cultural property as,a wholeﬁi

. It is therefore fundamental to prov1de for a perlod of llmltatlon
howeverx for _an effective protectlon of the owner, includlng the State, long
limitation perlods could be contemplated for example therY years elther '
for all cultural propermy or for certaln categorles

Lastly in thlsmcontext thé need to establish an international and’
a national inventory for the purposes of restitution procedures such ‘as ‘the
one provided for in Article 7 of the 1970 UNESCO Convention, may be recalled.
Article 7 (b)(i), to which sub-paragraph (ii) concerning restitution refers,
gpecifies in fact that the property in question’ mst appertaln “t¢ the: 1n—*
ventory of the 1nst1fﬁsson (museum, religious or secular publlc montment or 7:
similar institution) ' e

(47) J. CHATELAIN, op. ecit., p- 99.
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CHAPTER V "

I. Final considerations ' L I S e

The protectlon of cultural pr'operty is at the present time toplcal
because “of ‘the urggnt ‘nééd to remedy - albeit late,butrefficiently - a situ-
ation which has céneidéfably deteriorated; and’ beeause of the:progressive. .
recognition of thf'sul generas’E%Sure of cultural property-which:would. give ...
rigse to a new klnd of” property" . characterized by its spirdtuwal value. . . -.
This fbeilng is shared by a large-number of States:which’ for:the: mest. party -
seek the same’ ob]ective ‘though" By 'di fférent means® all measures prohibiting .
the export of, or" 1111C1t trafflcklng in, cultural property“aim-at? protectlng
cultural property or at granting it gréater guarantees than- in-the.past. -

Consequently efforts in this direction should be encouraged and @gvglgped,

The novelty of the present study consists: in its” ‘proposal to cover
the different aspects, with their contr-adlctlons, of cultural proper't:y which
is, on the one hand, the- protectlon of such property and of its orlglnal owner
{inecluding, in the broad sense, a people or a natlcn as_ its splrmtual creator),"
and on the other the need to permit the mntenance of the necessary secur:.ty '
and flex1b111ty of . the 1nternatlonal art trade by récognlzlng the legal mecha— "
nisms which are its guarantors.’

By reason of the complexity of the problem, the nature of the desi-
red” goal suggests the need for an orlglnal légal solution by elaborating a -
separate instrument designed specifically for ‘the protection of cultural pro=':
perty from an international stamdpoint, by unifying rules deriving from-dif- .
ferent dlSClpllnes in this field. The proposed initiative is certainly am-
bitious “but” it appears to be the only one capable of resolving the:paradox
ex1st1ng ln thé Tield of the protection’ of cultural property. betweemn the in—-iux
tentions’ of and‘often the actual measures taken by, States, and lnternatlonal .
realities: The will to remedy this state” of affairs and the 1mplementat10n ‘
of coherent and - pealistic solutions are prerequisites for the avoidange.of:
Man inf&SSLOnlstlc anarchy in the 1nternatlonal circulation of cultural pro-m‘

Perty??

In this spirit, the search for a harmonisation on a minimalist basis
can be recommended, that ‘is, t¢ - aim at’ a compromise between the principles . -
which the majority of States weould not be willing to abandom, in order to :-.
cbtain as wide as .possible a suppor't for the elaboration of rules and a gene-

(48)- . .CF. R. CREWDSON, Cultural Property, a 'Fourth Estate? The Law Society's
Gazette, 1984, p. 128, which considers a fourth categony of property.

(49) @, DROZ, op. cit.
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ral acceptance of the final imstrument. Such an initiative could meet the
call of the international movement which has emerged in recent years in
favour of the creation of special rules relating to the protection of cultu-
ral properwy - -

Before 1ntmducmg the f:n.nal recommendat:.ons Wthh may be formulated
at this first stage of consideration, it must be made clear that such an.ig=
termational instrument would cnly be intended to regulate cases with a fcrelgn
glement. - Such & project would thus leave the national rules of each State‘,_w
intact, and could therefore be more generally accepted. Lastly, it will be
seen that the. 1nstrument proposed would, of course, contain substantive rules~
derived: both from private law and from public law - but also conflict rules .
so as to arrive at as flexible a set of rules as: posszble. - : :

i1, . Flnal Recommendatlons

A. Recommendations from a civil law standpoint

It would be suztable 1n the flrst place to env1sage the preparatlon
of a draft unlform law concem:.ng the' 1nternat:|.onal protec’clon of cultural
propettv, hév1ng due regard to ¢he con31deratlons formulated hereafter. Such
a draft should 1n ths First place contaln.an 1nternatlonal ‘definition of
cultural property, to be worked out.on the basis of comparatlve law, whlch
would affirm the new concept of cultural property. '

1. . The prlnclple of the'recognition of the sffécts of acQuisiticn in good
faith- should be maintained, and could be envisaged along the lines of Arti-. .
cles 7 and: 8 of the: 1974 LUAB, Cn R R

however, a balanCe Weuld need to- berstruck between the above-mentloned
Drlnc1ple and--the position of: those: systems which de not give:effect to acr, ..
quisition in -good falth. - This could be attained by. the institution-of a rule. -
such-as a right to the return of the property. : In-depth research is therefore
recommended as to ‘the conditions forthe-exercise of such & right, including
limitation pericds, and as to its different'aspectsg on the basis of compar-
ative private law and of private international law;

3,  lastly, the question of acquistive prescription in the. case of cul-
tural. property ought to be examined; it is already p0351b1e as from now to
suggest that a reasonably long perlod be env1saged.

B. Recommendatlons from an 1nternatlonal pravate law standp01nt

'5”lfﬂ” If?is a prerequisits of-asyinfETﬁstional protection of cultural pro-
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perty that foreipgn public law be recognized and effect given to it;

2. the possibility of taking into account laws of immediate application
could be considered;

3. the classic connecting factor of the lex rel sitae must be retained;
for lost and stolen goods, however, a search should be made for a substantial
factor which would, where appropriate, entail the application of the law with
the closest connection with the case in question. The principle of a right to
the return of the property envisaged above would have to be examined in the light
of these two conflict rules. Finally, when the situation in guestion is based
upon a contract, the cornecting factor should be determined in accordance
with the will of the parties.

C. Recommendations from a public law standpoint

1. The draft uniform law must provide for the establishment of naticnal
inventories and of an international inventory;

2. national laws prohibiting export should be recognized as far as regi-
atered cultural property is concerned;

3, restitution should be provided for in respect of property registered
in such an inventory.
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