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1. At the invitation of the President of Unidroit, the
Working group for the prepsration of principles for internatienal
commercial contracts held its ninth mesting in Rome, at the
headquarters of the International Institute for the Unification
of Private Law, from 20 to 23 May 1$87. 'The meeting was attended
by Professor P.-A. Crépeau {Québec Research Centre of Private and
Comparative Law, McGill University, Hontréali), Professor U. Drob-
nig (Max-Planck-Institut, Hamburg), Professor M. Fontaina(lentre
de droit des obligations, Universiteé Catholigue de Louvain), Pro-
fessor M.P. Furmston (Bristol University), Mr A.S. Hartkamp (Mi-
nistry of Justice, The Hague), Professor 0. Lando (Institute of
European Market Law, Copenhagen), Professor D. Maskow (Institut
fur Rechtsvergleichung, Potsdam-Babalsberg!, Professor J. Rajski
(University of Warsaw), Professor D. Tallon (Institut de Recher-
ches Juridiques Comparatives, Ivry) and by Mr Wang Zhenpu {(Hinis-
try of Foreign Economic Relations and Trade, Beijing:’. The
meeting was also attended by Wr FPiero. Bernardini, Hember of ths
Executive Board of ENI (Ente Nazionale Idrocarburi, Rome. Profes-
sor E.R. Farnsworth was unable to attend for reasons of health.
The Unidroit Secretariat was represented by Professor M.J. Bonell
who took the chair and by Ws L. Peters who acted as Secretary to
the Group.

2. Opening the meeting, the Secretary-General of Unidroit,
Mr Malcolm Evans welcomed Professor Michasl P. Furmston, Pro-
Vice-Chancellor of Bristol University, who was participating in
the work of the group for the first time. Professor Furmston
was, he stated, a well-known expert in the field of contract law.
He had for several years edited the classic Cheshire and Fifcoot's
"Law of Contract", of which he was now co-author. His presencs
would without doubt enrich the group, and it was hoped that he
would be prepared to participate actively in the future work on
the project

Mr Evans drew the attention of the members of the werking
group to the consolidated text of the principles elaborated so
far, which the Secretariat had prepsred on the basis of the
drafts discussed by the working group (Study L - Doc. 40). One of
the merits of having consclidated the texts of the existing draft
chapters was that of giving a clear indication of the fairly
advanced stage which the project had r=ached.

3. The group then proceeded to an examination of the first
item on the agenda, the revised draft rules on performance in
general, prepared by Professors Fontaine, Maskow and Rajski
(Study L - Doc.3%). Introducing the draft rules, Professor Fon-
taine stated that the revised draft rules before the group were
the consolidated result of the preceding discussions on Chapter 5
(Performance) and on what had been Chapter 4 (Public Permission

Requirements). Articles 1-19 belonged to the first of these
chapters, whereas HArticles 20-22 belonged to the second. Al~
though they had been placed in the order indicated, this order
was open to modification. The texts of Articles 1, 2, 3, 5,
a1y, 7, 801) and (3), 10, 12, 13 and 14 were essentially those



adopted at the preceding mesting st which they hed besen dis-

cussed, which had besn held at Potsdam. As regards some of them,
however, the Rapporteurs themsslives sntertainsd certalin doubts.
Articles 4, 11 and 15 were new, and the texts of Articles ¢ and
8, although not totally new, did to a certain sxtent go beyond
the decisions taken at Fotsdam. Articlses 15-1%9 had not been
discussed at Potsdam for lack of time. Professor Fontalne sug-
gested that Articles 1-4 were, perhaps, best examined together as
they had developed out of the sams opiginal article. 0f these,
Article 1 enunciated a broad principle, Article 2 considered the
obligations involving a duty of cvare {(obligation de moyens),
Article 3 the obligations invelving a duty to achieve a specific
result (obligation de résultat} while Article 4 attempted to
provide criteria to distinguish betwesn these two different kinds
of obligations where it was not clear from the contract that the
obligation was either the one or the other. This distinction
between an '‘obligation de moyens®” and an "obligation de rés-
ultat" had besn introduced into the draft after the discussion at
Potsdam on which occasion it had been considered to be a dis-
tinction which, although not familiar to a number of legal sys-
tems, was both interesting and useful.

4. MWith reference to Artigls 1, the present wording was
considered to be an improvement upon the previocus formulation
which referred to the '"'nature and economic purpose' of the obli-

gations.

Doubts were, however, expressed as to the utility of a
provision which simply stated that "The parties shall perform
their obligations as expressly or impliedly required by the
contract'. It was argued that in this way the article did noth-
ing more than state the obvious. To this it was objected that
there was no reason for the Rules not to express principles which
are widely accepted. Furthermore, it might be useful for those
jurisdictions where contracts are interpreted very narrowly to
give a hint that other slements have to be taken into account
beyond the express terms of the contract.

The question was raised whether this article, instead of
simply referring to "... obligations as ... impliedly required by
the contract', should not expressly indicate the sources of the
implied contractual terms as, for example, does Article 1135 of
the French Civil Code does, and this all the more so since the
present chapter on interpretation was apparently based on a
narrow concept of interpretation, insofar as emphasis was placed
on  the c¢riteria for solving possible ambiguities, not on the
criteria for filling lacunae. To this it was objected that it

was precisely the purpose of the articles on interpretation to
determine the precise content of the contract, and therefore also
to establish which terms have to be considered to be implied. If
those articles in their present form did not sufficiently cover
this aspect, they should be amended accordingly : the present
provision should on the contrary remain unchanged.



In conslideration of the fact that the Eroup was not  divided
on the merits of the question, but only as to the approach to be
followed - the point being whether the criteria for the deter-
mination of the implied terms should bes rendered explicit here or
@lsewhere, it was finally decided to come back to the question
after the chapter on interpretation had been reconsidered.

5. With reference to Articles 2 and 3, an extensive dis-
cussion took place as to the actual existence of a distinetion
between an ‘obligation de moyens' and an  “obligation de reés-
zultat".  Even in France, where the distinction originated, there
was a tendency to move away from such a sharp distinction. This
was also due to the fact that it had not been possible to arrive
at  a precise definition of the twe kinds of obligations. There
wera many borderline cases, and a clsar-cut distinction such as
the one envisaged could constitute an over-simplification. An
ebligation might even be mixed, that is, have certain elements
which could be classified as "ohligations de résultat" along wivh
other elements which could instead be classified as ""obligations
de moyens'. It was pointed out, however, that in such cases it
was rather a question of the component parts of the contract. In
fact, a contract may impose on one and the same party both “obli-
gations de moyens" and "obligations de resultat'. The example
was given of a dental prothesis : as far as its installation was
concerned the dentist's obligation was '"de moyens', whereas for
the durability of the materials used his obligation was ‘"de
résultat’. After all, the terminology used, i.e. "To the extent
that',  indicated a certain flexibility, so that too sharp a
distinction was consequently not made!

The question was also raised as to whether a third type of
obligation which is hormally associated with the "obligation de
moyens' and the “"obligation de résultat', should not be expressly
mentioned in the draft, namely warranty. To the consideration
that a warranty may be considered to be a special case of 'obli-
gation de résultat’, cthe only peculiarity of which is that of
rendering the party liable for its breach irrespective of the
event being imputable to him, it was objected that a clear dis-
tinction should be drawn between the substantive content of the
contract, between what the parties undertake to do - they under-
take to do something with dilligence, to do something with a view
to producing a specific result, or to do something and warrant
its performance - and the defence for non-performance.

The overwhelming majority of the group was, however, of the
opinien that the distinction betwesn "obligations de moyens' and
"obligations de résultat" as provided for in the draft was use-
ful, first of all bscause it drew the attention of the parties to
the existence of different kinds of contractual sngagemants and
to the necessity of specifying in their agreement which kind of

engagement is envisaged in each single case. Furthermore, the
.distinction could also prove useful for judges and arbitrators,
who, in the absence of a clear language in the contract, are

called upon to determine the exact nature of the duties of the
parties.




The quastion was then raiszsd as e 2 refsrs to
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to achieve a specific vesult the best criterion was the quality
usually achieved, which in effect meant the quality which should
usually be achieved. In other words, & party may not raise the
defence that his work was no worse than that of others. it was
considered that this should be clsarly brought sut in the com-
ments, where it should also be stated that judgess and arbitrators
may well raise the standards of performance when they are low.

Lastly, it was decided to replave the word "activities" by
"circumstances" in Article 2 and "obliged" by “sxpected” in both
Article 2 and Article 3.

6. The group then considered Article 4, which listed cri-
teria for determining whether an obligation of a party involves a
duty of care in the performance of an activity or an obligation
to achieve a specific result. The need for such a provision was
‘queried, as it appeared to be an attempt to give rules of inter-
pretation, thereby duplicating what alrsady existed elsewhere.
The majority did not, howsever, support this view: the discussion
on Articles 2 and 3 had clearly shown the difficulty of distin-
guishing the two types of obligations and, therefore, the great
need of establishing criteria on which to rely for that purpose.
A certain number of changes were, however, suggested.

First of all it was suggested that the beginning of the
provision should be modified from "In determining whether an
obligation of a party...." to "in determining the extent to which
an obligation of a party....", in consideration of the existence
of obligations of a mixed nature. After all, Articles 2 and 3
already used similar language. It was also felt that it should
be made clear that the list of criteria in the provision was by
no means exhaustive : it merely furnished an indication of the
circumstances which c¢ould be relevant in making the desired
distinction. It was therefore suggested that 'the following
circumstances may be significant" be changed to "regard shall be
had, among others, to the following circumstances'.

With reference to the first of the criteria listed (“the
wording of the contract") (lit.{(a})), it was argued that it might
be redundant as it was both self-evident and already contained
"in other provisions . According to the majority, however, the
criterion of the wording of the contract, although already impli-
citly resulting from the general rules on interpretation, was too
important not to be expressly stated in the context of the pre-
sent article. Perhaps the language could be changed. What was
actually meant was "the way in which the cobligation is described.
in the contract'.

As regards lit. (b}, the suggestion was wmade that instead of
referring to the "price", more general language should be used,



since there were contracts (e.g. jolnt ventures) where in exchan-
ge of the performance by one party there is not the payment of a
price, but another non-monetary performance so that the decisive
@lement is the value of sach of those performances. Furthermore,
it was argued that the decisive criterion was not nacessarily
whether the price was high or low, but whether the paymeant of the
price depended on the result of the performance, whether it was
bound to a specific time or depended on any other condition. The
qualification which had been added in square brackets was there-
fore felt to be necessary. In view of the above considerations,
it was decided that Article 4(b}) be amended to spesk of ‘the
contractual ©price and cocther terms of the contract! and that thea
comments should mention the exanples given. The comments should
further clarify that among the “ocher terms of the gontract"
penalty clauses or hardship clauses say also be particularly
significant, since the fact that they have been stipulated with
respect to a particular obligation iz an indication of how the
parties intended to allocate the risk of proper performance of
that obligation.

With reference to 1it. (), considering that the French term
for "uncertainty" would presumably be "aléa", which includes the
concept of risk, it was suggested that the English text should
also include the same concept by referring to "the degrea of
certainty or of risk normally involved in the performance of the
obligation". The consideration was advanced that it would be
preferable to speak of ‘'degree of certainty” rather than of
"degree of uncertainty®. Furthermore, what was meant was the
degree of cgertainty involved “in achieving" rather <than ‘'in
trying to achieve", and, lastly, more than '"promised" the result
was "'expeacted".

As far as concerned the criterion under lit.(d), which was
pPlaced 1in square brackets because it could be considered to be
already included under lit.{c), it was felt that it represented a
useful addition and should therefore he retained.

Ultimately, it was decided to amend Article 4 to read as
follows:
"In determining the extent to which an cbligation of a party
involves a duty of care in the performance of an activity or an
obligation to achieve a spaecitic result, regard shall be had,
among others, to the following circumstances.
{a) the way in which the obligation is expressed lindicatedl in
the contract;
(b) the contractual price and other terms of the contract;
(c) the degree of certainty normally involved in achieving the
expected result; ‘
(d) the other party's ability to influence the performance of the
obligation'.

7. Turning to Article 5, the text of which had been approved
at Potsdam, the observation was made that the underlying idea of
“moralizing" the contractual relationships was, perhaps, not
adequately expressed in the text of the provision. It referred




only to a duty to cooparstd
be expected'. & cowm EETE
provision of the draft Principl £ spaan Contract Law  which
provided for a duty to cooperate in order to give efficacy to the
contract. In view of ths imporiance of certain contracts, such
as offshore construction contracts, for which this ‘'moraliza-
tion" was of conseguencs, it was suggested that egually strong
wording should be used here. According to the majority of the
group, however, the practical effscts of the two provisions would
not greatly differ and it was decidsed te lsave the text of the
article as it stood.

ration "may reasonably
sith the ogorresponding
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8. Introduaing Article &, the Rapportesurs stated that the
first paragraph of the provision had been unanimously adopted in
Potsdam. Two variants were given for paragraph 2. Although the

second of these had received mors support in Potsdam, the Rappor-
- teurs themselves preferred the first.

Article é in its present form dealt with two different
questions: paragraph 1 concerned the question of whether a party,
instead of performing the whole at one time, may choose to per-
form one part at a time, whereas paragraph 2 addressed the quite
different question of whether a party who at the date of maturity
of his obligation can perform only part of it, 1is entitled to
offer such a partial performance or whether, in such a case, the
other party may refuse partial performance, thus putting the
frst party in breach for the whole performance.

The fact that the two questions were dealt with in one and
the same article and that that article had as sole title 'Partial
performance' gave rise to some confusion. Once it was establish-
ed that paragraph 1 was dealing only with the possibility of
performance by instalments, as opposed to performance redered at
one time, the question which remained to be settled was that of
cases where the contract provided that an obligation the whole
of which which could be performed at one time was to be performed

within a certain periocd of time, (e.g. the first quarter of the
year). Some members of the group considered that as paragraph 1
was phrased the debtor, irrespective of whether he decides to
perform on the very last dsy or at any time before that date,
would have to perform the whole at one time. Others on the con-
trary were of the opinion that if a period of time had been
agreed within which perfermance had to be made, the debtor was
within that period, free to perform bit by bit. This might,
however, give rise to absurd situations where, for example,

something which could be delivered at once was delivered piece-
meal for no justifiable reascon. The view was expressed that a way
of avoiding this was to follow the original model of the provi-
sion (§ 233 Restatement on Contracts, Second) by adding to the
present text "unless the circumstances indicate otherwise'.

With respect to paragraph 2, the fagt that in the present
wording of the provision it is not made clear that it refers only
to a performance which is due gave rise to a certain confusion in
so far as it was questioned whether the provision coversd also



the case where a party offers part of the performance at any time
before the date of maturity. it was pointed osut that the provi-
sion was dealing only with partial performance, i.e. the case
where only a part of the performance is offered at the data of
maturity of the obligation; on the contrary the case referred to

was clearly a case of earlier performance coversad by Article §.

With respect to the two variants contained in paragreph Z,
variant (1) was considered to ke preferable. Indeed, although
there was “|greement that a creditor should as a rule not &
allowed to refuse a partial payment , it was pointed out that
there might be cases where, on ths Tontyary, the creditor has o
legitimate interest not o accept the tender of part of thae
price. Reference was made in rarticular to a ¢reditor whe has

reason to believe that the debtor will not fulfil his obligation
and therefore should ba allowed either to ask the debtor for the
payment of the entire price, or to terminate the contract. The
group then discussed the question of burden of proof in relation
to the present provision. It was pointed out that it should be
up to the party tendering the partial performance to pProve that
its refusal would be contrary to good faith. In order to make
this clear, it was decided to reformulate the provision . in a
positive way so as to read ; "A party may refuse partial perform-
- ance unless given the circumstances it would be contrary to good
faith to do so. It was further decided not to refer here to
"good faith", which represented a genesral principle underlying
the Rules as a whole, but rather teo use the formula “unless he
has no legitimate interest to do =o'. It was finally agreed to
replace the term "party" by the term "obligee'" so as to make it
clear that the provision only deals with the case of the entitied
party facing an offer of partial performance by the obliged
party and not with the csse of the ~entitled party requesting
partial performance from the obliged party.

With reference to paragraph 3 the question of damages
arose. It was suggested that the provision presupposed that
partial performance was a breach of contract, In which case it
would be c¢lear that apart from the additional expenses damages
could ‘also be claimed, although at that point the additional
expenses were part of the damages. The risk was therefore that
language such as that used in the provision could give the im-
pression that it was only possible teo request additional axpensas
and not the damages exceeding the additional expensses. Opinions
were divided on this point, one view being that the effect of the
provision was to renounce damages exceeding additional expenses,
another that there was no such renunciation, as it was and re-
mained . a breach situation even if it was no longer a question of
a 100% breach, but of, for exanple, a 50% breach where the obili-
gee accepts a 50% performance. The breach remained for the other
50%, and conseqguently the mechanism also remained for this 50%.
It was stressed that the additionsl expenses referred to the part
received, wheress the damages referred to the part not received.
It was considered that this was not clearly expressed in the
prasent text which should in consequence be amended in order to
make this clear. Furthermore, examples illustrating this point




should also be given in the comments.

The group finally decided to sepsrate the paragraphs of the
present Article &. Paragraph 1 should become the new Article &,
with the title "Performance at one time and in instalments'. At
the end of the article the wording Tunless the vircumstances
indicate otherwise" should be added, s9 2z to gover all the
different cases referred to in the Gﬁ”“s@ of the discussien. The
whole- provision should be plsced within squsarse brackets, as a
final decision concerning it and ite witility - apparently in
practice the exceptions to the rule centainsed in this provision
occur more frequently than the rule itself - was to be taken at a
later stage. Paragraphs 2 and 3 should form the two paragraphs
of a new Article 6 bis, with the titie "Partial performance’.

2. With reference to frticls 7, it was observed that it had
literally been taken from Article 33 of CISG, and that it embod-
ied well established and universally recognlzed principles. it

was consequently adopted as it stood.

10. Introdu01ng Article & the Rapporteur stated that it was
a compromise formula which attempted to reconcile extreme solu-
tions. Paragraph 1 was a general rule which was in conformity
with Article 52 of CISG, and was justified by the fact that

performance is usually scheduled so as to suit the obligee's

activities, and earlier performance may cause him additional
expense. Any such additiconal expense should be borne by the
performing party. IT there was no additional expense, then the

creditor may not refuse the earlier performance in accordance
with paragraph 2. The Rapporteur suggested that the wording of
paragraph 2 could be modified in order to harmonise it with the
provision on partial performance so0 as to read ‘"'The other
party may not, however, refuse an earlier performance unless he
has a legitimate interest in doing so.

Paragraph.'1 did not give rise to any problems, and was
consequently accepted as it stood.

The attention of the group turned to paragraph 3. The
discussion opened with a guery as to the meaning of the expres-
sion "render an earlier performance in exchange' contained in the.
paragraph, which could be understoocd as referring to counter-
performance. 1t was confirmed that counter-performance was ef-
fectively included within this expression which, however, also
included other performances, such as giving instructions to per-
mit a performance, which strictly speaking was not a case of
counter-performance. The formula '"render his own performance
earlier" was preferred by some members of the group. A comparison
was made with the corresponding provision of the draft Principles
on European Ceontract Law which, in 5.1.112(2), stated that A
party's acceptance of an earlier performance does not affect the
fixed time for the performance of his own obligation'. It was
suggested that the EEC formulation might be followed 1in this
draft, although the view was alsc expressed that it was more
rigid than the formulation contained in the present draft.



The question was ralsed whether another type of obligation
might be considered as being insluded within this terminology,
namely obligations where tha partiss have a duty to perform
simultaneously. For such obiigations the counter-periormnancs
constitutes a security for the performance, and a provision such
as the one envisaged, whichever formula were adopted, could be
unjust. The duty of simultansity should over-ride Article B{Z) .
if there were s duty to exchange performances simultsnecusly
then this persisted even in cases of earlier performancs. I¢ a
party accepted @arlier performance, then he should perform in
turn. If the party making the counter-performance was not  able
to do so earlier, then he would have the right to refuse the
earlier performance, as he had a legitimate intersst in refusing.
Furthermore, he had the possibility 1o refuse this earliss per-
formance . 1t was, however, pointed sut that in accordances with
paragraph 2, if a party wanted to refuse earlier. performance he
would wultimately have to show that his interests would be pref-
udiced, that he would suffer serious inconvenience.

This solution was contested on the ground that it would be
wrong to put the burden of proof on the party who regeives the

@arlier performance, as it is in the interest of the obligor to
perform earlier. The obligee's obligations should not bea in-
creased.’ The starting point should be the expactations of the
parties, who have determined that performance is to take place on
a fixed date. The acceptance of an earlier performance by the

obligee 1is thus an exceptional situation, and he should not  be
obliged to perform in return unless there is negotiation.

This examination of the possible effects of the provigion
brought up the question of the relationship between Article 8¢(3)
and Article 9(1). It was considered that the main rule was
contained in Article $(1) and that Article 8(3) only made izt
clear that the rule does not apply. Article 9(1) lays down the
main rule which is that of the simultaneity of performances
whereas Article 8(3) dsals with the situation where, in the
absence of agreement between the parties earlier performance is
imposed upon the obligees, and simply states that the mere agcept ~
ance of the earlier performance does not oblige the obligee <o
-perform in turn. It was considered that attention should be
~drawn in the comments to the fact that cases where the obligor
informs the obligee wsll in advance that he can perform zariier,
and the obligee accepis this eariier performance, amcunt to a
revision of the contract and consequently de not fall  uynder
paragraphs 2 and 3.

In consideration of the difficulties raised by Article 8(3)
it was suggested that the paragraph be deleted. The consequence
of such a deletion would be to return to the general rule that
where the parties have fixed a tims for the performance of the
contract and one of them accepts earlier performance on the Dart
of the other, his acceptance does not change his part of the
bargain, as the contract stated that he was to perform only at a
specific time. This would follow from Article (1) which includes
‘the phrase "unless the circumstances', including the terms of the




contract, ‘“indicate otherwiszs’. If, on the other hand, there is
no contractual agreement as to thae specific time for performance,
then, according to Article ${1}), if the performances can be
rendered simultaneously they are duse simultsnecusly. It was felt
that this distinction between date-fixed and contingency-fixed
performance should be clearly brought out in the comments.

At the end of the discussion there wers thus two alterna-
tives. The first was to delete Article 8(3; on the assumpticn
that the effect of this deletion would be as described above.
The second was to ensdre that the intentions of the group were
made clear by a formulation such as that of s.1.412(2) of the EEC
draft . It was suggested that if this second alternative were
adopted then it would be necessary to add the time 'determinable
from the contract” and to explain in the commeénts what was
“intended by "fixed", as a distinction should be made between the
time fixed by the calendar and the time fixed depending on the
other party's performance. 1t was felt that in the EEC formula
the "fixed time" was only the first of these cases, {.e. a time
which is independent of the other party's performance.

Ultimately it was decided to adopt s.1.112{(2) of the draft
Principles on European Contract Law, qualifying the term "fixed".
The new Article B8{(3) would therefore read as follows: "A party's
acceptance of an earlier performance does not affect the time for
the performance of his own obligation if it has bgen fixed irres-
pective of the performance of the other party's obligation".

Turning to paragraph 2, the consideration was first of all
advanced that the reference to good faith should be changed to a
reference to legitimate interest, as had been done in Article &,

and secondly that the drafting of the provision ought to be
phrased in the affirmative.

Some dissatisfaction was expressed with both paragraphs 1
‘and 2, as the first stated that a party was not allowed to make
an earlier performance, which technically was a breach, whereas
the second stated that this earlier performance could not be
refused if there was no legitimate interest, which was the same
as saying that the breach was remedied. The result was, if not a
certain ambiguity, at least unnecessary repetition. A suggestion
to delete paragraph 1 so as to avoid this repetition was not
adopted as it was felt that expression should be given to the
rule that the creditor may not be compelled to receive payment
earlier than fixed in the contract, except where he has no legit-

imate interest in refusing it.

It was eventually decided to adopt a new paragraph 2 along
the lines indicated above, to read as fellows: "A party may
refuse an earlier performance unless he has no legitimate Iinte-
rest to do so'.

With reference to paragraph 4, the suggestion that it as-
sumes that earlier performance is necessarily a breach was re-
futed by the fact that the paragraph refers to additional ex-



penses which are independent of breach. The view was expressad
that it would be helpful if the comments could contain a referen-
ce to the distinction between damages and additional exnensses
which had, in fact, already been mads in the previous meeting
held in Potsdam. No further observations being made, paragraph 4
was accepted as it stood.

t1. HWith reference to Article 9, paragraph 1, opinions were
divided as to the utility of the provision. It was a rule which
might have sense for sales contracts, but which had littie rele-
vance to other contracts. Furthermore, it was a statement of ths
obvious which could be dispensed with. It was consequentliy
suggested that the provision be deleted. On the other hand, the
reflection was made that the ruie might not be so obvious to the
whole world, and that it could, therefore, be helpful to spell it
out . The way of expressing the rule was, however, queried. 1If
it was agreed that the main rule was that of the simultaneity of
performance, unless the terms of the contract required otherwise,
then the consideration was advanced that it would be simpler to
state that '"the performance of the obligations is to be simulta-
necus unless the parties have agreed otherwise". It would then
no longer be necessary to retain paragraph 2.

A discussion on the meaning of the word "simultaneously"
indicated that opinions differed quite considerably on this
point. . A basic test could, however, be considered to be the
actual exchange of performances. A conclusion which could be

drawn from this consideration was that there were basically only
two types of simultaneocus contracts, i.e. sale and barter. In
fact, in international trade a true simultaneous exchange of
performances hardly exists any longer, as payment is normally
made - by instruments such as letters of credit and bills of ex-
change. Thus the problem, rather than being one of simultaneity,
was more one of the order of performance. If one considered the
order of performance, then there were so many different situa-
tions that it would be difficult to establish a general rule -
all the different situations would have to be analyzed, which
would mean adding an indefinite number of paragraphs to the
article. Furthermore, no distinction was made in paragraph 1
between contracts which in the French terminology are known as
'contrats a exécution succesive" and 'contrats & exeécution in-
stantange", which could ereate confusion. '

In view of the difficulties in drafting a provision which

could adequately accommodate the objections raised, the majority
of the members of the group considered that Article ?(1) should
be deleted. This meant that paragraph 2, which was closely

connected with paragraph 1 and which had already been placed in
square brackets, was also deleted.

Ultimately, it was thus decided to delete the whole of
Article 9. It was, however, felt that the question should be
reconsidered when examining the chapter on non-performance, the

general provisions of which were intended to include alseo a
provision on the right to withhold performance.
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w2 Rapportsur stated that it
; 3 The prasent text of
paragraph 1 had been adopted at ¥ Paragraph 2 attempted
to find a neutral formula without any implied burden of proof. &
question which had been raiszed a2t Potvsdam, and which dould be
considered here, was whether the provision on price determination
should not be broadened to include other contractual terms which
were not determinable from the contract.

It was recalled that a provizsion already existed covering
cases where the parties have left a term to bs agreed upon later,
or to be determined later, namely Articls 14 of the chapter on
formation, although it was suggested that it did not cover cases
where the terms are to be determined by one of the parties or as
a result of outside factors. These were cases which were of
importance in practice, as terms such as the price are often not
fixed by the parties, although they make provision for thsir
determination. When such a future determination is not mads, or
is neot  made in conformity with the canons of reasonableness,
Article 10 is of no use. Considering that such cases occur with
reference to price fixing, the conclusion was that Article 10(1)
solved even the price determination guestion only to & limited
extent.

A  comparison was made with the corresponding provision of
the draft Principles of European Ceontract Law, s.1.105(1) of
which stated that where the contract does not determine the price
or the method for determining it, the parties are deemed to have
agreed on a reascnable price. 4 suggestion Teo replace Article
10{(%) by this formulation, or one to the same effect, was objec-
ted to. First of all it was contended that although it was true
that only very rarely do parties to a sales contract not deter-
mine a price, this happens much more often in the context of
contracts of service. While the EEC formulation could cover the
sales situation adequately, contracts of service would not be
included. For these Article 10(1) in its present form offered
two important criteria for determining the price, namely the
price generally charged, i.e. the market price, and the profes-
sional standards ("... under comparable circumstances in ‘the
trade concerned').

Queries were raised by the assumption underlying the first
of these two criteria, {.e&. that the market price was the reason-
able price, as this might, in fact not be the case. It was,
however, pointed out that any clause determining the price would
be subject to the rules on abusive clauses or unconscionability.
Furthermore, the principles contained a general provision on fair
dealing in Article 3 of Chapter I (General Provisions), and a
provision on gross disparity in Article 7 of Chapter 1V (Mistake,
Fraud, Threat and Gross Disparity) which could also be of relev-
ance.

In relation to paragraph 2 gqueries were raised both as to

the determination of the reasconableness of the price, and as to
the advisability of admitting that the contract price could be
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determined by only one of the parties.

A8 regards the second of these two peints, it was suggested
that determination of the price by one only of the parties was
contrary to the genersal principles of contract law, according to
which the terms of the contract should be agreed by the parties,
it being pointed out that in French law the provision would ba
considered to be void if the price had been fixed by one party.
To <this it was objected that it was the most realistic sclution
as it is often only the performing party who can correctly eval-
uate his performance. Some control would of course be necessary
to avoid abusaes.

The question of the parson on whom the burden of proof lies
as far as the reasonsbleness of the price goes, was considered to
have been left hazy by the wording of the provision. Two  op-
posite views wera taken, the ons that it is the party who fixes
the price who has to prove that it is reasonable, the other that
it is the party who questions the price who has to prove that it
is unreasonable.

In the end it was decided that the intended contents of
paragraph 2 could best be covered by the addition of the words
"... or, where no such price is available, to a reasonable price"
at the end of paragraph 1. Paragraph 2 was consequently deleted.

The group then discussed the addition of provisions aleong
the lines of s.1.105 paragraphs 2, 3 and 4 of the draft Princi-
ples of European Contract Law to Article 10. Opinions were
divided with reference to the first of these, which stated that
‘Where the price or any other contractual term is to be deter-
mined by one party whose determination is grossly unreasonable,

then notwithstanding any provision to the contrary, a reasonable
price or other term shall be substituted®. Cne view was that
such a provision could lead to controversy, whereas the opposite

view, was that for cases where a party imposed unreasonable terms
some procedure had to be found to return to the norm of the
reasonable price, and for such cases a provision along the lines
of 5.1.105(2) would answer.

As regards 5.1.105(3), which established that where the
price or any contractual term is to be fixed by a third party,
and he cannot or will not do S0, the parties are deemed to have
empowered the court to appoint another person to fix the term,
the first question raised was why the case of the third party

taking a grossly unreasonable decision was excluded. It was
pointed out that this was a different question as it concerned a
response on the part of the parties. It was, however, considered

that the test of reasonableness ought to be the same for unres-
sonable decisions taken by third parties as for those taken by
one of the parties to the contract. It was therefore sugpested
that “or a third party' should be added in paragraph 2, although
the view was also taken that two different questions would then
be mixed up in the same paragraph.




It was ultimately decided that iv wais premature to attempt
to reach any definite view as tc the desirability of adding
provisions along the lines of s.1.108(2), (3) and (4) to Articile
10. The Rapporteurs wers requestad $o prepare a draft of such

provisions so as to permit the group to take a decision at a
future stage. '

13. Introducing Article 11, the Raepporteur stated that the
point of departure for paragrapn 1 sias that if the place of
performance is neither fixed nor determinable from the contract,
then different rules should be zpplied depending on the nature of
the obligation. Consequently pavagraph 1{a) provided that per-
formance of a monetary obligation should take place at the credi-
tor's place of business at the time of the conoclusion of the

contract, whereas paragraph 1{b) provided that any other cbliga-
tion should be performed at the place of business of the perform-
ing party at the time of the conclusion of the contract. Para-

graph 2 dealt with the moving of the place of performance, and
paragraph 3 with the gquestion of who should bear the additional
expenses caused by such a move.

In connection with paragraph 1 the question was raised of
whether in the case of a sales contract concluded at the seller's
place of business and concerning goods coming from a third coun-
try, the goods would, in the absence of a contractually agreed
place of performance, have to be delivered at the seller's place
of business rather than at the buyer's. Opiniong were divided on
this point, one view being that the product would indeed have to
be delivered at the seller's place of business, another being
that this would not be the case, although the transportation
costs would normally be calculated as if the seller's place of
business were the place of performance. At any rate, it was
observed that the provision would in practice apply only very
rarely, since, at least with respect to the main obligation, the
parties would usually determine expressly the place of perform-
ance . Subsidiary or accessory obligations would thus be practi-
cally the only ones to which the provision would apply.

No substantial objecﬁibns having been raised as regards
paragraph 1, it was decided to leave the paragraph as it stood
for the time being.

With regard to paragraph 2, the consideration was advanced
that in its present form it was concerned not so much with clari-
fying what happens if the entitled party moves his place of
business, as with making clear that he was permitted to do so,
which could have been taken for granted.

In consideration of the fact that the provision had real
importance only for monetary obligations, a suggestion was made
to restrict it to this type of cobligation, as does Article 57 of
CISG. The example was given of the draft new Civil Code of the
Netherlands, which restricts a similar provision to cases where
performance should be made at the creditor's place of business,
allowing the creditor to designate other places for performance,
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subject to the wight of the debtor to perform at his own place of
business if the performance at the creditor's new place of busi-
ness would be more onerous. for him (cf. Article &.1.6.11). on
the other hand it was pointed out that there were yet other casss
where such a provision could be of importance, namely in the case
of counter-trade contracts, where a party accepts as payment for
his goods or services goods which are of no interest to him, and
for which he has to find a third party who wishes to buy them.
In such cases he would wish to instruct the party delivering the

goods to deliver them directly to the third party. In view of
the considerable importance of this type of transaction in the
present foreign trade practice of many countries, it was argued

that a flexible formula should be found to enable parties to go
through such complicated business transactions.

It was noted that what was of interest was not so much the
changing of the place of business, as the changing of the place
of performance - the latter did not necessarily follow from the
former - particularly where monetary transactions are concerned,
factoring being a case in point. It would therefore be more
interesting to have a rule covering not only changes in the place
of performance incidental to changes in the place of business of
the creditor, but also cases where the creditor, or his succes-
sor, wishes to indicate another place of payment. Furthermore,
the position of both creditor and debtor should be considered,
the same rule applying to both.

In view of the difficulties rajsed by the provision, the
drafting of which had been abandoned both in ULIS and in CISG as
well as in the draft Principles of European Contract Law, it was
suggested that paragraphs 2 and 3 be deleted. Another suggestion
was o separate paragraphs 2 and 3 from paragraph 1, in view of
the fact that as drafted paragraph 2 could apply to situations
not governed by paragraph 1, and to combine paragraphs 2 and 3% in
one provision, stating 2imply that whoever changes the place of
performance must pay the additional expenses.

In view of the diverging opiniens as to the scope of para-
graph 2, the rapporteurs were requested to draft two alterna-
tives, the first along the lines of Article 57 of CISG for mone-
tary obligations only, the second of a wider scope of application
referring to the creditor being entitled to change the place of
payment . It was further decided to place both alternatives in
square brackets. Paragraph 3 raised no objections in the course
of the discussion.

14. Introducing Article 12, the Rapporteur recalled that it
was one of the articles adopted at Potsdam. Furthermore. it was
the only provision of the draft to which no objections had been
raised by the experts and financial institutions which had been

consulted in the preparation of the draft.
It was observed that the provision contained in paragraph 1

was a suppletive rule, which was to apply when the contract was
silent as to the account to which payment should be made . the
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main rule was that vontesined la #rticls i1{t){a) vo which Article
12¢1) was an exception. he sreaples was gliven of ssveral ac-
counts being listed uon the leatt nead of thae areditor. If no
provision had besn made regarding whioh one of them should be
used, then the debtor should be sble te use whichever one he
preferred.

i

Attention was drawn to the fact that the creditor may have
bank accounts in different countries of the world, and that in

such a case currency restriction problems wmay arise. Bocording
to one view the provision should be restricted to the accounts
the c¢reditor has in the country of his place of Dbusiness. An-

other suggestion was that possibly just because of currsncy
restrictions the provision should on the contrary also include
the accounts the craditor may possibly hold at the debtor's placs
of business. To this it was however objected that the creditor
might have difficulties in bringing the money out of the country
of the debtor's place of business - precissely because of the
currency restrictions.

No clear majority emerging for either solution of maintain-
ing the rule as it is, or of restricting it teo the accounts the
creditor has in the country of his own or the debtor's place of
business, it was decided to maintain the rule as it stood, with
the added qualification that the accounts must be indicated.

As regards paragraph 2, the observation was made that al-
though it was not an exhaustive answer to the problem addressed
{the completion of a payment by transfer) it gave an indication
of where to find the answer in sach case, i.e. in the banking
practice of the country cocncerned.

The exact meaning of the word "effective'" was queried. It
was suggested that what was intended should be clearly explained
in the comments, also in view of the fact that banking practices

varied considerably from country to country.

A problem which could arise with the adoption of such a
criterion was constituted by those cases where the payment be-
comes effective several months after the transfer has been made.
Strictly speaking the debtor is in such a situation in breach,
which might not always be & satisfactory solution.

It was finally decided to leave paragraph 2 as it stood.

was raised of whether circular cheques {(banker's drafts) were
inciuded within the term "similar instrument®”. This was not
considered to be the case, as they do not instruct to bank to
pay, but are instead a promise made by the bank to pay.

The view was sxpressed that banker's drafts should be in-
cluded, and that the creditor should be entitled to refuse them
too : this because they were ultimately like a guarantee, only an
additional obligation by another person which did not release the
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primary obligor. It was, however, observed that it would be
contrary to currant practice in many pé&rts of the world (e.g. in
the USA and Canada) to allow the creditor to refuse the payment
through banker's drafts.

Another suggestion made was to broaden the scope of the
provision so as to include other instruments such as bills of
exchange. As to bills of exchange in particular it was felt that
they should be dealt with in one way or ancther.

It was recalled that the pravious draft contained a referen-
ce to bills of exchangs, but that the group had decided on its
deletion on the ground that functionally speaking bills of ex-
change and cheques were sometimes the same, although their
structure remained differentc.

A  comparison was made with s.1.144 of the draft Principles
of European Contract Law, which stated that "Payment of money due
-may be made in any form used in the crdinary course of business'.
The advantage of this formulation was considered to be that it
permitted payment in accordance with usages, which included both
the usages between the parties concerned, and the usages existing
between the countries to which the parties belong. Differences
of opinion existed as to whether the creditor should be allowed
to refuse a normal mode. of payment : one view was in the nega-
tive, while the other was in the affirmative with the qualifi-
cation, however, that should the creditor actually refuse, he
would then have to grant the debtor more time, in conformity with
the principle of good faith. In other words, <the proposed mode
of payment by the debtor would be a valid tender of payment.

The EEC formulation was considered to be a good one ai-
though, in view of the subject-matter dealt with being inter-
national contracts, a qualification was felt to be nacessary,
namely that of the ordinary course of business referred to being
that of the creditor's place of business. This would also evi-
dence the relationship with Article 1t1(1). indeed, if reference
were made to the creditor's place of business then, as according
to Article 11(1) payment of a monetary obligation was to take
place at the creditor's place of business, the creditor would no
longer have any reason to refuse the paymsnt . '

It was wultimately decided to replace the present text of
Article 13(1) by the text of s.1.114(1) of the draft Principles
of European Contract Law. It was further agreed to add a quali-
fication in the form of "at the agreed place of payment'. :

No substantial objections were raised with reference to
paragraph 2. In view of the comparison made with the draft
Principles of European Contract Law, the Rapporteurs were reques-
ted to examine how the present formulation of s.1.114(2) would
need to be improved in order to meet the needs of this group, and
to present the results they arrive at at a later stage.




16. Introducing Ariicle agraph 1 the Rapporteur

RELICLIG & »
stated that comments ac far re ad on this proviszion from
experts were none tocs favourabls : in fact, internstional commer-
cial practice was opposad to the rule laid down therein, and no

justification was seen for a departure from that practice.

ué%

It was recalled that also Iin Vienna in the negotiations for
the adoption of CISG a similar provision had been rejected be-
cause of the interest of countries with weak currenciess to re-
ceive payment in the agreed curresncy. After all, if such a rule
were adopted then in many cases a debtor from & country with a
weak currency might feel tempted to insist on having the place of
payment fixed in his country so as to be allowed to pay in his
national currency notwithstanding the curvency in which the price
has been expressed in the contract. It was true that such a rule
appeared in the Geneva Uniform Law on Bills of Exchange (cf. Art.
41) ; significantliy enough, nowever, the UNCITRAL draft Conven-
tion on Bills of Exchange and Promissory Notes no longer con-
tained it (cf. Art.71).

In favour of the rule contained in paragraph 1, it was
pointed out that in several countries it is a principle of public
peclicy that the debtor may pay in the national currency of the
place of payment, unless the parties have agreed upon payment
"being made in a specific currency. A similar provision also
existed in the draft Principles of European Contract Law (s.
1.106(2)) and had so far not met with any opposition. It was,
however, observed that what worked within a particular system or
region such as the EEC would not necessarily function elsewhere:

In view of the opposition to Article 14(1), and of the
problems such a provision might cause countries with a weak
currency, it was finally decided to delete the paragraph.

With reference to paragraph 2, the rapporteur stated that it
had been placed in square brackets as it dealt with non-perform-
ance. It should, possibly, be considered together with the
provisions on non-performance, particularly as the first para-
graph of the article had bean deleted.

Reference was made to Article 26 of the chapter on non-
performance, which deals with damages for failure to discharge a
monetary debt. Although that provision does not treat the impact
of non-performance on the currency aspects, it was suggested that
loss due to currency fluctuations might be covered by its third
paragraph, which states that the aggrieved party may ask for
additional damages if he can prove that the non-payment has
caused him a greater loss than the amount of interest.

It was finally decided te state in the comments on Article
26(3) of the chapter on non-performance that it covers also the
situation dealt with in the present Article t4 paragraph 2. The
paragraph was consequently deleted.

184



17. A Tivst obhservation regarding Article 15 concerned ths

scope of the article, as it was queriad whether it was pussible
to state a price in a centract, but to provide no indication of
the currency in which this price was to be paid. It was pointad

out that the provision was intended Yo cover wcases where the
contract simply referred to the "current price" as well as .the
payment of other kinds of monetary obligations, such as damages,
or of the performance of incidental and accessory obligations.

It was pointed out that the problems addressed in this
provision were basically two : first of all what currency should
be considered toc be the currency of the payments and, secondly,
what payments were being referred to ; apart from the main con-
tractual price there were also the contractual penalties, dam-
ages, transportation and insurance, all of which could be expres-
sed in different currencies. The example of the rules applicable
within the CHMEA was given, according to which the contractual
price and penalties are to be paid in convertible roubles,
whereas damages, additional expenses and costs are to be paid in
the currency in which they occur.

The attention of the group was drawn to Article 29 of the
chapter on non-performance relating to damages evaluated in for-
eign currency, which states that "when an element of the loss
consists of an expenditure made in foreign currency, the judge
may award damages valued in such currency". Damages having thus
already been catered for, only the main payment and the inciden-
tal payments had still to be provided for.

It was pointed out that, as Articlie 14 had been deleted, the
provision did not deal with the guestion of the currency of
payment, but only with the currency of account. For this ques-
tion the existing rule on price determination contained in Arti-
cle 10 sufficed : the same criteria should be used for the deter-
mination of the currency as for the determination of the price.
There was thus no need for a sSéparate provision on currency. It
was further pointed out that one effect of the deletion of Arti-
cle 14 was that as a rule payment was to be made in the agreed
currency. Tha logical consequence of this was that where the
contract referred only to the “current price", there was an
implied agreement on the cuUrrency.

Opinions were divided on this point, another view being that
there was no suc¢h implied agreement . The example was given of a
broker buying shares on a foreign stock exchange. One view was
that if the contract was silent on the currency, then the price
would have to be paid in the currency of the location of the

stock exchange, another that the currency could be that of the
currency of the country of the person buying shares from the
broker. It was, howevar, pointed out that this would depend on
whether or not the broker was acting as an agent. If he was
acting as an agent, then the currency would be that of the stock
exchange, if, instead, he was buying to resell, then the resale

was a domestic transaction and would be paid in the local curren-
cy.
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It was observed that Avticie 15 was basically a vule on
interpretation, which might offer sowms guidance when the inter-
pretation of the contract created difficulties. In view of the
fact that Article 15 provided a first rule of construction it was
decided to keep the article for the time being, without square
brackets. 1t was further decided to clarify the relationship of
Article 15 with Article 10, and with Article 29 of the non-
performance chapter, in the comments.

18. With reference to frticle jg, it was noted that the
present wording reflected national taxation laws, although the
rule had been reversed from what it had previcusly been, sach of
the parties having now to pay taxes in his own country, whereas
before, if performance were to take place abroad, the the per-
forming party had to pay taxss abroad. it was further observed
that the provision incorporataed & generai rale in international
trade, but that parties may in any case agree cn a different
appeortionment of taxes. :

No c¢bjections to the article having been raised, it was
decided to adopt the article with only a4 minor drafting change,
i.e. the words "its part of the obligation" were modified to read
"his obligations"”.

1. The discussion on Aprticle i7 opened with a terminolo-

gical gquestion : the term "appropriation' used in the heading of
the article was neot considered to correspond to what was meant.
The term "imputation" was considered to be more appropriate, and
had, in fact been used in paragraph 3. it was in consequencs
decided to replace 'appropriatien" by ‘“imputation'. It was
further suggested that as paragraph 2 was intended to restrict
paragraph 1, it should become the second sentence of that para-
graph.

The discussion then centred on whether or not imputation by
the creditor should be pesrmitted, and on the order of the obliga-
tions for which imputation was to be made. The whole idea of an
imputation by the creditor was objected to, a preference being
voiced in favour of objective criteria. In other words, only the
debtor should have the right to make the imputation, and where he
did not, the law should do so, by using objective criteria such
as the order in which the obligations arose. The c¢reditor
- should, in other words, have no unilateral right to impute the
payments made by the debtor. - If the debtor's behaviour could be
construed  as an acceptance of the creditor's imputation there
would  be no problems, becsuse then there was no unilateral im-
putation by the creditor. This rejection of a right te impute
the debt on the part of the creditor was not, however, accepted
by the majority of the group.

A comparison was made with s5.1.116(2) of the draft Princi-

ples of European Contract Law, which states that if the perfor-
ming party does not make a determination, the other party may,
within a reasonable time after performance, declare to the per-

forming party to which obligation he imputes the performance. A
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certain restriction isa added, in that any imputation to : (a) an
obligation which is not yet dua; (b) is illegal, or (c) is dis-
puted, is declared to be invalid.

In this connection the question arose of what exactly should
be considered to be coversd by “debt'. Article 17(2) specifical-~
ly mentions only interest, aithough the view was axpressed that
expenses should alsoc be inciuded, and that the order in which
these different debts should bs discharged should be first ex-
penses, second interest and lastiy principal.

Doubts were expressed in particulsar as regards the inclusion
of expenses, as a party should be able tc state clearly what he
is paying, without having a different imputation imposed upon
him . there may be cases whers the parties have different opin-
ions as to whether or not the debtor has to pay a certain expen-
se. It was, however, pointed out that the provision contained in
the EEC draft would exclude the possibility of an imputation
being made to such an éxpense, as it would be considered to be a
disputed debt. It was further argued that if expenses were not
mentioned, there would bas no consequences for the imputations
made by the debtor, as the debtor always has an interest in
reducing the capital. As, however, the periods of limitation are
usually shorter for expenses than for capital there could be
congequences for the creditor. :

It was noted that the EEC draft refers only to an impossibi-
lity on the part of the creditor to make an imputation to a

disputed debt, from which it could be inferred that a debtor was
free to impute his payment to a disputed debrt. This raised the
question of the way in which a debt had to be disputed -~ in

England, for example, a creditor could impute a payment made to a
debt barred by the Statute of Limitations.

One question raised concerned the right which was given to
the debtor unilaterslly to impute the payment he makes. The
example given was that of a loan. Assuming that both the capital
and the interest become due at the same time, there would be a
clash of interests : the debtor would have an interest in paying
off the capital as the interest would decline, whereas the credi-
tor would have an interest in the debtor pPaying off the interest
due. This reflection was of course based on the assumption that
there was no compound interest, in which case it would not matter
which were paid off first, capital or interest.

In view of the discussions which had taken place, it was
- finally decided to replace the text of the present Article 17 by
that of a provision along the lines of 5.1.116(2) of the draft
Principles of European Contract Law, omitting the qualifications
listed therein under (a) and (b) as they were implicit. It was
furthermore decided to explain in the comments that the term
"due'" meant "exigible".

20. With reference to Article 18 paragraph 1, the suggestidn

was made that instead of referring to the creditor's interest,




reference should be made to the dabtor’'s interast. The rule
should thus be reversed by stating that in the absence of imputa-
tion the payment is imputed to the debt which the debtor has the
greatest interest in paylng, {.2. to the debt which is the most
onerous to him.

This suggestion and the text as drafted in Avxticle 18(1) was
compared to the corresponding provision of the draft Pringiples

of European Contract Law (s.1.116}), which has in its paragraph 3
a provision covering the whole of Articie 18 of the presant
draft, and which states that in the absence of a determination

the performance is imputed to thes obligation which satisfies one
of the criteria listed and the seguence in which they are listed,
beginning with the obligation which iz due or is the first o
fall due. This rule was, in fact, the same as the rules con-
tained in Article 1193(2) of the Italian Civil Code, in Article
1276 of the French Civil Code, and in Article 253 of Book V of
the draft Civil Code of Québec.

In the end it was decided to replace the present Article 18
by a provision along the lines of s.1.1416{(3) of the draft Princi-
ples of European Contract Law. It was also decided to adapt the
wording to that of the present Principles, and to keep the same
segquence of obligations in the list of criteria.

21. Opinions diverged with referencs to the utility eof
Article 1%, one view being that it was impractical and ought
therefore to be deleted, another view instead being that it
appltied to quite frequent cases. The cbservation was, however,
made that the term "“accordingly' did not mean ''mutatis mutandis"

and cught consequently to be changed.

In the end it was decided to redraft Article 19, wusing the

term "imputation" instead of “appropriation', teo refer to 'per-
formance'", rather than to the "payment' of neon-monetary obliga-
tions, and to use the formula ‘with appropriate adsptations”

instead of the term "accordingly'.

22. Artigles 20 to 22 had been taken from the former chapter
.on public permission requirements, following the decision of the
Governing Council of Unidroit not to have a separate chapter on
this subject, but to consider instead the possibility of in-
cluding some of the provisions in the chapter on performance.
The rules to be included were in particular those dealing with
the question of how a party should obtain a public permission, of
who has to apply for it, of the kind of duty inveolved (“obliga-
tion de moyens" or 'obligation de résultat'), of what the obliga-
tions of the applicant party ars vis-a-vis the other party (i.e.
disclosure requirements), and of what happens if the permission
is not granted.

23. With respect to Artigle 20 a certain discrepancy was
noted betwesen its title which referred to '"public" permission,
and its contents which did not, referring instead to the law of a

State requiring permission. It was pointed out that a law or



State wmay require = variety of different permissions, some of
which are in the pubiic interest and some of which are in the
private intersst: prasumably the permissions referred to in Artiji-
cle 20 were those in the public interest, and if so this should
be made clear in the text. '

It was objected that the question of public or oprivate
interest was not dealt with in the article at all and that it
concerned the permissions granted by & public authority or,
alternatively, a public body. '

What exactly was to be included undar the term "public" and
how this should be expressed were discussed at length. The
observation was first of all made that it would be better if no
mention of a permission of the State were made, as different
countries have different constitutional arrangements. Courts
would, for example, not be included in England as they are not
part of the government structure of that country. The term
"judicial or administrative authority"” was, -however, not consi-
dered to be sufficient, as e.g. banks empowered by governments to
give grants under foreign exchange would not be .included. A
broader terminology should be used, such as “institution exercis-
ing public authority", which appeared alsc in the original draft.
In the end it was decided to Speak in the text of ‘“public permis-
sion", the exact drafting being left to the rapporteurs, and to
explain what was intended in the comments.

There was general agreement as to the rule according to
which the duty to apply for the permission is placed on the party
who has his place of business in the State requiring such permis-
‘sion. Attention was, however, drawn to the fact that there were
certain unusual cases where the duty to obtain the permission was
reversed. This had been the case in Pound v. Hardy, an Appeal
case of 1956, which concerned an international sales contract for
the export of strategic goods to an East European country. In
this particular case the House of Lords had said that it was the
buyer who had to obtain ths export licence, as it was the buyer
who had information as to the purpose for which this strategic
material was bought.

With reference to the existence of a permission requirement,
the question was raised as to whether the party who would have to
request such permission has to inform the other party of the

existence of the requirement - Article 21 covered only the duty
to inform the other party of the granting or refusal of the
permission. One view was that such a duty should be laid down,

while according to another opinion such a duty would be too
burdensome and not at ail necessary, since in practice there are
many instances of permission requirements which are hardly more
than a formality. It was recalled that the question of a duty to
inform of the existence of a public permission requirement had
been dealt with in the original draft and that it had subsequent -
ly been decided to take into consideration only the permission
requirements which resulted from generally accessible rules of
law, 1i.e. from those which were published, with the consequence
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that there no longsr existed a dusty to inform the other pariy.
Reference was alsc made to the UNCITRAL legsal guide on  con-
struction contracts, for which it had besn decided that each
party should take care of permission requirements in his own
country, provided the rules thersfore are generally accessible.
Another view expressed was that it was in fact mors a question of
validity, as a party who does not inform may be sued for possible
misrepresentation or for behavicur not in accordance with good
faith.

It was stressed that thers ware certain casges where {nforma-
tion should be given, and that, if it was not deemed necsssary o
impose an explicit duty in the text, then this should ba ex-
plained in the comments. If the permission requirement involived
a delay with respect to the certainty of the fate of ths con-
tract, then information should be given.

In view of the arguments put forward in the discussiocn, it
was decided to stress in the comments that the party who has to
apply for permission should inform the other party of the exist-
ence of such requirements whenever necessary.

With reference to paragraph 2, the observation was made that
it adopted the same solution as had been adopted for the provi-
" sion on taxes. No objections were raised, and the provision was
consequently retained .as it stood.

er any distinction was intended between the terms "without undue
delay" and ‘"with dug diligence". It was observed that while
paragraph 1 contained both expressions, paragraph 2 contained
only the first one. A certain difference was considered to
exist, 1in that one focused on time ("without undue delay"), and
the other on mode ("with due diligence"), which would involve,
e.g. submitting the ne¢essary documents, filling out the neces-
sary forms and paying the necessary expsnses. The reason para-
graph 2 only contained the former was, it was submitted, that no
particular diligence was required simply to inform the other
party of the granting or refusal of the permigsion. It was
observed that it was not necessary always to repeat the term "due
diligence", which could be considered to be implicit. As the
general feeling was that the reference to "undue delay" would be
sufficient, it was decided to delete the reference to "with due
diligence" in paragraph 1.

24. Turning to Article 21, the question was raised of wheth-

With reference to paragraph 2, the question was first of all
raised whether it was justified in all cases to impose on the
applicant party a duty to inform the other party of the granting
or refusal of the permission. It was suggested that it could be
explained in the comments that if the permission required is one
which is necessary for the validity of the contract as such, or
the granting of which is highly discretionary, then an ad hoo
notification is required; on the contrary, whenever the granting
of the permission is a matter of course, a specific notification
would not be necessary, and the performance itself would be



considered an implicit notificaction.

Opinions were, however, divided as to whether the perfor-
mance itself could ba considesred a notification. One view was
that the formalities required for the export or import of goods
are often done at the customs, when the orders have already been
sent from one bank to the other, and that the arrival of the
goods would therefore constitute the notification. Another view
was that the arrival of the goods was too late a point in time to
constitute a notification : if the seller has to deliver first,
cash against documents, then the seller needs to know that the
other party is able to pay; thus, the time for the receipt of the
money is too late for him to receive the information . that the
permission required has effectively been granted.

Given the conflicting visws on the necessity of the notice
requirement as provided in Article 21(2), a possible compromise
was suggested in the sense that a "duty of information exists if
1t is relevant for the conduct of the other Pparty to be infor-

med", which could cover both those situations where a notifica-~
tion was @ssential, and those where it would only be a useless
burden imposed upon the applicant party. In the end this compro-

mise. formula was adopted, the exact wording being left to the
rapporteur.

25. With reference to Article 22, the guestion was raised of
whether it was possible to terminate an invalid contract. The
consideration was advanced that if a permission were not granted,
then In most cases the only effect would be that performance was

impossible, and termination would consequently be the proper

‘remedy. It was, however, pointed out that in some cases, accord-
ing to Article 20 the permission was a condition for the validity
of the contract. Thus, if Article 22 were to provide an appro-

priate sanction from the technical point of view, it should state
that when permission is not granted either party may consider the
contract to be ineffective if the permission is a condition. of
validity, or consider it terminated if the permissionwas a condi-
tion for the performance.

The view was also eéxpressed that there was another con-
struction possible, namely that which in Germany is termed
“"schwebende Unwirksamkeit', i.e. where a contract exists, but has
& "pending invalidity". In such cases the contract can be termi-
nated. It was argued that the granting of the permission would
have to be considered a suspensive condition. Two different
situations should be distinguished : the first was that of the
authorities refusing permission, in which case the contract never
existed, and the second was the one contemplated in Article 22,
i.e. that the party could not obtain the permission within the
time agreed, or within a reasonable time if no time had been
agreed, in which case the authorities had not refused permission.
In this second case the granting of the permission is a suspen-
sive condition for an existing contract which could, therefore,
be terminated.
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A last point raised concerned a provision containsd in the
previous draft (cf. Doc.32, Article A, parvegraph 2) which statad
that "A party shall not be entitled to rely on a permission
requirement where he could reasonably be expectsd to perform the
contract by means cf performance not subject to such a permission
requirement'. The provision was intended to cover the case of a
party for whom it is impossible t¢ perform from the resources he
has in one State, but for whom it Is possible to perform from the
resources he has in another State. Although ths provision had
been deleted as superfluous becauss in the cases snvisaged per-
formance was not impossible in the sense of Article 20(1), it was
nevertheless felt that the case was important, and it was conse-
quently decided that the comments on Article 20 should illustrate
it.

It was finally decided to maintain Article 22 as it stood.

26. The group next considered the order of the articles in
this section of the chapter on performance. After a brief dis-
cussion the conclusion reached was that the present division into
three parts, the first covering the content of the contract, the
effects of the contract in general and the duties of the parties

(Articles 1 - 5), the second concerning the performance of those
duties (Articles & - 192), and the third covering permission
requirements (Articles 20 - 22) was the best. it was therefore

decided to leave the order of the articles as it stood.

27. The group thereupon proceeded to the second item on the
agenda, the examination of the revised draft rules on hardship
prepared by Professor Maskow (Study 1 - Doc.37). Introducing
those provisions, the Rapporteur stated that Article 1 affirmed
the duty of a party to fulfil his obligations even if they become
more onerous. It was a provision which had been taken from the
draft Principles of European Contract Law following a decision of
the group to stress that a hardship situation is an exceptional

one. This was, however, obviocus and could be left out. Article
2 was an operative article which stated what must or may be done
when hardship occurs. Brticie 3 actually described, or defined,

the hardship case, and Article 4 attempted to arrive at a systemnm
- which balances the activities of the parties, and to describe
what activities a party may undertake.

28. A genaral remark made concerned the relationship bestween
the present section on "hardship" and Article 12 of chapter IV,
which also dealt with the adaptation of the contract. Since the
solution which had been adopted in that article and the solutions:
in the section under discussion were different, the relationship
between the texts should be deavsloped, and the reason for these
different situations explained.

2%. The group decided to start its discussion on the Section
cover;a_5§*:hardship”. The first point raised concerned what was
intended in 1lit.(a) by a "“presuppositicon which is implicit in the
very nature of the contract'. It was explained that the cases



intended to b2 coversd by this concspt were those where even if
the contract could be performed, something had happened to make
this performancs ugelass. The example was given of a
construction contract for a plant for the production of a
fertilizer. :

Doubts were expressed as regards the term “nature®, as
situations such as the one described might affect the purpose of
the contract rather than its nature. In fact, the wording of
Article 3(a) indicated that it covered two main hypotheses, i.a.
when the contract becomes substantially more gnerous, and whers
the contract becomes meaningless because the circumstances had
changed, both of whieh really concerned the purpose of the con-

tract and not its nature.

Reference was made to the doctrine of frustration, which an
English lawyer would consider to cover tha example given. It
was, however, pointed out that according to this doctrine
frustration ends the contract, whereas the system envisaged in
this draft would permit the court to "sdjust" the contract.

It was pointed out that the second case envisaged in Article
3 lit.(a), i.e. that of a presupposition which is implicit in the
very nature of the contract ceasing to exist, is a situation
which is completely differant from the first (the fact that a
presupposition no longer exists does not necessarily make a
contract excessively more onerous) and should therefore be
treated separately.

Another view was that "imprévision'" and presuppesition were
two aspects of a similar problem, although the expression "hard-
ship" would seem to refer to "imprévision" for excessive onerosi-
ty. Howaver, in international contract practices well-drafted
hardship clauses cover both cases. It was thus considered that
the two cases should be combined where the party performs an
excessively more onerous burden, and where the value of the
performance which the other party receives has substantially
decreased, and as appropriate a formula as possible should be
adopted to cover them both. It was recalled that in the Federal
Republic of Germany a change in the presupposition is oenly taken
care of if it has a substantial effect on one of the parties. To
achieve this result it would be necessary to insert a substantive
criterion into the provision to the effect that not only has the
purpose of the contract been affected, but one party must also
have suffered substantive damage or disadvantage. The only cri-
terion which could be used is the same as that for excessive
onerosity, as in both cases the circumstances have changed with-
out the knowledge of the parties. In essence the two situations
were the same and they should therefore be treated in the same
way. The presupposition condition could thus be omitted.

The outcome of the discussion was that there was substantial
agreement on what should, and on what should not, be covered by
the provision. It was also clear that the present wording gave
rise to difficulties and ran the risk of giving rise to misunder-

=y
e £




standing. Two  altarnative
consideration oy the group.
and (2) of the draft Principless
states that

"(1) A party is bound Lo 3
performance has bLaocoms mors ONerous, al
performance has Iincressed or the leue oE t“ mart
receives has diminlished.

(2) 1If, however, performance of the contvract becomes excessively
more onerous fﬁr ong of the partiss on sooount of cirounstances
arising after the conclusion of the ceontract of wnich that party
did not assume the risk and which gould not reasonably have besn

if
0GEt of
rmance  ha

taken into account at that time, the parties are bound to  seanter
into negotisticns with a visw tu adapting the contradt to the new
circumstances or terminpating iv. (...3".

The second was that of the U hardship provision which bsgins
"Should the occurrence of evants not contemplated by the parties
fundamentally alter the agquilibrium of the present contract

(oo, A majority of the membars of the group expresssd a
preference for the eguilibrium formula contained in the ICC
provision. The EEC formula was considered to be ambiguous, as it

could be understood as dealing only with excessive onerosity,
whereas the change of squilibrium could be one of the ceonditions
for excessive onerosity - i.e. the onsrosity results from the
change in economic circumstances. It was suggested that this
should be stated explicitly in the text.

In consideration of the preference expressed in the course
of the discussion it was decided that lit.{(a) should be redrafted

using the equilibrium formula, with the further qualification
that the fundamental change in circumstances has the efifsct of
placing an excessive burden on one party. It was further decided

that the provision should be placed in square brackets for the
time being.

Article I li+. ft:  {z) snd ‘s) were discussed together.
The question was raised whether lit.(e) was not, in facc, in-
cluded under lit.(b) : <{e) spoke of "risks taken over", which
could be considered to be includad in the circumstances “taken
into account" in (bj. One view was that it was indsed included
as a party takes into account also the risks, whereas another

view was that in certain contragis a party takes into account any
unknown risks, which meant that lit.(e) was not coversd by
1it.(b), and a third view was that It was implicit that a party
would take into account the risks, but that it mlght avoid misg-
understandings if it were stated expllcltly

A question was raisad as regards & particular kind of risk,
namely inflation in most contracts the parties assume thse rzsk
of modest inflation, but not of high inflation; would this be
covered by the provision? One view was that this wss implied in
lit.(a), as it would be a fundamental change causing an excessive
burden, while. another view was that it was alsc ocovered Dby

1it.(b).
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In the end it was decided te maintain the criteria, replac-
ing the words "“taken ocver® by "assumed" in lit.(e).

With reference to lit. (d) ¢he advisability of limiting the
scope of application of the section on hardship to long-tern
contracts was quest ioned, although admittedly in practice most
problems arise with respect to this category of contracts. There
were a number of short-term contracts which could equally be
affected fundamentally by changing circumstances, not the least
because whereas the parties to a long-term contract try to  take
as much as possible into account, parties to short-term contracts
do not. . A certain difficulty in defining 2 long-term contract
was also pointed gut.

The second selement containsed in 1it.(d?, that the perfor-
mance affected has not yet been rendered, also gave rise to a
number of considerations. First of all it brought up the ques-
tion of the divisibility of performances, which would mean that
of a whole only the part which has not yet been rendered should
be considered. This might give rise to considerable difficulties

as to assessing, e.-8- 60% of the performance which was under
hardship. Furthermore, how should the effectiveness of the per-
formance be evaluated - should it refer to the whole or only to

part of the performance? Secondly, the renegotiation brought
about by the hardship should have regard only to the future,
although admittedly it was Possible to renegotiate also the past |
or, should this not be the ¢ase, the performance rendered and its
value in the new perspective could be considered in the renego-
tiations. One view was, however, that in the case of con-
struction contracts there comss a point when they become  so
onerous that they have to be renegotiated, and at that point also
the parformance already rendered should be renegotiated.

Another peint raised concerned the fact that the whole
discussion appeared to consider the hardship question as arising
from a situation which could be pin~pointed in time, whereas
there were situations, such as that of Creaping inflation, where
it was difficult to identify a specific time for hardship to
begin, and where it was thersfore not justified to ignore the
past.

It was considered that different issues were being mixed.
The idea which appeared to be agreeable to all was that the rules
should not reopen a situation which was already concluded. It
might, therefore, be advisable to state somewhere that an action
cannot be brought if performance has been rendered by both par-
ties.

In the end it was decided that lit. (d) should be redrafted,
introducing the concept of the non-retroactive effect cf the
hardship situations. :

30. The discussion next turned to Article 2, which, it was

stated, was a presupposition of Article 4. The first point
raised concerned the pPhrase “insofar as the contract does not
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provide for any other ramedy”, 6 contained in paragraph 1, which
was probably intended to refer to indexation clausses, or svan o
procedures such as conciliation, but which could also be undsr-

stood in a different way, i.e. as referring to damages.

Opinions were divided between those who considered the qua-

lification not to be necessary at all, and those who instead
considered it to be necessary, as the question was whether the
right to regquest rensgotiation should be considered to ba ex-
‘clusive or not ; if there was an indexation clause, would the

disadvantaged party be able to choose between the indexation
clause and the present rules on herdship? It was considered that
this possibility of choosing betwysan two remsdies should be
axcluded. Suggestions were made to replace the phrase by form-
ulations such as "unless the contract provides for any other
procedure'", or "unless the contract provides otherwise'. As to
the first suggestion it was objected that indexation clauses were
not a procedure, whereas against the latter it was argued first
of all that if the contract did provide otherwise there was the
risk that the disadvantaged party could not invoke hardship at
all, and, secondly, that the real question was precisely whether
the parties were permitted contractually to exclude the operation
of the present rules on hardship. One view was that this should
not be permitted, since if something really upsetting happened
the contract should be subject to renegotiation. According to
another view clauses which specifically sxcluded hardship should
be covered, although it was pointed out that it was one2 thing to
state that one of the parties assumed the risk o¢f all or a
certain number of unforessen circumstances, and another to have a
certain indexation mechanism provided for in the contract which
later turns out to be no longer workable.

In view of the points raised in the course of the discussion

it was finally decided to delete the qualification ‘insofar as
the contract does not provide for any cother remedy” contained in
paragraph 1. It was further considered that the discussion

should be reflected in both the report and the comments.

31. The question of the overlapping of the two concepts
"force majeure!" and “"hardship' was considered in relation (o
Article 4. It was argued that certain cases, which could fall
under force majeure and consequently lead to the termination of
the contract, would, if treated as hardship, be subject to re-
negotiation - a result which could sometimes be rather odd. It
was, however, objected that there were basically two alternas-
tives either to 'stick to the traditional concept of force
majeure, i.e. limiting the exemption cases to absclute material
or 1legal impossibility (which was not the approach followed by
the present Rules), or to admit that it was unavoidable that the

concepts of force majeure and hardship wouldoverlap-

A discrepancy was noted between paragraph 1, which states
that the disadvantaged party is entitled to terminate the con-
tract, and Section 3 (Articles 10 - 14) of the chapter on non-

performance. Furthermorea, the formulation "entitled to termi-
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nate' was queried . in Particular the guestion was raissd whether
hardship was enough to permit s unilsteral declaration of termi-
nation, a result which could give rise to objections bgcause in
hardship cases a point which was Controversial was often whetherp
Or not there actualily was hardship. It was suggested that 4
#olution might be to state that the disadvantaged party "is
entitled to give notice to the other party of his intention to
terminate'", which would also 1ink this paragraph with paragraph
2.

of coordination with paragraph nd the general provisions on
termination to be found in the chapter on non-performancs, and
according to which the contracet is terminatad by a unilsterat
declaration. It was stated that vnder the present draft the
System was not that of a unilatsral declarstion : the ideas was to
restrict the courts to Pressing the partiss to resch agresamant .

Attention was drawn to paragiraph 3, which caused a problam
1 &

A question was raised as to why 5.1.104{4) of the draft
Principles of European Contract Law had not been taken as a modal
for paragraph 3. The explanation given was that its formulation
("If the parties have not entered into negotiations or have not
reached agreement within a reasonable period, either party may
resort  to the court") gave the coutrs too much discretion. It
was, however, pointed out that alsc in the system adopted here
the court would inevitably have to intervene, albeit at a later
stage, as there could be disagreement on whether or not there was

2 hardship situation. a certain preference was eéxpressed for the
EEC formulation, as it had a clear machinery of sequence of
events, which the present Paragraph did not have. The policy

adopted in the EEC draft of enabling the court to order the
parties to renegotiate was considered to be a practical course,
as it could happen that the disadvantaged party did not wish to
terminate but rather to renagotiate. A disadvantage of the EEC
Provision was seen in the fact that it did not allow the non-
disadvantaged party to request the court to establish the validi-
ty of the proposed termination whereas both parties should hava
the possibility to g0 to court.

With reference to paragrapn 4 doubts werse exXpressed as to
the meaning of the words "as eventually proposed by the non-
disadvantaged party". It was suggested replacing the words
"pursuant to the terms as eventually proposed" by 'in accordance
with the terms proposed" or, alternatively, to omit the word
"eventually", inserting instead a reference to paragraph 2, in
which case the wording would be "puruant to the terms as proposed
by the non-disadvantaged party in accordance with paragraph 2.

32. Turning lastly to Articie 1, on the utility of which
doubts had been expressed, it was stated that it embodied the
principle ‘"pacta sunt servanda'" and ought therefore to be kept
here, even 1if it were also stated elsewhere. It was suggested
that this principle should be linked with the exception which was
currently stated in Article 2(4). As this was acceptable to the

majority of the Egroup, it was so decided. The consequeance Was,
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‘however, that BArticle 2{(2) stood alons; as it deslt with tha
process of renegotiation 1t was decided to move it teo tha begpin-
ning of Article 4.

33. The Rapporteur was asked o revise the draft provisions,
taking into account the points ralised Iin the cgourse of the de-
bate.



