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THE STATES PARTIES TG THIS CONVENTION,

CONSCIOUS - of the importance of providing a legal framework that will
facilitate international factoring, while maintaining a fair balance of interests
between the different parties involved in factoring transasctions,

AWARE of the need to make international factoring more available to developing
countries,

economic and legal systems would contribute to the removal of legal barriers in
international trade and promote the development of international trade,

HAVE AGREED as follows:

Article 1

(a) the supplier may or will assign to the factor receivables arising
from contracts of sale of geods made between the supplier and his customers
(debtors) other than those for the sale of goods bought for their personal, family
or household use;

(b} the factor is to perform at least two of the following functions:
— finance for the supplief, including loans ang advance payments;
- maintenance of acecounts (ledgering) ;
~ collection of receivables;
= protection against default in payment by debtors;

(c) notice of the assignment of the receivables is to be given in writing

to debtors.

2. - In this Convention references to "goods" and "sale of goods" shall
include services and the supply of services,

3. - In this Convention "writing" includes any form of writing, whether or not
signed.
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Article 2

1. - This Convention applies whenever the receivables assigned pursuant to a
factoring contract arise from a contract of sale of goods between z supplier and a
debtor whose places of business are in different States:

{a) when the supplier, the debtor and the factor have their places of
ousiness in Contracting States: or

(b) when both the contract of sale of goods and the factoring contract
are governed by the law of a Contracting State.

2. = For the purpose of this Convention, if a party to the contract of sale of
goods or the factoring contract has more than one place of business, the place of
pusiness is that which has the élosest relationship to the contract and its
Jerformance, having regard to the circumstances known to or contemplated by the
parties at any time before or at the conclusion of that contract.

Article 3
1. - The parties to the factoring contract may exclude the application of this
Convention.
2. - The parties to the contract of sale of goods may exclude the application

°f this Convention only in respect of receivables arising at or after the time
vhen the factor has received notice in writing of such exclusion.

3. - Where the application of this Convention is excluded in accordance with
the preceding paragraphs of this article, such exclusion may be made only as
regards the Convention as a whole. '

Article 4

As between the parties to the factoring contract:

(a) a contractual provision for the assignment of existing or future
ceceivables shall not be rendered invalid by the fact that the contract does not
zrecify them individually, if at the time of conclusion of the contract or when
iney come into existence they can be identified to the contract;

{b) a provision in the factoring contract'by which future receivables are
assigned operates to transfer the receivables tc the factor when they come into
2xistence without the need for any new act of transfer.




Article 5

1. — The assignmeﬁt of a receivable by the supplier to the factor shalil be
2ffective notwithstanding any agreement between the supplier and the debtor
wohibiting such assignment.

2. - However, such an assignment shall not be effective agaiﬁét the debtor
when he has his place of business in a Contracting State which has made a
declaration under Article X of this Convention.

Article 6

A factoring contract may validly provide as betwsen the parties thereto for
the transfer, with or without a new act of transfer, of all or any of the
supplier's rights deriving from the sale of goods, including the benefit of any
rrovision in the centract of sale of goods reserving to the supplier title to the
wods or creating any security interest.

Article 7

1. - The debtor is under =a duty to pay the factor if, and only if, the debtor
coes not have knowledge of any other person's supericr right to payment and notice

of the assignment:

- (a) is given to the debtor in writing by the supplier or by the factor
with the supplier's authority;

(b) reasonably identifies the receivables which have been assigned and
the factor to whom or for whose account the debtor is required to make payment;
and

(c) relates to'receiyables arising under a contract of sale of goods made
@t or before the time the notice ig given.

2. - Irrespective of any other ground on which payment by the debtor to the
vactor discharges the debtor from liability, payment shall be effective o
eischarge his liability pro tanto if made in accordance with paragraph 1 of this

zvticle.

Article 8

l. -— In a claim by the factor against the debtor for payment of a receivable
:rising under a contract of ssle of goods the debtor may set up against the factor
@1l defences of which the debtor could have availed himself under that contract if

such claim had been made by the supplier.




2. - The debtor may =also assert against the factor any other defences,
including any right of set-off, in respect of claims existing against the supplier
in whose favour the receivable afose, and available to the debtor at the time the
debtor received a notice of assignment conforming to Article 7 of this Convention.

Adrticle 8

1. - Without prejudice to the debtor's rights under Article 8 of this
Convention, non-performance or defective or late performance of the contract of
sale of goods by the supplier shall not alone entitle the debtor to recover money
paid by the debtor to the factor if the debtor has a claim against the supplier
for recovery of the price.

72. -~ The debtor who has such a claim against the supplier shall nevertheless
be entitled to recover money paid to the factor:

(a) to the extent that the factor has not paid the purchase price of the
receivable to the supplier; or

(b) where at the time the factor paid such purchase price he knew of the
supplier's hnon-performance as regards the goods to which the debtor’'s payment
relates.

Article 10

1. - Where a receivable is assigned by a supplier to a factor pursuant to a
factoring contract governed by this Convention:

(a) the rules set out in Articles 3 to 9 of this Convention shall,
subject to paragraph (k) of this article, apply to any subsegquent assignment of
the receivable by the factor or by a subsequent assignee;

{b) the provisions of Articles 7 and 8 of this Convention shall.apply as
if the subsequent assignee were the factor.

2. — Notice to the debtor of the subsequent assignment may also constitute
notice of the assigrment to the factor.

3. -~ This Convention shall not apply to an assignment which is prohibited by
the terms of the factoring contract.




Ariicle 11

1. - In the interpretation of this Convention, regard is to be had to its
object and purpese as set forth in the Preamble, to its international character

and to the need to promote uniformity in its application and the observance of
good faith in international trade.

2. - Questions concerning matters governed by +this Convention which are not
expressly settled in it are to bhe settled in conformity with the general
principles on which it is based and in conformity with the law applicable by
virtue of the rules of private international law,

Avticle X

A Contracting State may at any time make =a declaration in accordance with
Article s, paragraph 2 of this Convention that an asgignment under Article 5,
baragraph 1 shall not be effective against the debtor wher he has his place of
business in that State.




_ EXPLANATORY REPORT ON THE
UNIDROIT DRAFT CONVENTION ON INTERNATIONAL FACTORING

prepared by the Unidroit Secretariat




I

BACKGROUND TO THE DRAFT.CONVENTION

1. - The origins of the work on this draft Convention date back to a
decision taken on the basis of a Secretariat memorandum by the Unidroit
Governing Council at its 53r session, held in Rome in February 1874, +to
include in the Work Programme for the triennial periocd 1975 +to 1977 the
subject of the assignment of debts in general and more particularly that of
factering contracts. The Council aISO'requested the Secretariat to prepare
a preliminary study on such contracts which would permit the Council to
take a decision on the order of briority Fo be accorded to the item with a
view to the elaboration of uniform rules D)

2. — The Governing Counc%% was seized of a preliminary report submitted
by the Secretariat at its 55 session, held in Rome in September 1976, on
which occasion it authorised a wider distribution of the report and
accompanying questionnaire, especially to practiticners; at its 56
session it decided to set up a restricted -group of members of the Governing
Counhcil, assisted by one or more experts on factoring, to examine an
analysis of the replies tc the guesticonnaire. The detailed conclusions of
th%hgroup 2 were brought to the attention of the Governing Council at its
57 session, held in Rome in April 1978, and in accordance with the powers
conferred upon him by the Council the President of Unidroit constituted a
study group for the preparation of uniform rules on the factoring contract,
The study group held three sessicns in Rome, the first on 5 and 6 February
1979, the second from 27 to 29 April 1981 and the third from 19 to 21 April
1982 . At the conclusion of that session the study group adopted the
preliminary draft uniform rules on certain aspects of internaticnal
factoring, '

nd 4
3. — At its 62 session, held in Rome in May 1983 ( ), the Governing
Council approved the draft rules and decided to communicate the text of the
preliminary ?E?ft’ together with an explanatory report prepared by the

Secretariat , Tto the Governments ‘of the member States of Unidroit,

(1) Repurt on the SBPd session of the Governing Council, p. 20.
(2) For the report on the session of the restricted group, see Study LVIII - Doc. 4.
(3) The reperts on  the three sessions are contained in  Study LVIII - Doe. 7, Study
LVIIT - Dec, 10 and Study LVIIT - Dec. 13 respectively.
(4) Report on the 82nd session of the Governing Council, p. 12,

(5) Study LVIII - Doc. 16.




with a reguest for observaticns. In the 1%%§t of the observaticns
received, the Governing Council decided at its 83 session in May 1984 %o
set up a committee of governmental experts for the preparation of draft
uniform rules on certain aspects of international factoring {herein—
after referred to as "the committeel).

4. - The text of the preliminary draft uniform rules was considered and
revised at three sessions of the committes, held in Rome from 22 to 25
April 1985, f;fm 21 tc 223 April 1986 and from 22 tc 24 April 18987
respectively . At its second and third sessions the committee also con-—
sidered a set of . draft final provisions brepared by the Secretariat 8). Mr
Royston M. Goode chaired the committee throughout, as also the drafting
committee which met on the occasion of each session to take account of the
amendments made in plenary. In all, 33 member States of Unidroit, four
non-member States, three intersovernmental organisations and two non-
governmental international organisations, as well as three international
and three Fgfional professional associations took part in the work of the

committee

5. - At the close of its third session, the committee completed its
work with the adoption of the text of a draft Convention on international
factoring which was now ready for submission to a diplomatic Confer-
ence for adoption. At the closing session of the third and final session
of the Unidroit committee of governmental experts for the preparation of a
draft Convention on internaticnal financial leasing, which was held immedi-
ately after the session of the committes of governmental experts for the
preparation of a draft Convenbtion on certain aspects of international
factoring, the Canadian representative announced that his Government would
host a diplcmatic Conference for the adoption of the two draft Conventions.
The Conference will be held in Ottawa from S to 28 May 1988.

(8) Report an the 63rd session of the Governing Council, p. 39.

(7) The Secretariat prepared a commentary on the text of the preliminary draft Convention
draun up by the committee at its first session (Study LVIII - Doc. 20), as well as a revised
tommentary on the text of the preliminary draft Convention drawn up by the committes at its
secend session (Study LVIII - Doc. 25) and a summary report on the third session of the
committee (Study LVIIT - Dac. 32).

(B) For the revised version of the draft Final provisions, see Study LVIII - Doc. 34.

(9) For the full list of participants, see the APPENDIX hereto.

(10} For the text of the draft Convention, see above.




IT

GENERAL CONSIDERATIONS

6. — Althoughk the origins of factoring (1) are to be found in
antiquity, and the institution underwsent a new development in the nine-
teenth century in the relations between Great Britain and the Unitsd States
of America, it was only after the First World War that its characteristics
became clear, first in Common law countries, then in other Western
countries and finally in the world at large, Since the nineteen—sixties,
its Considerable and uninterrupted growth, including its expansion into
ever more diversified fields of activity and an increasing number of
countries, bear witness to the adaptation of this mezns of financing to
meet the needs of centemporary commercial activity. A brief explanation of
the economic role of factoring and of the legal mechanisms adopted to
regulate it at national level will permit a better understanding of the
reasons which influenced the choices made by the authors of the draft
Convention in their attempt to provide a suitable legal framework at
international level for a device forged and employed with success by the
commercial and financial worids.

7. ~ Recourse to factoring by a small or medium-sized manufacturer op
supplier of services who sells on credit terms %o his professional op
commercial customers is the result of a decision to rationalise his
business: it frees him from a certain number of' concerns of a financial
character which are assumed by a professional who offers a wide range of
services characteriged by the efficiency and low cost permitted by
specialisation. The services offered by the factor may be summarissd as

four: in the first place he may assume the risk of' the insolvency of the |

supplier's debtors; after -enquiring into the creditworthiness of each
debtor, the factor will, when he judges it appropriate, establish a credit
limit calculated principally by reference to the turnover in respect of the
debtor and to the average term for payment, and he will assume tThe risk of
non-payment resulting from the debtor's insolvency up to the limit of the
credit granted, According to whether or net this service ig provided, the
factoring transaction will be designated '"recourse" or "non-recourse"
factoring. Moreover, féctoring may serve the purpose of financing debts
(receivables}, the tactor advancing to the supplier an amount proportional
to the value of the receivahles, payment of which by the debtor will only
be made later at the time slipulated. The two other services traditionally
offered by factors arg, on the one hand, the kandling of the supplier's

{11} This note concerns the French version only.




accounts with his debtors, which implies their maintenance, the conduct of
correspondence and the scliciting of payment by debtors, with +he aid of
the most advanced technical methods of management, and on the other the
recovery of receivables from debtors, the latter making payment directly to
the factor who pays over the sums in guestion to the supplier in accordance
with the arrangements they have agreed upon. When the factor is authorised
to accept payment of the receivables, he will also take the necessary steps
for their recovery. The supplier may agree with the factor, on the basis
of both commercial and legal considerations, whether or not to give notice
to the debtor that he is bound by a factoring contract. In particular,
when the recovery of receivables is included among the services for which
provision is made, the debtor is by such notice informed that he can obtain
discharge only by paying the factor.

8. - The factor obtains payment for his services in the form of the
commission he receives from the supplier, which may amount to up to two
percent of the value of each receivable, calculated in accordance with the
services provided and their cost in each case. Whenever he agrees to make
advance payments agaiﬁst the receivables the factor takes the benefit of
the corresponding interest. It will readily be appreciated that factoring
transactions can only be based on a continuing relationship between the
supplier and the debtors in gquestion and this on account both of the nature
of the services which characterise factoring and of the primordial
importance for the factor to amortise his investment. It is precisely for
these reasons that the factor will require the supplier to grant him the
exclusive right to factor the receivables or certain categoriss of
receivables which arise out of the supplier's commercial dealings with his
customers.

.8. -~ It is apparent from this brief description'of factoring that it
presents many economic advantages; as has been seen, it provides financial
liquidity, the certainty of payment and the handiing and recovery of
receivables, the choice of the combination of the services being left to
the parties. In each system, legal means have been sought to ensure the
development of this relatively recent technique of financing in the most
satisfactory manner possible, in terms not only of facilitation and
flexibility, but also of certainty and cost, and this explains the fact
that while in most countries it is the assignment of receivables which
provides the underlying legal basis for factoring transactions, the
procedures whereby such assignments are effected and the rules which govern
the different aspects of them differ considerably,. In consequence, when
the supplier has commercial dealings with foreign buyers, the problem of
distance and the difficulties facing the former in obtaining information as
to the financial position of the latter, language barriers and frequently
ignorance of the applicable foreign law make the services offered by




factors all the more attractive, It is nevertheless true that the
divergencies in national law and the freguent uncertainty as to the law
applicable to a given Lransaction or to one or another aspect of it create
problems which the factoring industry must constantly face and which it
seeks to overcome by passing on to suppliers the increased cost of its
services.

10. - It is in these circumstances that the Unidroit committee of
governmental experts, endorsing the conclusions of the study group,
recognized that trade would be fncouraged by facilitating factoring and
that it would therefore be desirable +o draw up uniform rules in this
connection, It alsc agreed however Tfo limit the attempt at unification o
international factoring, considering +that such a restriction would be
conducive to the acceptance of the uniform rules by a grester number of
States . for while it might be desirable in theory to contemplate the
preparation of uniform rules on factoring at nationail as well as
international level, there could well be a strong reluctance on the part of
many States to accept changes to well-establighed principles of Iaw which
are of much more general application than simply to factoring transactions.
While the committee opted, as regards the form of the future instrument, in
favour of a Cbnvention, it emphasized on a number of occasions in the
course of its work that this choice would leave it open to those States
which wished to do so to draw on the international rules when preparing
naticnal legislation directed to domestic transactions. As to the general
approach followed in the elaboration of the draft Convention, the committee
decided to limit the scope of its work of unification to what may be
considered the keystone of factoring transactions, namely the specific
question of assignments, and to lay down basic minimum principles
concerning a restricted number of aspects raising particular problems.
Furthermore; it should be pointed out that the " rules governing the
mechanics of assignments are limited to the relations between the three
parties directly interested — the assignor, the assignee and the debtor -
to the exclusion of situations invelving third parties, and this is one of
the reasons for the deletion of a provigion which had initially been
included concerning the liability of the factor towards third parties for
damage caused by goods of which he has become owner as a result of the
transfer of the benefit of @ reservation of title clause. As regards on
the other hand the problems relating to pricrities between the rights of
the factor and those of third parties in the receivables, it is on account
of their extreme complexity that the committee decided not %o deal with
them, by way either of sz substantive rule of law or of a conflicts rule,
and this notwithstanding the widely expressed regret that the Convention
failed to regulate an aspect of the question which created very great
difficulties at international level,




11. - Before embarking on a commentary on each of the provisions of
the draft Convention, reference should be made to the commnittee's concern
to take account as far as possible of the 1980 United Nations Convention on
contracts for the international sale of goods (hereinafter referred to as
"the Vienna Convention"), since the transactions governad by the future
Convention on international factoring most often follow an international
sale transaction which may therefore be subject tec the Vienna Convention.
This concern is evidenced in a number of ways: firstly in the general
structure of the draft (in particular the order of the articles), sometimes
in the provisions of a given article and finally, whenever possible and
desirable, in the terminology employved with a view to seeking harmoniszation
of the co.nc_epts to be fo=und in various recent international ingtruments
dealing with related matters. Although the committee did not consider the
possibility of grouping the articles together under general chapter
headings, as is the case with other international trade law Conventions,
several parts may be identified as follows. The first concerns +he scope
of application, both substantive and territeorial, and the possibility for
the parties to exclude the application of the (onvention (Articles 1 to 3);
one could also include within this chapter Article 10, which broadens the
scope of application of the Convention by applying the principles set out
in it to assignments made subsequent to those effected under a factoring
contract governed by the Convention. The second would contain the rules
removing certain -obstacles which may exist under national law to the
validity of the assignment of receivables or of the transfer of rights
accessory to the receivables between the parties to the factoring contract
(Articles 4 and 5). A third part would be that concerned with certain
effects of the assignment on the debtor (Articles 7 to 9), whereas Article
5 concerns both the question of the validity of the assignment {ntepr partes
and that of its effects on +the debtor. Finally, Article 11 contains
general provisions relating to the interpretation of the rules of the
Convention. '




IiT1

COMMENTARY ON THE PROVISIONS OF THE DRAFT CONVENTION

12. - The ¢itle of the draft Convention was slightly modified in the
course of the committee's work, originally reading "Preliminary draft
Convention on certain aspects of international factoring” so as to indicate
from the outset the limited scope of the work in hand. The comhittee
preferred however to simplify the title of the future Convention by stating
its purpose in general terms, although it was agreed to maintain in the
Preamble an express reference to the fact that only certain aspects of the
matter are dealt with.

Preamble

13. — The seccnd and third paragraphs, the source of which is to be
found in the provisions propcsed for inclusion in the Preamble of the
Unidroit preliminary draft Convention on international financial leasing,
set - out the aims of the ingtrument, namely the provision of a legal
framework that will fecilitate international factoring while maintaining a
fair balance of interests between the different parties invelved in such’
transactions and making international factoring more available +o
developing countries. The last two paragraphs take over almost word for
word the borresponding provisions of the Preamble to the Vienna Convention
and lay stress on the development of international trade while respecting
the differences between social, economic and legal systems.

Article 1

14. « As indicated above in the general consideraticns, and as is
apparent from the provisions of the Preamble itself, the aim which guided
the work on the draft Convention was that of facilitating factoring as a
means of assisting the development of international commercial exchanges,
Given the variety of forms which factoring has assumed in practice and the
legal frameworks within which it has been accommodated or to which it has
been adapted in different countries, as broad a definition as possible has
been sought in the Convention so as not o ninder the expansion of activi-
ties which already are, or may be, assimilated to this technique of
financing in certain countries. . Thus the possibility of limiting the
application of the rules to recourse factoring or of Tixing a maximum time-
limit for the credit granted to the buyer under the sale contract to which
the receivables relate was ultimately rejected. An important derogation




from this principle is constituted by the decision to restrict the scope of
application to transactions in which debtors are to be given written notice
of the assignment. The definition in Article 1 seeks therefore to identify
what may be considered to be the lowest common denominator in notification
factoring and, after indicating the parties to the factoring contract,
nemely the supplier on the one hand and the factor on the other, paragraph
1 sets out the respective duties ofg the parties in their contractual

relations.

15. - Sub-paragraph (a) defines the supplier's obligation to the
factor, namely the assignment of receivables arising from a contract: this
is the legal basis for factoring as a financing technigue. The language
agreed by the committee: "the supplier may or will assign ..." reflects
factoring practice in the sense of the supplier's undertaking to assign
receivables which will arise thereafter, although it may also constitute
the act under which existing receivables are assigned; finally, the
supplier may in many cases be frees to assign, or not to assign, certain
kinds of receivables, in accordance with agreements concluded with the
factor. It should be noted that the provision is silent as +to the
procedures for the assignment for while at an earlier stage of the work it
was required that it should be made "on a continuing basis" and "by way of
sale or security", the committee considered as to the first peint that the
continuing relationship between the parties to the factoring contract was
implicit in the functions performed by the factor and in the wording of
Article 1, and was more generally of the opinion that a strict
interpretation of those expressions in the light of +the concepts and
characterisations of national law could run the risk of excluding the
application of the Convention in certain cases,

16. - Bub-paragraph {a) also lays down a number of conditions regarding
the contracts which give rise to the receivables assigned. In the first
place, they must be contracts foer the sale of goods or for the supply of
services (Article 1, paragraph 2), and they must moreover be concluded
between the supplier and his customers in the course of their business, the
intention being essentially to exclude consumer transactions on account of
the special regime governing such transactions under the law of a number of
countries. The language finally adopted is that of the negatively framed
definition contained in Article 2(a5 of the Vienna Convention, which
excludes contracts between the supplier and his customers "for the sale of
goods - bought for their personal, family or household wuse”. It should alsc
be stressed that the assignment of receivables arising out of contracts
concluded with public bodies or enterprises of a non-profit making
character will be subject to the provisions of the Convention on interna-
tional factoring, as also will be the assignment of receivables relating to
other categories of sales excluded from the application of the Vienna
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Convention under Article 2(b) to (f) thereof. As to the question of
whether the prospective Convention should apply %o the assignment of
receivables arising from sale contracts concluded orally, the committee
agreed that this was a matter which should be left to be decided by the law
applicable to the contract as there was no intention here of imposing any
condition as to the form of the contract of sale.

17. - Sub-paragraph {a) having set out the supplier's duty to the
factor, sub~paragraph (b) of Article 1, paragraph 1 deals with the obliga-
tions of the factor. In practice, factors perform a series cof widely

difffering functions; it seemed however that only four of +those most
frequently found in factoring transactions needed to be mentioned, namely:
finance, which usually assumes the form of a loan or advance payment; the
maintenance of accounts (Ledgering); the collection of receivables and pro-
tection against default in payment by debtors, this latter expression
referring to the factor's assumption of the rigk of the insolvency of the
supplier's customers and not to the case of the debtor's refusal +to make
payment as a consequence of his disputing his obligation to pay. Feor a
contract of assignment to be considered as a Tacloring contract for the
purposes of the future Convention, the factor must agree thereunder to
perform at least two of these functions for indeed since none cf them when
taken alone is characteristic of factoring, each of them may be absent from
a factoring contract. It should also be underlined that the requirement in
sub-paragraph (b) and the conditions set out in sub-paragraphs {(a) and (c)
are cumulative, with the congequence that if the contrazct provides that the
receivables are to be assigned by the supplier to the factor and that the
debtor must receive nctice of the assignment, then even if the two
functions performed by the factor are the collection of receivables and the
maintenance of accounts the contract will be a factoring contract for the

purposes of the Convention.

18. - The last element which, under sub-paragraph (c), characterises as
a Tactoring contract one meeting the conditions set out in sub-paragraphs
(a) and (b) is that it provides that notice of assignment of the
receivables will be given to debtors (in writing). This important restric—
tion, which derogates from the declared principle of embracing the most
diverse forms of factoring, has from the very outset been retained as a
criterion for the definition of the Tactoring contract for the purposes of
the Convention; among the considerations which led to this decision was &
concern that the inclusion of non-notification factoring could result in
the Convention applying to a large number of transactions, in particular
international banking operations where the receivable is used as security,
transactions which might moreover assume forms of factoring unknown to some
legal systems, and the fact that in any event the problems raised by
assignments were totally different in respect of the rights of debtors
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according to whether the assignment was or was not notified to them. it
should be noted that when the parties to the factoring contract choose the
form of notification factoring (which will necessarily be the case if the
future Convention is to apply) the function of recovery of the receivables
will almost always be performed by the factor: in that event, the
requirement of notice in Article 1, paragraph 1 {c) is completed by the
conditicns set out in Article 7, paragraph 1 cencerning in particular the
manner of the notification, which gives rise to the debtor's duty to pay
the factor.

19. —~ The other two paragraphs of Article 1 contain definitions. While
paragraph 2 provides that "... peferences to "goods" and "sale of goods"
shall include services and the supply of services™, in accordance with the
decision of the committee concerning the contracts which may give rise to
receivables assigned under a factoring contract, paragraph 3 is intended to
clarify what is meant by "writing', a term which concerns the form of the
notice referred +to in Article 3, paragraph 2 as well as notice to the
debtor; in the latter case the committee was of the belief that it was
important for the parties to know with certainty whether a. stamp or sticker
affixed on an invoice issued to the debtor would be deemed to be a
"written" communication in the absence of any signature. The provision
reads: "In this Convention "writing" includes any form of writing, whether
or not signed"; the committee was however at the conclusion of its work
conscious of the unsatisfactory nature of this wording which failed +to
mention modern means of communication, and it requested the Unidroit
Secretariat to prepare for the Conference another formulaticon which could
‘be based on definitions contained in other international texts, some of
them stili at the drafting stage, or in national law.

Article 2

20. - Paragraph 1, whose structure is based on that of Article 1,
paragraph 1 of the Vienns Convention, contains two kinds of provisions. The
first determine the substantive scope of application which Article 1 has
limited to factoring contracts, restricting it to the factoring of interna-
tional receivables. This approach was decided on by the committee as it
facilitates the application of the rules of the future Convention to
domestic transactions for those States which wish to do so. Paragraph 1
establishes on the other hand the territorial scope of application of the
Convention by indicating the connecting factors leading to its application.

2l. - The <Introductory language of paragraph 1 provides that "This
Convention applies whenever the receivables asstgned pursuant to a
factoring contract arise from a contract of sale of guods between a
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supplier and a debtor whose places of business are in different States.”
Whereas Article 1 gives the definition of "factoring" for the purposes of
the Convention, +this provision of Article 2 defines "international
factoring. Since the principal aim of the proposed Convention is +to
facilitate factoring as an instrument for the promotion of international
trade, it isg easy to understand that the international character of
factoring transactions should be determined by the international character
of the contract of sale. This is morecver the one and only relevant factor
as attempts to identify an independent international character orf factoring
contracts have shown that it would be undesirable for a receivable arising

or abroad, or yet again successively to two different regimes, the first of
which might be internal law and the other the internatiocnal Convention.
The criterion selected for the purpose of qualifying the contract of sgagle
cf goods ag internaticnal ig that traditionally employed in  recent
international trade law  conventions and 1in particular the Vienna
Convention, Article 1, paragraph 1 of which provides that the partiss +to
the contract must have their places of business in different Stétes; in
tonsequence, the place of business of the factor has no bearing on the
question. It should finally be noted that the introductory language of
Paragraph 1 is intended to make it quite clear that, when 2z Tactoring
contract makes provision faor the assignment of both national and
international receivables, only transactions relating to the latter will he
subject to the regime established by the Convention,

future Convention proved to be an extremely complex natter, principally on
account of the two "Fayers" of contractual relations present in the
transaction under consideration. In effect, as stated in the preceding
paragraph, the "foreign" aspect of the factoring contract, which ig itself
most often burely national in character, is to be found in the contract of
sale; furthermore, the draft Convention contains provisions governing
certain.effects of the sale contract on the factor and others which relate
to the effects of the assignment on the debtor. Moreover, the committee
was concerned that while the Convention should have as extensgive = scope of
application as pOssibie 80 a8 to cover a wide range of transactions, this
-should not cause any prejudice to- the legitimate interests of the parties
invelved., These various considerztions finally led the committee to adopt
the solution contained in the two'sub—paragraphs of paragraph 1 of Article
2. Sub*paragrapk (a} provides that the Convention will apply to  the
assignment of international receivables "whey the supplier, the debtor and
the factor have their places of business in Contracting States”, The com-
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ing factors which would provide the certainty and speed indispensable for
international factoring transactions and this solution seemed to be the one
which best guaranteed the protection of the interests of each of the
parties concerned, in particular those of the debtor who, aglthough not a
party to the factoring contract, might find his position altered by the
assignment and who must in consequence know which law will be applicable.
Sub-paragraph (b) on the other hand provides an alternative ground for the
application of the‘Convention based on conflicts rules: thus even when the
conditions laid down in sub—paragraph (a) are not met, the Convention will
nevertheless apply "when both the comtract of sale of geods and the factor-
ing contract are governed by the law of a Contracting State”, this formula
being intended tec cover those cases where the rules of private interna—
tional law lead to the application of the law of a Contracting State to
each of the two contracts, including those where the parties have chosen
the law of a Contracting State to govern their respective contractual
relationships. The reasons which led to the two conitracts being taken into
consideration were the same as those which dictated the choice of the
places cof business of the three parties in sub-paragraph (a); it should
- moreover be noted that the two contracts may both be governed by the law of
the same Contracting State or each by the law of a different Contracting
State. There was, however, some criticism within the committee of the
introduction of a connecting factor based on conflicts rules in this
Convention on the ground that it would cause sericus difficulties in its
practical application as the parties would, notwithstanding the larpe
number of transactions and the speed with which they must be handled, have
to undertake complicated and costly enquiries to ascertain whether the
conditions laid down in Article 2(1) {(b) had been satisfied. With a view
to giving the future instrument & wide scope of application and so as to
avolid departing from a sclution contained in many recent international
trade law conventions, the committée ultimately decided %o maintain the
rule, alth%%%B it should be récalled that Article F of the draft final
provisions permits States to make a declaraticn that they will not be
bound by Article 2, paragraph 1 (b).

23, - Since, as in other medern international trade law conventions, it
is the place of business of the parties which serves to determine the
international character of the contract of sale of goods and therefore of
the factoring contract as well as the conditions for the application of the
Convention under paragraph 1 (a), a factor which is moreover decisive for
the application of Article 5, paragraph 1, it was essential to include a
provision indicating the relevant place of business when one or more of the
three parties involved has more than one place of business. The committfee

(12) See Study LVIIT - Dec. 34, p.7.
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took over, subject to the adaptations which were necessary having regard to
the two contractual relationships relevant to factoring transactions, the
formulation of the corresponding provision of the Vienna Convention
(Article 10 (a)). Article 2, paragraph 2 reads as follows: "For the
purpose of this Comvention, if q party to the contract of sale of goods or
the factoring contract has more than one place of business, the pilace aof
business is thut which has the closest relationship to the contract and its
performance, having regard to the circumstances Known to or contemplated by
the parties at any time before or at the coneclusion of that contract”, The
werd "contract" in the third line of this provision should be understood ag
that correéponding to the legal relaticnship contemplated.

Article 3

24. - Article 3 determines the extent to which the parties involved in
factoring +transactions may exclude the application of the prospective
Convention and the circumstances in which such exclusions are operative. It
should be recalled that in the course of the committee's work a view was
expressed by some participants to the effect that the whole of the
Convention could be of mandatory application, principally for the reason
that it would be unlikely that the factor weuld wish to exclude rules which
were designed to facilitate international factoring and that this aim would
be frustrated if the parties to the contract of sale were to be free +to
choose another law to govern the assignment; a majority however declared
itself to be firmly attached to the principle of party autonomy, all the
more so as the éubject fell within the domain of international trade law,
and it stressed thé fact that the choice of a mandatory regime could be
detrimental to the success of the prospective Convention whereas many
States would on the other hand be preparesd to accept an instrument from
whose provisions the parties could derogate.

25. - The pfinciple which originally guided the thinking of the com-
mittee was that the parties might, in their relstions with each other,
‘exclude the application of the Convention. It seemed that the supplier and
the factor could have a legitimate interest in submitting their relations
to a law other than the Convention and that such freedom should be accorded
to them, the debtor in any case not being a party to such an agreement; the
rule is thus laid down in Article 3, paragraph 1 that: "The parties to the
fhctoring contract may exclude the application of this Convention".

26. - Paragraph 2 is concerned with those situations where it ig the
supplier and the debtor whe stipulate in the contract of sale or in a
separate instrument that the Convention on interrational factoring shall
not apply in the event of +the assignment of the receivables arising under




that contract. Notwithstandihg gsome doubts as to the desirability of
allowing the parties to another contract (in this case the sale contract)
to determine indirectly the law applicable to the contract governed by the
future Convention (namely the factoring contract), the prevailing view was
that the legitimate interests of the debtor, whose position was to a
certain extent affected by the assignment, to exclude the application of
the prospective rules should also be recognized. With a view however +*o
protecting the factor who, on account of the need for certainty and speed
in conducting the transactions with which he deals, must be able to proceed
on  the assumption +that the Convention will govern the assignment, the
committee agreed that he must be given notice, and not simply by means. of
the contract of sale, of the decision of the parties to that contract that
the Convention shall not apply to assignments of receivables arising after
the giving of such notice to the factor. In comsequence, paragraph 2
provides that: "The parties to the contract of sale of goods may exclude
the application of this Convention only in respect of receivables arising
at or after the time when the factor has received notice in writing of such
exclusion”. It should be noted that the term "writing" is to be understood
in the light of the definition contained in Article 1, paragraph 3 of the
future Convention.

27. - Fineily, paragraph 3 of Article 3 provides that: hhere the
application of this Convention is excluded in accordance with the preceding
paragraphs of this article, such exclusion may be mode only as regards the
Convention as a whole’. Although special agreements may sometimes be
concluded between the debtor and the factor, in particular in connection
with the rights dealt with in Article 8, the general view within the
committee was that the future instrument should be seen as a whole which
could not be split up or modified without disturbing the balance which it
was sought to achieve between the rights and obligations of the parties
invelved in facteoring transactions.

Article 4
28, - It has been seen from the commentary thereon that Article 1
containsg a number of elements permitiing a characterisation of a "factoring
contract”, one of which is that the supplier undertakes to assign or

directly assigns receivables to the factor. Article 4 for its part pro-
vides a sound legal basis for the factoring contract effectively to assign
the supplier's receivables to the factor, certain legal systems in effect
not recognizing the global assignment of receivables, in particular future
receivables. After affirming the validity as betwsen the parties to the
factoring contract of a clause in that contract under which existing or
future receivables are to be assigned (subject to sufficient identification
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of them}, it indicates the time at which the transfer of the future

receivables takes place.

29. - The introductory language limits the scope of the rules which
follow to relations between "the parties to the factoring contract™, This
formulation was preferred to an express designation of the parties so as to
avoid any ambiguity as regards the scope of the article in those legal
systems where the term "supplier" might be understocd as possibly including
a +trustee 1in Dbankruptcy carrying on the supplier's business, an
interpretation which would run counter to the committee's decision not %o
deal with the problem of the effectiveness of the assignment agéinst third
parties (including the trustee in-bankruptcy or any other creditor of the
supplier), certain effects of the assignment on the debtor being dealt with
in Articles 7 to 9 of the Convention. Sub-paragraph (a) seecks to overceme
the difficulties existing in some legal systems caused by the fact that an
agreement to assign receivables may not be valid on account of the absence
of any precise indication of the subject-matter of the assignment. it
should be noted that it was not the committee's intention to establish a
general rule governing the validity of the contract independently of other
grounds of invalidity recognized by the applicable national law, a consi-
deration which led it to clarify the English text as follows: "g contrac-
tual provision ... shall nut be rendered invalid by the fact that ...", a
refinement absent from the French text ("une clause du contrat ... est
valable, méme si ...") as in the opinion of the French-speaking repre—
sentatives its wording could be open to no other interpretation than that
intended by the committee. The only condition imposed by sub-paragraph (a)
as regards the rule of limited validity enunciated by it is that the
receivables must be described in such terms by the factoring contract that
those subject to the assignment can be determined without difficulty, the
time at which a2 given receivable may be identified to the contract being
the conclusion of that contract as regards receivables already in existence
and, in fespect of future receivables, the time when they come into
existence. Although <the committee preferred not to lay down criteria
governing the identifiability of receivables go as to leave a wide measure
of appreciation to the Jjudge, considerations which may be relevant are, for
example, the designation by the contract of the line of goods or services
contempiated, the countries from which the supplier's customers come or,
possibly, a list of regular customers agreed by the parties to the
factoring contract.

20. - Following the statement of principle as to the validity of
global assignments, sub-paragraph (b) of Article 4 deals with the
recognition of the effects of such a clause, namely the effective transfer
not only of existing receivables, which goes without saying, but also of
future receivables, the assignment being operative in such cases at the
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very moment at which the receivable arises. While this rule reflects the
law of a certain number of States, even though the parties sometimes choosze
to make a new assignment purely for evidentiary purposes so as to avoid the
need for the whole factoring contract to be exhibited in court, in other
legal systems an act of assignment relating to specifically designated
receivables distinct from the factoring contract itself is necessary for an
effective assignment of the receivables to the factor. It was for those
legal systems which do not recognize the global asgsignment of future
receivables that the committee considered that it would be desirable to
clarify the moment at which the transfer becomes operative sc as to permit
the-determinatidn, always independently of the question of priorities, of
the time as from which the factor will become entitled to certain rights.

Article 5

31. ~ Article 5 attempts to settle g particularly thorny problem in the
field of international factoring caused by the radically. different
solutions to be found in national law concerning the question of the
validity of assignments to the factor when the supplier has acted in breach
of an undertaking to his customer not to factor the receivables arising
from their contract. The main interest of the debtor is %o guard himself
against a change in his creditor and to be certain that he will obtain
discharge by making payment +to the suppiier, thus being free from =zny
concern as to third party claims. As regards the supplier however, the
factoring of receivables subject to a prohibition on assignment may
sometimes be a source of financing necessary for the conduct of his
business. Independently of priority guestions involving third parties, the
factor will, according to whether or not national law gives effect to the
prohibition on assignment, either enjoy no rights in the receivable or
acquire rights over it in accordance with the terms of the assignment
.stipulated by the parties to the factoring contract, a problem which is
particularly acute in the event of the insclvency of the supplier.

32. - From the outset of the work on the draft, there was a feeling
that such an impertant matter could not be left aside without seriously
compromising the value of the future Convention as a whole. The underlying
aim of facilitating international factoring weuld seem to lead to upholding
the validity of the transfer, an approach initially followed in the draft
rules. Some members of the committee supported this sclution, which they
saw as providing a degree of security in international factoring
transactions, either because it reflected the positicn in their national
law or, even though it constituted a departure from that law, was neverthe-
less acceptable in the context of international transactions; other repre-
sentatives however were firmly opposed to & provision which ran counter to
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the fundamental principle of the respect of party autonomy. The guestion
was the subject of lengthy and detailed debate at various sessions of the
committee, at which the supporters and the opponents of the or%%%?al rule
adduced a number of arguments which need not be repeated here . The
committee considered compromise solutions, none of which however, after
careful examination, provided full satisfaction. The pecssibility was then
studied of combining a provision dealing with the validity of an assignment
effected in violation of a prohibition +thereon stipulated betwsen the
parties to the contract of sazle with a reservation clause which, while it
would not offer a uniform solution to this controversial question, would at
least have the merit of opening the way to a certain -measure of
harmonisation,

33. - The first attempt to settle the pfoblem by way of the proposed
new approach consisted in the affirmstion of a basic principle ("The
assignment .., shall be.effective”), combined with a rule displacing the
principle {"The provisions of the preceding paragraph shall not apply ...")
when the debtor has his place of business in a Contracting State which has
made a declaration to that effect. 'This solution was based on a similar
approach adopted in the Viennha Convention (Articles 11, 12 and 96} and was
intended, whenever the condition concerning the debtor's place of business
was satisfied, to give free play to the rules of private international law
to determine the applicable law for the purpose of resolving the question
of the validity of the assignment. Serious objections were however raised
in relation to this formula, the actual effects of which did not seem to be
clear, and which was also crificized on the ground that it could in effect
lead to the same result as that which some were seeking to avoid, all the
more So as it was probable that the law applicable to the azsignment would
most often be that of the seller's place of business, and in consequence
that of the factor, a solution which would hold out scant prospects of
protection fto the debtor.

34 -~ Moreover, on the basis of an earlier decision to limit the
principle of the validity of the asgsignment of the recejivable +o the right
to payment (following the model of the Uniform Customs and Practices for
Documentary Credits), with the consequence that the debtor could never,
‘unlike the case of other rights over the receivable, contest such a
transfer, the committee came to the conciusion that it must distinguish the

(13} See Study LVIII - Doc. 26, p. 13 et seq.




- 19 -

validity imter partes of the assignment from the questicn of its effective-
ness against the debtor. Given the agreement reached within the committee
on this important point, it decided to accept the principle of a
reservation of a substantive character which would in any event have *he
merit of guaranteeing certainty. The rule finally adopted may be set out
as follows: the general principle to be found in paragraph 1 that "The
assignment of a receivable by the supplier to the factor shall be ef fective
notwithstanding any agreement between the supplier and the debtor
prohibiting such agreement” means on the one hand that the prohibition on
assignment agreed by the parties tc the contract of sale has no effect on
the validity of the ass?%ETent of the receivable as between the parties to
the factoring contract and on the other that it does not prevent such
an assignment having effects on the debtor. The exception to this rule,
which applies by virtue of paragraph 2 when the debtor has his place of
business in a State which avails itself of the declaration for which provi-
gion will be made in the final clauses (see at present Article X of the
text of the draft), will have no incidence on the validity of the assign-
ments as between the parties to the factoring contract but will on the
other hand protect the debtor from any effects of the assignment on him

~when he has stipulated a prohibition on assignment with the supplier. It

follows that the factor cannot, in cases contemplated by Article 5,
paragraph 2, rely on the provisions of the future Convention dealing with
the position of the debtor subsequent to the assignment, namely Articles 7
to 9.

Article 6

35. - Article 6 performs a2 similar function to Article 4 in that after
providing in its introductory language that the only relations dealt with
are those between the parties to the factoring contract, it affirms the
validity and effectiveness of a clause in a factoring contract providing
for the transfer to the factor not only of the receivables but also of the
rights of the supplier in the receivables assigned: what is intended here
is to ensure that rights deriving from future sales may be transferred,
thereby removing an ohstacle existing in some legal systems, although it is
to be understood that this article also applies to the transfer of rights
already in existence.

(14) Attention should be drawn to the fact that, like Article 4, Article 5, paragraph 1
does not seek to establish a general rule on validity but is intended only to remove the

obstacle which could be created by the prohibiticn on the assignment.
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36. - Apart from establishjng the principle of the validity of +the
transfer of rights Article & indicates the methed of transfer: the parties
may agree that the assignment of the receivable wii} automatically carry
with it any corresponding securities ©r alternatively +that the rights in
question can only be transferred by a special instrument +o that effect.
When the barties are silent on this point the matter will fall +to he
decided by the applicable national law, but it is in any event clear that
whatever the choice of +the parties as repards the method of transfer, it
remainsg subject to the rules as te form or public notice of the applicable
law to the extent that they seek +o make the transfer effective against
third parties,

_ 37. - It should Tinally be mentioned in connection with the words "t}
supplier’s pights. deriving from the sale of goods"” that the committee
intended to Cover securities (to be understood in the broadest SeNnse so as
Lo embrace the different forms existing under national law) which guarantee
the aasigned receivableg in tarticular or, more generally, the performance
of the contract of szle ag =z whole; moreover, both contractual and legal
Securities are contemplated. The committee considered it useful +o cite by
way of example the reservation of title. It need scarcely be added that
this provigion in RO way affects gquestions toncerning the validity and
possible recognition abroad of Such guarantees,

the assignment between +the barties to the factoring contract, the draft
Convention contemplates .in Articles 7 to g the position of the debtor
subsequent to the assignment (subject naturally to the Provisions of
Article 5, baragraph 2), It'should be recalled that the committee chose
from the outset of its work %o dissociate the two aspects - validity {<ntepr
partes and effects of the assignment on the debtor - s¢ ag to avoid placing
the latter under a duty to make enquiries, bossibly difficult ones, which
could entail the most serious consequences for him, i

39 - Whenever the factoring contract provides that the factor shall
recover the receivables (or_in the converse case, if the factor has good
reason to require payment directly by the debtor), the debtor is under &
duty in accordance with paragraph 1 of Article 7 te make payment to the
factor, an obligation which derives from the notice given in the manner

prescribed in sub-paragraphs (a) to {c). Moreover, a condition additional
to that of notice is ocne that ths debtor did not have knowledge of any
other person's superior right to payment of the receivable. This

requirsment, which the committes Saw as being bound up with the concept of
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good faith, seems however to place a certain burden on the debtor, Tfor
although he has no obligation to conduct research into the pecssible
exlistence of creditors other than the factor, on the other hand whenever
the debtor has knowledge of another person's claim to payment of the
receivable, the present language of the provision may be taken as obliging
him to make enquiries as to the merits of the claim and, if it dces exist,
as to whether it constitutes a superior right to payment. It should in
conclusion be made clear that the two conditions (2bsence of knowledge of &
superior right and netice given in accordance with sub-paragraphs (a), (b)
and (c)) are both necessary and sufficient to create the debtor's
. obligation to pay the factor, which cannot therefore arise, in the context
- of a factoring transaction governed by the prospective Convention, from any
rules of the applicable national law, whether more or less strict.

40. - Sub-paragraph (a) recalls in the first instance the requirement
already referred to in Article 1, paragraph 1 (c) that notice must be given
in writing, a notion to be understcod in the light of the definition to be
found in Artiecle 1, paragraph 3. On the other hand this provision
indicates the person who must give notice: this may first of all be the
supplier on the ground that he is the original creditor who has concluded a
contract with the debtor; the factor has however = legitimate interest in
the debtor's receiving notice of the assignment as it is +to him that
payment must be made, and in those legal systems where priority among
creditors is determined by the order in which notice is given, he will in
most cases be more diligent than the supplier. Consequently, the committes
considered that the factor should himself be capable of giving notice of
the assighment, on condition however that he acts with the supplier's
authority, this formula simply indicating that the debtor must have
reasonable grounds for believing in the existence of the factor's
authority, if appropriate by'making enguiries of the supplier, although
questions regarding the form of the authority and the possibility for
notice to be given by other persons acting in the name of the supplier or
of the factor are left to the applicable law.

41. - Sub-paragraph (b) provides that the notice must reasonzably
identify the beneficiary under the assignment to whom the deblor must make
bayment: this may be the factor himself and the committee agreed that the
notice need not necessarily indicate that the assignee was indeed a factor,'
or a bank receiving payment on behalf of a factor. The notice must more-
over reasonably identify the receivables so that the dehtor may be informed
of the precise subject matter of the assignment while, under sub-paragraph
(e), it must relate only to receivables arising under a2 contract made at or
before the time the notice is given. In consequence, although a clause in
the factoring contract effectively transfers all future receivables from
the supplier to the factor pursuant to Article 4 of the draft Convention,
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notice of the assignment of 2 Tuture receivable will only place the debtor
under an obligation to bay if the contract under which the receivable arose
was made at or before the time notice was given.

a2, - Paragraph 2 of Article 7 provides in the first instance that pay-
ment by the debtor to the factor discharges the debtor's liability pro
tante if made in accordance with Lthe provisions of paragraph 1. On the
other hand, while the committee agfeed that the debtor's obligation to make
payment under the future Cenvention could only arise in cases where the
conditions set out in baragraph 1 were met, it was nevertheless of the
opinion that the debtor should be entitled to make bayment and thereby to
discharge his liability when such bayment would have that effect under the
applicable national law. Given the committee's unwillingness to refer to
the applicable law without indicating how it should be determined, and its
preference not to lay down a connecting factor in an instrument establish-
ing uniform rules of substantive law, the paragraph provides that payment
by the debtor in accordance with paragraph 1 shall discharge him from
liability "irrespective of any other ground on which payment by the debtor
to the factor discharges the debtop Srom Liability",

Article 8

43, - This article is concerned with the extent to which the debtor may
set up certain defences against the factor at the time of payment.
Paragraph 1 deals with defences relating to the receivable assigned and
provides that the debtor may set up against the factor all defences of
which the debtor could have availed himself under the same contract 1f such
claim had been made by the supplier. Paragraph 2 relates to defences
available to the debtor against the supplier not connected with the
receivable. The rule which has been adopted, and which is moreover to be
found in many iegal systems, is that the rights and claims on which the
debtor may rely against the other party to the contract at the +time he
received notice of the assignment may be asserted against the factor. This
solution is to be explained by a concern to protect the factor's position
in respect of contracts concluded between the supplier and the debtor which
subsequently give rise to rights of set-off of which the factor had no
knowledge,

44. - It may be noted that Article 8 limits itself to laying down two
fundamental principles concerning the debtor's rights as ‘against the
factor, many aspects of the guestion thus being left to national law,
especially those falling . under the complicated law of get-off. In particu-
lar the committee deemed it preferable not to indicate whether the rights
"available to the debtor"” are those due for payment or simply those 1in




existence at the time notice is.received. Furthermore, while the provision
confirms the debtor's right of set—off in relation to rights eor claims
Yexisting against the supplier in whose favour the receivable arpose”, it
leaves. open the gquestion of +the effectiveness of rights of set—off arising
out of any earlier dealings between the debtor and the fackor, or of
dealings with other suppliers of the debtor who assign their receivables to
the same factor. Likewise, Article 8, paragraph 2 provides that the notice
which serves to limit the defences is that given in accordance with Article
7 of the Convention. It is in consequence to be understood that the
effects of different forms of notice which will not therefore be effective
under the future Convention will be determined by the applicable national
law. Finally, some legal systems provide that in certain cases the debtor
will lose the benefit of defences, in particular his right of set-off (in
some systems when the debtor accepts the assignment), and the committee
'recalled that in conformity with Article il, paragraph 2 the absence of any
rule on this matter in the Convention would in any event mean that the
ques{ion would be determined by the applicable national law.

Article 9

45. - The case contemplated by Article 9 is that where the debtor has
already fulfilled his obligation to make payment but has not received
consideration in that the supplier has failed to perform his obligations
under their contract. The special feature of this situation following the
asgignment of the receivable is that, when looked at from the debtor's
point of view, there is a dissociation of the person who receives payment
from the one who supplies the goods or services. In the case of a
continuing relationship the debtor may certainly, in accordance with
Article 8, paragraph 2, subsequently set-off against the factor his rights
against the supplier {recourse by the factor against the supplier being
dealt with in the factoring contract); however the problem here is that of
deciding whether the factor is obliged to return to the debtor money

received from him.

458. - A certain number of arguments were adduced in the committee in
Tavour either of denying the debtor's right to recover money paid to the
factor or of leaving the problem to he decided by the applicable law. The
committee as a whole was however in agreement as regards the general
approach which would determine the solution to be adopted, namely that the
debtor's position should be neither improved nor worsened as a result of
the assignment. In particular there was thus nc reason, in the event for
instance of the supplier’s bankruptcy, for the debtor to recover a sum Irom
the factor when he might not have been able to do so had no factoring
contract been concluded. On the other hand, in those legal systems where
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‘receivable to ancther factor who acts as his correspondant in the debtoris
State, the two factors being respectively designated by practice as '"the
export factor" and "the import factor'. It is evident that from the outset
of the work it was understood that this kind of factoring should fall
within the rules to be contained in the future instrument, the position of
the subsequent factor to whom the assignment is made'being assimilated,
mutatis mutandis, to that of the other party to the factoring contract
concluded by the supplier, not only as regards the provisions concerning
the vaiidity of the assignment of the receivable but also the conditions
under which the assignment may be effective against the debtor. While the
committee entertained no doubts as to the usefulness of applying the
Conventicn to assignments as between factors, on +the other hand the
drafting of this article caused a number of difficulties arising
principally frem the fact that although the relations between the parties
to the contract for the subsequent assignment may be assimilated to those
between the parties to the factoring contract, the “underiying sale
relationship retainsg its relevance in a number of respects. The present
werding of Article 10, paragraph 1 is a combination of two approaches to
the transposition to subsequent assignments of the rules of the Convention
previously examined by the committee; at its final session however it
considered that the drafting called for improvement, in particular in the
light of a detailed examination of +the way in which the transposition
mechanism would operate in connection with each of the provisions of the

future Convention.

49. - Article 10 contains provisions relating to the future Conven—
tion's scope of applicetion as well as substantive rules of law. The
introductory language of paragraph I determines the connecting factor
according to which the Convention will apply tc subsequent asgsignments of
the receivable by the factor or by a subsequent assignee. The committee
rejected a number of criteria such as the particular characteristics of the
contract for the subsequent assignment of the receivables or the character
of the parties to that contract; nor did it consider it desirable +*o
establish a connecting factor based on the subseguent assignee's place of
businesg or on an alternative conflicts rule mbdelled on Article 2,
paragraph 1 (b}, principally because the subseguent assignee is most coften
in practice a factor with his place of business in the same State as the
debtor. The only condition required for the rules of the Convention to
apply - in accerdance with sub-péragraphs {a) and (b) - to a subsequent
assignment of a receivable is that the latter has previously been ..,
assigned by a supplier to a factor pursuant to a factoring contract
" governed by this Comvention'.

(15) See Study LVITI - Doc. 23, p. 5 et seq., which also sets out the drafting proposals

made by the Secretariat.
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(with the exception of Articles 7 and 8 which are dealt with ip
sub-paragraph (b)) apply ta any subsequent assignment of the receivable by
the factor er by a Subsequent gssignee, The term "subsequent assignment:
is to be Understood ag referring to the transfer or the I'eceivable by the
person %o whom it has been assigned ang not, of Course, {g g second
fravdul ent assignment by the Same assignop, In thig Connection it may be
recalled that & Proposal was made at the Second session of the Committee
for the inclusion of 8 separate article laying down a limited Prioritijes
rule whjch would apply in suéh Cases; given however the difficulty' of
Teaching G€reement on g criterion acceptable to all legal S8ystems and of
the restricteg SCcope _whlch_ Such a ryie would enjoy in Practice, thig
Proposal wag rejected by the committes, Moreover, if g series of transac—
tions takes place following the first assignment;, all of thoge assignmentsg
will be governed by the Convention Provided that that assignment was itselfr
governed by the Tules of the Convention and, asg indicateg above, thig will
be the Case whatever the form or the characteristics cf the subsequent
assignment or assignments and the status or pPlaces or business of the
subsequent d58ignees. The committee tonsidered that the flexible
formulation of the rule contained ip sub—paragraph (a) would permit those
called upcen tg interpret it to apply to any subsequent assignment of the
receivable the Principleg governing gan assignment made bursuant p a

context of subsequent assignments, in Fespect of eaep of the articles ip
question. In the first blace Article 3, which permits the parties tqo
exclude the application of the Cdnvention, has been'included among those

parties +to 4 subsequent assignment to  exclude the application or the
Convention to their transaction, it wonlg be breferable to indicate in
detail +he operation and effectg of such a rule, in Particular in regard to

the debtor wWill continye to be Protected frop the effects of  such
assignmentsg, anally, the Circumstances in which the debtor may recoverp
payments made to a factor which are set out ip Article g9 may  without
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difficulty be transposed so as to apply to a subsequent assignment as it is
obvious that the debtor will only pay once, either to the assignee of the
supplier when there is only one factor, or to the last assignee in the
event of successive assignments, especially when the factoring transaction
is performed by two factors.

51. - As regards Articles 7 and 8, the committee considered it useful
to reconsider at its final session the fiction contained in subﬁparagraph
(b) of Article 10, paragraph 1 whereby the subsequent assignee is, as
regards the debtor, placed in the position of - the factor: for the same
reasons as those set out in relation to Article 9, the debtor is, in the
case of a subsequent assignment, required to pay only the subsequent
assignee, subject to the requirements of Article 7, paragraph 1 being met,
and he is discharged from liability in accordance with paragraph 2 of that
article. Similarly, the debtor may set up against the subseguent assignee
any of the defences under the contract of sale and rights of set-off
existing asgainst the supplier referred to in Article 8. It may therefore
be noted that in these circumstances the draft Convention is silent as to
the rights of set-off available %o the debtor ggainst the last assignee
arising out of his relations with the factor or any earlier assignee, a
matter which will in consequence fall to be determined by the applicable
national law.

52. - When not:ce o the subsequent asgignment is not given to the
debtor, the latter is informed only of the first assignment made pursuant
toe the factoring contract and thus in such cases the rules contained in
Articles 4 to 6 will govern the corresponding aspects of the wvalidity of
both the first and the seccnd assignments, although the provisicns of
Articles 7 to 9 will be of relevance only to the first assignment. As a
general rule however, in internatiocnal factoring transactions, the supplier
gives notice tc the debtor that he must make payment to a person who is in
fact the subsequent assignee, no notice having been given of the first
asgignment. BSince only notification factoring is dealt with by the future
instrument, pursuant to Article 1, paragraph 1 (c), it was important to
ensure that the absence of notice regarding the first assignment would not
have the effect of excluding it from the appiication of the Convention (and
in consequence all subsequent assignments) and for this reason it was
decided to include a provision such as paragraph 2 of Article 10 by virtue
of which "Wotice to the debtor of the subsequent assignment may also
constitute notice of the assignment to the Tactor"”,

53. ~ Paragraph 3, which provides that "This Convention shall not apply
to an assigmment which is prohibited by the terms of the factoring
contract” was introduced at the request of one delegation which recalled
that ite law did not allow a receivable which had already been assigned to
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be assigned a second time and that factoring contracts contained a clause
wherehy the factor undertook not to reassign the receivable; in the context
of international transactions - the supplier directly assigned the

receivables to an import factor in the same State as that in which the.

debtor had his place of business. Tt may however be rnoted that doubts were
expressed within +the committee as to the need for such a provision; in any
event it does not seem that the possible application of the Convention to a
subsequent assignment made in viclation of a prohibition contained in the
factoring contract would validate such an assignment (Articles 4 to 6 in
effect doing no more than laying down rules of limited validity), this
question being determined by the applicable national law, which is indeed
the result to which paragraph 3 leads. Furthermore, as regards the effects
on the debtor, he would not, unless the supplier himself had given notice
to the debtor of the subsequent assignment made in contravention of his own
obligation in the factoring contract, be under a duty to pay the subsequent
assignee pursuant to Article 7 since the latter would have no authority
from the supplier to give notice of the assignment.

Article 11

54. — Article 11 concerns the rules of interpretation te be applied in
respect of the future Convention. The language of paragraph 1 is based on
that of the corresponding provision of +the Vienna Convention, namely
Article 7, which has been incorporated in a number of international trade
law cenventions and lays stress on the promotion of uniformity in the
application of the Convention, having regard to its. international
character, so as to avoid the attempt at harmonisation at legislative level
being defeated by different or piecemeal approaches at the stage of
implementation by Judges or arbitrators: the paragraph also refers to the

observance of good. faith in international trade. Furthermore, a new.

consideration, not to be found in the precedents for the wording of this
article, has been added‘to those designed to aid in the interpretation of
the Convention, namely its object and purpcse as set forth in the Preamble,
S0 as to ensure that the Convention will be applied in accordance with the
intention of its authors and with the declared objectives of States when
they become Parties to it. Finally, paragraph 2 supplements the first part
of paragraph 1 in that it is directed not to the interpretation of the
brovisions of the Convention but to the principles +o be applied to matters
governed by the Convention which are not settled by it: for such cases,
mention is made of the general principles on which the Convention itself is
based and, moreover, of the law applicable by virtue of the rules of
private internatioral law. It should be noted that uniike the Vienrna
Coenvention {Article 7) and the Geneva Agency Convention (Article 8) which
‘contemnplate reference to the applicable law only in the absence of general

mwmmmmmwmmmmm«wi ‘E
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principles on which the Convention is based, such principles and +the
applicable law are here placed on the same footing.
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