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1.- Following the second session of the Unidroit committee of
governmental experts : for the preparation of a draft Convention on
international financial leasing, held in Rome from 14 to-18 "April 1986, =a
number of comments have been received by the Unidroit Secretariat on the
text of  the: preliminary: draft uniform . rules ag it emsrged from that
session. These comments.have been submitted by the Governments of. Austria,
Portugal and Switzerland and by the Hong Kong Equipment Leasing Associa~
tion. For ease of presentation, these comments are grouped together below
under the provisions of the preliminary draft uniform rﬁlesfprpéndix to
Study LIX'- Doc. 33) to which they relate. - S T

Preémble

2.~ The Portuguese Government's .comments on the third clause of the
preamble indicate that they find the words "are 1ll-suited" preferable to
the words "need to be adapted", They feel that the words ''need to be
adapted" -could lead to the conclusion that the Convention seeks to do
nothing more than tec adapt the ‘rules of the contract of hire to fit-
financial -leasing, whereas, in their opinion,'the‘Convention should not, .
even implicitly, take a position on the legal nature of "leaming".

Article 1

3.- The Hong Kong Eguipment Leasing Association in its . comments on -
Article 1 states that this article does not provide for the situation where
at the time of negotiating a lease the lessee has already entered into a
contract of sale and purchase with-.the ‘gupplier and where, accordingly, in
order for the lease to take effect, this contract has to be novated to the

lessor.

Note by the Unidroit Secretariat: This type of situation is indeed
intended to be within the purview of Article 1 (1) of the uniform rules.

4.~ It asks why the words "for bqsinessjér}pr0£esaipnaL purposes” are
Included in Article 1 (1)(b), pointing out-that g Tinancial lease could be
entered into by a lessor and lessee where the lessee was in fact utilising
the equipment for a non-business purpose, such as the lease of a motor
yacht for pleasure purposes.




Note by the Unidroit Secretariat: The words "for business or pro-
fessional purposes” were included in Article 1 (1)(b) to make it clear that
the uniform rules did not purport to extend to consumer leases, the rules
applicable to whlch clearly involved different considerations from thoae
relevant to non-consumer transactlons.

8.~ It further asks whether Artlcle 1 (2)(0) is 1ntended to exclude a‘
1easlng agreement under which the rentals are calculated on a floatlng rate

basis.

Note by the Unidroit Secretariat The language chosen in Article 1
(2)(¢) - the calculation of the rentals must "take into account" ‘the amor-
tisation of all or part of the cost of the equipment - was del1berately'
flexible so as to encompass as many variations on the basic pattern of a
finance lease as possible; hence it is submitted that the language of this
provision should not be read as excluding a leasing agreement under which
the rentals are calculated on such a floating rate basis.

Article 2

8.~ The Hong Koqg_Equlpment Leasing Assoc;atlon suggests that thér
words "closest relationship to" in the third line of Article 2 (2) should
be subst;tuted by the words "most real and substantlal connection w1th" '

Note by the Unidroit Secretariat: The Ianguage éﬁployed"iﬁ'ﬁfticle'
2 {2) is directly modelled on that used in Article 10(a) of the Unitegd
Nations Convention on Contracts for the International Sale of Goods
concluded in Vienna on 11 April 1980 and Article 8{a) of the Unidroit Con-
vention on Agency in the International Sale of Goods concluded in Geneva on

17 February 1883.

Article 3

7.- The Hong Kong Equipment Leasing Asscciation suggests that 'the
words "at any time durlng or at the end of the pr1mary lease period" might
be inciuded after the word "equlpment” irr the last 11ne of Artlcle 3.

Note by the Unidroit Secretariat: This suggestlon would be in line
w1 th the 1ntent10n behlnd this pr0v151on.




o Article 4

8,.,- The Austrian Government suggests that an additional clause should
be added on to Article 4 {1) which would &s a result read as follows (the
addiﬁidnal'wdrds'befng'underlined): ' :

“"The supply agreement may not be varied without the consent of the
lessee except the variation does not affect the lessee's rights.": —

Note by the Unidroit Secretariat: This provision was never
intended to interfere with the parties' right to negotiate better terms for
theméélves, all the more so as the negotiation of such better terms.between.
the suppller and- the lessor could well, for example, have the effect of im-
proving the terms of the leasing agreement for the lessee, notably in the
shape of'lower rentals. The effect of the rule contained in Article 4 was
te prevent variation of the parties' respective "agreements" in such a way
as would be to the detriment of the party not party to the veriation..
chéﬁéf,ffhe‘drafters of the uniform rules have hitherto not considered it
to be feasxble or worthwhile to formulate a workable distinction: between
the negative and the positive impact of individual variations . on -the
p051tion of such a party (see Study LIX - Doc. 25, §71}.

2.~ Article 4 fE)could be deleted in the opinion of the Austfién
Government ' ' : : T :

N "Note by the Unidroit Secretariat: This is not the first time. that.
the delétion of this provision has been put forward.. It is perhaps accord-
irigly approprisdte to refer the reader to the discussion of the fate of a
similar proposal made at the first session of governmental experts in Study
LIX -~ Doc. 25, at §§72-73.

Article 5

10.~ The Austrian Government feels that Article 5.(1) needs to be
eclarified, so as to make it clear that it does not affect national law
regarding bankruptcy. It takes the view that the lessor's real rights in
the equipment should have neither more nor less effect than such real
rights would gerierally have under the applicable national law.

11.~ The Hong Kong Equipment Leasing Association expresses itself to be
unclear as to the meaning of the words "real rights', although it assumes
that they refer to the lessor's rights in the equipment as owner. It
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points out, moreover that simply to refer to the lessee's trustee in
bankruptcy in this Article would aﬁbeéf to restrict the reference to where
the lessee is an individual, suggesting that this reference should perhaps
therefore be expanded to 1nclude a liguidator of the lessee in cases where
the 1essee mlght happen to be a corporatlon. :

12.~ To the mind of the Austrian Government Articlé 5 (2) ‘does not have -
great practical importance in so far as rules on public notice exist only
in Saskatchewan. It alsc feels that the reference to the main place of
business is not approprlate and that the provision should: therefore: be:

deleted.

- Note by the Unidroit Secretariat: It is not true to say that only
Sa;katchewan has enacted publlc notice rules for finance leases. Already’
wishin Canada Saskatchewan was not the first prov;nce ‘to legislate in this
finld, Ontario hav1ng already shown the " way with the Personal Property
Security Act, 1967. This in turn was 1n=p1red by Article 9 of the Uniform -
Conmerczal Code of the United States of fmericd, which ‘makes leases by way
of security subject to registration. Such public notice” rulés daré, how-o
evir, not a speciality of the Common law. In France finance' lsases ("opé«
ral.ions de crédit-bail") were made subject fto registration ty décret: n®
72.665 of 4.VII.1972, as alsc in Portugal by decreto-lei mn?®. 171/79 of~
6.11.1979. Other public notice rules erist in respect of finance leases

under legislation passed in Belgium and Korea.

13, - The Hong Kong Equipment Leasing Association argues that Article 5
i4- should be restricted to permitting any credltor of the lessee to have a
119n or any other similar possessory security interest in the equipment but
should not otherw1se permit the creatlon of any  other kind of dgecurity
interest (i.e. by way of mortgage, charge or hypothecatlon) over the

eqt ipment.
Article 7

14.. The Austriin Government suggests that Article 7 (1) should only
deit] with damage cased by the equipment, while recognising that the lessor
ma~ of course owe the lessee contractual duties, which are not (expressly)

nr:v1d9ﬁ for in the prellmlnary draft unlform rultes;

15, : The Portugpese Governmtnt prOposeq the alteration of the drafting
" Articie 7 (1)(a) to avoid it appearlng to take yet ancther position on
the legal nature of leasing. I would propuse replacing the words “merely
by acting in its caracity of lessor! by fthe words "that would fall within

11: scope if 1# conlerned oniy n contract of hzre



16— Referring to Article.7 (1)(c) and the fact.ihat the only example
of the lessor's liability that it. gives is as an owner, the3:Austrigg
Government suggests that a second, example should be given, referring to any
product liability which might be.imposed on the lessor in its capacity. as
importer of the equipment, arguing that this might be of. greater pracﬁiﬁal
importance than the other instance of the lessor's liability cited, namely

as owner.

. -17.~ As regards the two alternative versions. of Artiélé:7'(2l_put,iore
ward.at the second. session of governmental experts (see Appendik thStﬁdy_
LIX - Doc. 33), both the Austrian and the Portuguese Governﬁehts.indicaté:
their preference for Alternative I, the Portuguese Government—éﬁpréssihg'
the opinion that Alternative II might demage the interests of the lessor
through baseless claims being put forward to a superior title or right,
whereas the Swiss Covernment comes down in favour of Alternative II. Tt
argues that frequently only legal proceedings will be able to establish
whether or not the person in question has in fact a superior title or right
and that in such proceedings the lessor's intervention (and the liability
that it may incur} is necessary, in particular. in the interests of the

lesseeg,. -
‘Article 8

~:18.- The Hong Kong Equipment Leasing Association suggésts 'ﬁﬁat the
words !'of equipment of the relevant kind or type" be included after the
word:‘usger! in the second line of Article 8 (1}. .

©o18e=n 1% further suggests that tﬁe words.hdr hold.the equiﬁmént:uncondin
tisnally: to. the order of the lessor" be added at the end of Article 8 (2).

- Article 9

70.- The same association points out that its comments regarding the
words "professional or business purposes' that. it raises in relation to
Article 1 {1)(b) (see §4 supra) also apply in relation to Article 9 (1},

21 .- Noting that the guestion of whether_the=les§¢e,is given the right
to vary the supply agreement is left open in Article 9 (Z)J the Portuguese
Government points cut that, on the one hand, to deny the lessee this right
would be tantamount  to- placing ‘a severe limitation on the pessibility
generally reserved to the lessee to go against the supplier but, on the
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other hand, to grant the lessee this right would be to enable the lessee to
defeat the léssor's’ interest in seeing the leasing agreement performed (a
31gn1f1cant reduction in the price under the supply agreement would entail
a correspond1ng rédiction in ‘the 1lessor's financial’ return on the

trangaction). " It concludes that the risks inherent 'in an 1ntermed1ate'
formula (for instance, "substantially vary"): would probably -be preferable -
to the drawbacks of either of the present alternative ‘selutions. L

22.- The Swiss Government sees a case for it to be expressly provided
in Article 9 {2) that the lessee is ‘not entitled to-vary the -supply
agreement, noting that this right- dould’ in fact be given- to the lessor,:
even though. thig 'is not done in ~ the’ prellmlnary draft un;form rules..

(Article 4 (1)).

Article 10

t'23.4The'Hog&”KbnggE@uipmeht Leasing Association declares itself -to be.
unhappy with the concern behind all ‘the provisions contained in Article 106: -
So far as it understands the concept of a finance lease, it is that -the .
lessor is merely acting as the financier in the transaction in respect of
equipment which the lessee has chosen from a particular supplier and in
which the lessee has negotiated the terms and conditions of the supply
contract directly with the supplier. It concludes that the lessor should.
avcordingly, not be involved in any dispute concerning the condition
“quality or merchantablllty of i the eqguipment, while recognising, however
that the lessee should obviously not be #required “to pay rentals for.
equipment which it cannct obtain the effective usée of. - On the other hand,.
the lessor qhould in its opinion, be fully compensated for any and all
expenses it may- have incurred by virtue of entering into the lease contract
with the lessee, such as- paying the supplier for the equipment which it may
wall have had to do under an irrevocable letter of credit prior to delivery
of the equipment tc the lessee and its inspection. One way it suggests for
dealing witt this is for the lessee to pay off the lessor the full purchase
price it has paid for the equipment together with all its other costs and
expenses related to the entering into of the leasing agreement and for the
lessor thertafter to aSSLgn all its rights under the supply contract as
agalnst the suppller to thé lessee such that the lessee can. thereafter
pursue whatever action it thinks fit - against the supplier., At the moment
the Hong Kong Equirment Leasing Association does not believe these matters
have been fully covered under ‘Article-10-tc the satisfaction of the. lessor
who appears, 1+ notes, to be requ1red o carxy some GQUlmeﬂt risk.

' “éhl- The Austrian Government, “referring - to Artic]e 10 (1) and 2y,
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proposes that the lessee s rlght to réject the equipment ‘should be subject
to the same tlme—llmit as ‘the warranty glven in respect of the equlpment.

25.- As regards the alternatlvs solutlons proposed in Article 10 {3},
the Austrlan Government 1nd1cates its preference for Alternative 11y
whereas ‘the Swiss Government finds Alternatlve I better on the ground that

it 1s hard to conceive of what has been paid being given back without the . -

contract flrst bexng termlnated whlle, nevertheless,” admitting that
Alternative II has the advantage of offering the lessee an “additional

possibility.

Afﬁicle i1
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30.- The Hong Kong_Equ1pment Leaelng Association stabtes that it dcee
not fully understand what is interided to ‘be covered in Article ‘11 -(4):
asks whether the inténtion is to make @ distinction between terminating the
lease .agreement and termlnatlng the lease of the equipment under the
leasing agreement or whether the 1ntent10n 1s eomethlng else,. 1t points
out that, if the lessor 1s entitled ‘to terminate .the. leaelng of the
equipment under the 1eaelng agreement by virtue of .a breach by the" lessee,
it will obviously certalnly WISh to’ accelerate payment cf the outetandlng 2

balance of the rentels.

Note by the Unidroit Secretariat: The idea behind Articls 11 (4):
is to avoid what was considered to be the injustice that would have been
wrought by allowing the lessor, upon substantial default by the lessee,
hoth to terminate the leasing agreement - and thus to obtain possession of
the equipment, which it would then sell or re-lease - and to benefit from
an acceleration clause. It therefore in esffect requires the lessor to
elect between the exercise of ore or the other of theee remedlee.

Article 12

31.— The Austrian dovernment euggests replac1ng the words' "ér ‘otherwise -

deai with" in Article 12 (1) by the words "or otherwise dlepose of"

32.- The Swiss Govzrnment finds it hard to imagine an assignment of the

equ1gment (the Sw1es Covernment's underlinlng) by the lessor which would
not relieve it of any of ite dutles under the lea51ng agreement ‘nor alter:

the nature of this egreement

Note by . the‘Unidrcit Secretariat: It is. perhaps: worth “recalling
the or1g1na1 reason for the 1ncluelcn of this provision “in - the " uniform
rules. Thls was to ensure that ‘that spec1ee of financial lease known as a

1everaged lease be not left outside the ambit of the uniform>rules; in -

Article 1 (1) effectively delimited by reference to thiree parties (lessor,
lessee, supplier}. The significance of the lessor's ‘right of assignmert in
the context of such a lease lies in the fact that, in exchange for putting
up a large prcportlon of the capital necessery to . magke. the purchase of the
ltem of equipment to be leaeed ‘an additional parfy or additicnal parties
agree to take an, 3551gnment from the lessor of the benefit of the stream of
rentals prov1ded for under the leaelng agreement " The lessor as owner of
the__}eesed equ1pment meanwh11e is entitled to such tax indemnification
benefiee_as are evailabie_in"respect of finante leases. -



o The English text of th%e prOVLsion whlch goes back e the corre-
spond1ng provision (Article 10) _,of the. preliminary. draft uniform rules
adopted by the study group at its thlrd session, the original of which was
drafted in English has consistenfly .raised problems for franslation into
French. Thus, whereas the opening qentence of the. Engllsh text of Article

12 (1) states

"The lesse%' hey transfer or ofherwiee deal with all or any of its
. rights in the equipment or under the leasing agreement (emphas1s
added), : , S

the French text ‘talks rather about the leesor belng able to as31gn thef
egulgmen or. all or any of its -rights under the. leasing. agreement. . (”Le_
crédit-bailleur peut céder le matériel ou tout ou partie des créances qu'il-
tient du contrat de crédit-bail"),

In the light of the foregeoing, it is respectfully submitted that
the Swiss Government's comment on this provision springs from what may have
been an infelicitous rendering in French of the idea whlch the English text
of Article 12 (1) seeks to convey. -

3 - The Hong Kong_Equlpment Leas:ﬁg_ﬁss001atlon asks why Artlcle 12,
t1). restricts an assignment by the lessor .to its being able. to. assign its
rlght and benefit in the equipment or under the leasing agreement and is ..
not similarly extended to an assignment of the lessor's duties. It argues
that, such an assignment of the lessor's dutles should -surely . also be per-
mitted subgect toe the agreement of the lessee,

Note by the Un1dr01f Secretariat The orlginal intentxon behind
the 1nc1ue10n of this provision in the uniform rules Hhas already been .
expounded in this paper (see § 32 supra). The answer to the query lodged. .
by . the Hong Kong Eguipment Lea51ng Association is accordingly very simple:
the draftere .of the uniform rules did not see any need to regulate the
matter of the lessor's ass ;gnment _Qf its duties _under the.. leasing
agreement, in the same way as they did not see fit to regulate a whole host
af nther aspects of the contractusl relations between the various parties
to the atypical leasing transaction addressed by the uniform rules. Their
aim has never been to lay down an exhaustive regulation of this transaction

(%Y This provigion reads as follows:

"The lessor may, with the gonsent 6f,the.;essee, tranafer its right,
title and interest in the leasing agreement to a third party. Such. -an
assignment may alter neither the nature of the leasing agreement nor 1its
legal tre:atment as provided in this Convention.!




but rather, more modestly, to estublish a limited number of essential
criteria from which, it would henceforth be possible to deduce .its atypical
credent;als. The questlon of the lessor's assignment .of its duties under .
the .leasing agreement was not .felt to require regulation in this context.
This is not to .say. that. the ~drafters —of .the uniform. rules intended -the-
inference to be drawn that the possibility of such an assignment by the
lessor was thereby excluded On the contrary, this, like many. other
contractual matters, was esimply left to be determined by the parties.

Admlttedly, the equatlon was somewhat altered at the last sess1on
of governmental experts with the acceptance of the proposal of one dele~
gation for the inclusion of a provision affirming the lessee's right of
aseignment (Article 12 (2)). This right, though, is necessarily .circum-
scribed, . being made exprossly subject to the lessor's consent and any- -
rights. of third partlee.,f

Article 13

34.—,The.géustriahiaGovernment expresses its general approval of . the .
terms of Article 13 (1). It nevertheless feels that there needs: to. be some.
guarantee that all three parties are sufficisently aware whether or not the
future Convention is apolicable. It eccordinglyupreposee=that:an exclusion
of the Convention either by the terms of the agreement .between the lessor
and the;leseee-on by those of the. agreement between the -lessor and the
supplier should only be effective. where. the third .party . (either. . the
supplier or .the lessee respectively) is given notice of. such an exclusion..

35.- Commenting on Article 13 (2}, the Swiss Government suggests that
other. provisions. might be =stated to be mandatory in character, in the
interests of the.lessee and so -as to take account of the nature of leasing
transactions as contemplated by -the preliminary .draft. .. This observation
is, +in  particular, -true .of Article .7.-(2);..dealing with . the . lessor's
liability ‘for certain disturbances. of the lessee's quiet possession, which
would appear to be strictly bound up with. its capacity of owner of the

equipment.
Article 14

36.- The Austrian Government feels that it will in practice be
difficult to discern any general principles.on which the preliminary draft
uniform rules are based and accordingly suggests that the words "in
ronformity with the general principles on which it is  based"” gould be

deietéd[:
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Note by the Unidroit Secretariat: One of the principal diffi-
culties for which the uniform rules were contemplated ag a corrective was
the inadequacy of the legal treatment hitherto reserved to the type of
leasing transaction addressed therein. In the absence of recognition of
its sui generis status, it wes invariably dregged this way or that into one
or other of the classical contractual gchemata from which it had evolved.
The uniform rules do not claim to represent an exhaustive regulation of the
subject-matter addressed therein. Such broad terms of reference were in
any event always considerd to be inopportune in so far as leasing has
proved itself to be particularly flexible and liable to constant evolution,
The uniform rules accordingly only constitute s basic, minimal legal
framework and have all along been intended to be largely permissive, in re-
cognition of the importance of the parties, responsible for the creation of
the financial leasing mechanism in the first place and for its subsequent
manifold developments, being left maximum freedom of contractual manoceuvre.
Lacunae will therefore inevitably arise in the interstices of the uniform
rules so that it is essential, if the uniform rules® objective of confer-
ring a sui generis legal status on financial leasing is not to be
compromised by judges falling back for the resolution of these lacunae on
those very principles drawn from neighbouring legal concepts the
inappositeness of which to financial leasing provided the whole impetus for
the drafting of uniform rules in the first place, for Judges, in Tashioning
their approach to these questions, to seek inspiration from the general
principles underlying the uniform rules, to wit essentially the indicies of
the sui generis status instanced in the uniform rules' treatment of the
issues addressed therein.

37.- At the second session of governmental experts the committee was
seized of a set of draft finai provisions capable of embodiment in a draft
Convention to be built around the uniform rules (Study LIX - Doec. 27). In
the event there wag not time for the committee to consider these draft
proviegions. The Austrian Government in its comments nevertheless states
that of the alternative versions proffered for an Article T it would prefer
Alternative 17,






