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CORRIGENDUM

At page 25, paragraph 38, line 15:'for the words "“the legsee's right
to quiet possession" read "the lessor's warranty of quiet possession"



. - Pursuant to the decision of the Unidroit Governing Council,
tauken at its 6? ses§ion held in Rome from’ 2 to 4 May 1984, to set up a
commi ttee of governmental experts to finalise the text of the preliminary
draft uniform rules on  international” financial leasing adopted by a
imidroit study ” group, the first two sessiéns of the Unidroit committee of
rovernmental  experts  for  the ‘preparation of 'a  draft Convention on
tnternational financial leasing were held” in Rome at the seat of the
Institute from 15 to 19 April 1985 and from 14 to 18 April 1986 respec-
tively., The third and tinal SESSIOH of this con}ttee was held in Rome at
the seat. of Unidroit from 27 to 30 April 1987.° " As during the previdus
two nesslons, the committee was chaired by Mr Lfsz16 Réczei {Hungary), with
Mr Royston M. Goode (United Kingdom) acting as deputy chairman and chairman
of the drafting committee. It was in-this dual capacity that Mr Goode
vhaired the final two sessions of the committee, held on 30 April, at which

the committee proceeded to its final reading on the basis of a revised text
broposed by Lhe drafting committee. ) -

2. - The followihg Governments, international organisations and

professional associations were represented at the session:

UNIDROIT MEMBER STATES

ARCENT [ NA Mr' Juan Carlos PALMERO,
‘ Secretary of State for Religious Affairs,
Ministry of Foreign and Religious Affairs,
Palacio San Martin,
Arenales esqg. Esmeralda,
1061 Buenos Aires

(1} As prior to the second session of the committee, a co-ordination
mecting of the Council of Ministers of the European Communities was held in
Brossels on 7 April 1987 with a view to permitting an exchange of views
amenprat s BEC member States opn those aspects of the Unidroit preliminary
draft uniform rules le!'t undecided at the second session of goverrumental
experts. This exchange of views was conducted on the basis not only of the
comments  submitted by EEC iovernments, namely the Governments of the
Federal Republic of Germany and Portugal, for consideration at the third
sension of governmental experts but also of those cther comments submitted
for such consideration, notably the proposals made by the Government of the
lniterd States of America. This co-ordination meeting was itself prepared by
anoinfarmation meeting on  the cg-ordination of banking legislation on
inaneial teasing convened by the Commission of the European Communities in
Mrssels on 6 April 1987, ' n




AUSTRALIA

AUSTRIA

BELGIUM

BULGARIA

CANADA
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'Ms Allson PERT,

Actlng Pr1nc1pal Legal Offlcer,
Internatlonal Trade Law and Intellectual
Property Branch

Commonwealth Attorney-General's Department
Robert Garran Offlces,

Natlonal Clrcult o

;Barton, Canberra, A.C. T. 2600

Mr Martin ADENSAMER,
Publlc'Présecﬁtor.

Federal Ministry of Justice,
Neustlftgasse 2,

A - 1070 Wlen

Ms Catherine DEBOYSER,
Secretalre d‘adminlstratlon
au Mlnlstere de 1a Justlce{

‘Place Poelaert 3,

B - 1000 Bruxelles

Mr Miltcho KRESTEV,

Head of Sectlon,

Supreme Court of'Bulgarla,
Ul. Vitocha 2

Sofia 1000 '

Mr Dimluar TADARAKOV
Director,
Bulgerleasing,
Slavjanska 8,

Sofia 1000

" Mr Viadimir PENKOV,

Legal Adviser, 7
Mlnlstry of Trade,'

C UL, Sofllska Komuna 12

Sofla'

Mr Renald €. C. CUMING

_Professor of Law,

College of Law,i '
Unlver51ty of Saskatrhewan,"
Saskatoon,

Saskatchewan, Canada 57N QWO




CHILE

PEOPLE'S REPUBLIC
OF CHINA

COLOMBLA

FINLAND

er Hernan RIOS DE MARIMON
‘ Ambassador of Ch11e in the Netherlands,

Maurltskade 51
2514 HG Den Hagg

Mr Yubln HUANG

-ﬂt:Legal AdV1ser,
'_Department of Treaties and Law,
'M;nlstry of Foreign Economlc Relations and Trade,

2 Dong Chang An Jle,
Beijing

Ms Yuedlao ZHANG

_D1v1510n Chlef
' -Department of Treaties and Law,

Ministry of Forelgn Economic Relations and Trade,
2 Dong Chang An Jie,

Beijing

& Mr Xlouru KIE,

Legal Offlcer, o

Department of Treaties and Law,

Ministry of Forezgn FEconomic Relations and Trade,
2 Dong Chang An Jie,

Belligg

M Ricardo MARTENEZ MUNOZ,

Charge d Aff41res ad interim,
Embassy of Colomb;a in Italy,
Via Giuseppe Plsanelll 4,
00196 Roma

'Mr Manuel LEAL ANGARITA

Attorney, N
Carrera 9 N° 70 & 35,

Bogota

Ms Pauline KoquLo -
Legal Advzer. o
Ministry of Justice.
Bteiaeqplanddl 10

_00130 Hels;nkl




FRANCE

FEDERAL REPUBLIC
OF GERMANY

GREECE

HOLY SEE

HUNGARY

INDTA

Mr Jean-Paul BERAUDO,

"MagiSﬁFat;VChef de bureau du droit
- international au Ministdre de la Justice,

13 place YendSﬁé}
75001 Paris B

Mr Christian GAVALDA,
Professegr:de droit commercial
et bancaire & 1'Université de

" Parig’I Panthéon-Sorbonne,

12 place du Panthéon,
75005 Paris

Mr Eberhard REBMANN,

Legal Adviser,

Federal Ministry of Justice,
Heinemannstr. 6,

D - 5300 Bonn

Mr Ioannis VOULGARIS,
Professor of Private International Law
and Vice-~Rector,

Democritos University of Thrace,
Dimoeritou 17,

691 00 Komotini

Mr Pioc CIPROTTI,

Président du Tribunal de la
Cité du. Vatican,

Via Antonio Cesari &, vill, A, Int. 3,

- 00152 Roma

Mr L&szld RECZEI,

Ambassador (retired);

Professor of Law, University of Budapest;
Honorary member of the Unidroit Governing
Council;

Chairman of the Committee,

Szerb u. 17,

H - 1056 Budapest

Mr Dinkar KHULLAR,

First Secretary (Commercial),
Embagsy of India in Itely,
Via Venti Settembre 5,

00187 Roma



TRELAND

I'TALY

JAPAN

KOREA

Mr John F. GORMLEY,

‘Legal Assistant,.

Office of the Attorney-General,

.GOVernment"Buildings,

Merrion. St.,
Dublin 2

Mr Guido FERRARINI,

Associate Professor of Banking Law,
University of Genoa, -

Via G. d'Annunzio 2/57,

168121 Genova

Mr Norihiko ISHIGURO,

Deputy Director,

Service Industries Office,

Industrial Policy Bureau,

Ministry of International Trade and Industry,
1-3-1 Kasumigaaeki,

Chiyoda-ku,

Tokyo

Mr Masahiko YANE,

Chief of Section,

Service Industries Office,

Ministry of International Trade and Industry:,
1-3-1 Kasumigaseki,

Chiyoda~ku,

Tokyo-

Mr Ki-Chul LEE,

Deputy Birector,

Treaties Division,

Ministry of Foreign Affairs,

" Jongrokoo lepyungko,

Seoul

Mr Dai-Hee AHN,

Public Prosecutor,
Office of Legal Aftfairs,
Ministry of Justice,
Joongang-dong 1,
Kyungkido Kwavhum,

Seoul :
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POLAND

PORTUGAL

SOUTH AFRICA

-B -

Mr Jean Mathias GODART,
Attaché de Gouvernement

"auprés du Ministére de la Justice,

16 .boulevard Royal, :B.P. 9,
L - 2910 Luxembourg ™ -~

Ms Maria MARIN~BOSCH,
Second Sedretary; . &
Embassy of México in- Italy,
Via Lazzarg -Spallanzani 16,
Q0181 Roma -

Mr Qre A. AKERELE,

Third Secretary,

Embassy of Nigeria in Italy,
Via Qrazio 14 - 18,

00193 Roma

Mr Gabriel WUJEK,

Deputy Director,

Legal Department,

Ministry of Foreign Trade,
ul. Wiejska 10,

00-950 Warszawa

-:Mr Rui PINTO DUARTE,

Attorney;

Lecturer in Law at the
University of Lisbon,

Rua Duque de Palmela, 27-5° Esq.,
1200 Lisboa

Mr Piet J. BADENHORST,

“Acting Registrar,

Financial Institutions,
Department ol Finance,
Private Bag X 238,
Pretoria . 0001

Mr- Nereus. Ls JOUBERT, .
Associalg Professor: of lLaw,
Rand Afrikasns University,
P, 0. Box 827, & -
Johannesburg 2194
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SPAIN

SWEDEN

SWITZERLAND

TURKEY

NINTTER KINGDOM
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Mr Pablo RUIZ-JARABO,

Legal Adviser (International Affairs},
Ministry of Foreign Affairs,

Plaza de’la Provincia 1,

Madrid

‘Mr Juan GUITARD MARIN,

State Attorney,
Directorate-General for’
State Legal Services,
Paseo del Prado 6,
Madrid

Mr Anders ERIKSSON,
Assistant Under-Secretary,
Ministry of Justice;

S ~ 103 33 Stockholm

Mr Giacomo RONCORONI,

Chef de la Section du droit des obligations
& 1'0ffice fédéral de la justice duy
Départemeént fédéral de justice et police,
CH - 3003 Berne o

Mr Tanju SUMER,
Counsellor,

Embassy of Turkey in Italy,
Via Palestro 28,

00185 Roma

Mr Royston M. GOODE,

Crowther Professor of Credit and Commercial Law
and Director of tHe Centre for Commercial Law

Studies,

Queel Mary Ccllege,"University of London;:
Deputy Chairman of the Committee and
Chairman of the Drafting Committee,

339 Mile End Road,

London E1 4NS

Mr Christopher §. KERSE,
Assistant Solicitor,

Department. of Trade and Industry,
10 - 18 Victoria St.,

London SWI1H ONN




UNITED STATES
OF AMERICA

VENEZUELA

OBSERVERS

NON-MEMBER STATES

ALGERIA-

Mr Charles W. MOONEY, Jr.,
Associate Protessor of Law,

o Unlvers;;y of Pennsylvania Law School,

3400 Chestnut St.,
Philadelphia, Pennsylvania 19104

Ms Maria Lourdes VERA MUJICA,
Counsellor,

Embassy of Venezuela in Ttaly,
Viale Bruno Buozzi 109,

00197 Roma

Mr Claudioc SORIO FERMIN,
Second Secretary,

Embassy of Venezuela in Italy,
Viale Bruno.Buozz1_109,

00197 Roma .. - .- . -

Mr Miguel Angel MENDEZ CEDENOC,
Third Secretary,
Embassy. of Venezuela in Italy,

Viale:Bruno Buozzi 109,

00197 Roma

Mr Abdelmadjid BOUKEBOUS,
Directeur des Etudes Juridiques,

. du Contentieux et.de_la.Documentation,
,Ministére des Finances,

Immeuble Mauretanla,

lger .

Mr Ali BENCHENEB,
professeur & la Faculté de Droit d'élger,
B3 rue Didouche Mourad,

© Alger. .



BRAZIL Mr Ruy de Lima CASAES e SILVA,
Counsellor (Economic Affairs},
Embassy of Brazil in ltaly,
Piazza Navonua 14,
00188 Roma
Mr Thomas Benes FELSBERG,
Attorney,

Avenida Paulista 1776-14° andar, W

01310 Sao Paule

PERY Ms Maria Roxana GARMENDIA PELAEZ,
Attorney,
Via Lucania 13, Int, 12,
00187 Roma .. . .

PHTL!PPINES : 'Mr*Gbnzalb’SANTOS, Jdr.;
Professor of Law in the
University of the Phlllppxnes,
Commissioner, :
Securities and Exchange Commission,
EDSA,
near Ortigas Avenue,
Mandaluyong,
Metro Manila

INTERGOVERNMENTAL ORGANISATIONS

COMMISSION QF THE Ms Mireille DUSSEAUX,
EUROPEAN COMMUNITIES Administrateur principal,
Direction Général des
Institutions financidres et du
droit des sociétés,
" 8 square de Melis,
‘B~ 1040 Bruxelles

HAGUE CONFERENCE ON Mr Michel L. PELICHET,

PRIVATE INTERNATIONAL Deputy Secretarwaeneral

AW Javastraat 2
e 2S5BS AM Den Ha_g
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Mr Jurgen VOS85,
.Counsel

1818 H Stfeet N w.,"
Washington, D. c 20433

INTERNATIONAL NON-GOVERNMENTAL ORGANISATIONS =

BANKING FEDERATION OF
THE EUROFEAN COMMUNITY

" Me Sergio 'BIANCONI,

Head of Legal va151on;

. Italian Baenking Assoc1atlon,

INTERNATIONAL CHAMBER
OF COMMERCE

INTERNATIONAL PROFESSIONAL

Piazza del Gesl 49,
00186 Roma

Mr Mario QUINTO,

In—house lawyer,

SAFIM - Flnanz1ar1a Industrla
Manufatturlera 5.p. A.,

Via Nazionale 60,

00184 Roma

ASSOCIATIONS

EUROPEAN FEDERATION OF
EQUIPMENT LEASING
COMPANY ASSOCIATIONS

{ LEASEUROPE )

FEDERATION OF LATIN
AMERT1CAN LEASING
CNMPANIES (FELALEASE)

Mr Fritz PETER,

Honorary Chairmanj

Chairman of %the Board of Elrectors,
Industrie~Leasing AG,
Alblsr;ederplatz/Bacenerstrasse 329,
H ~ 85040 ZUPlCh

Mr El—Mokhtar BEY,

Chairman. of the Legal Committee;
Directeur, Jurldlque gt du
Contentleux dq Groupe Locafrance,
B0 avenue de la Grande Armée,
75017 Paris

Mr Thomas Benes FELSBERG,

legal Adviser, j o

Avenida Paulista 1776-14° andar,
91310 S%e Paulo




WORLD LEASING
COUNCEL

Mr Fritz PETER,

Member ;

Chairman of the Buard of Directors,
Industrie-Leasing AG,
Albisriederplatz/Badenerstrasse 323,
CH - BO40 Ziirich

NATIONAL PROFESSIONAL ASSOCIATIONS

AMERICAN ASSOCIATION
nBE EQUIPMENT LESSORS
{AARL)

FTALIAN LEASING
ARHOCTATION (ASSILEA)

JAPAN LEASING
ABSOCTATION

Mr Lawrence M. TAYLOR, Jr,,
Vice-President International,
BancNewEngland Leasing Group,
28 State Street, P.0. Box 2332,
Boston, Massachusetts 02109

Mr Renato CLARTZIA,
Secretary-teneral,
Via D'Ara Coeli 3,
00186 Roma

Mr Osamu NAGANC,

Associate Director and Ceneral Manager,
International Department.,

Japan Leasing Corporation,
Shinyurakucho Bldg., 4th fi.,

12-1, Yurakucho l-chome,

Chiyvoda-ku,

Tokyo

Mr Hireshi NAKAMURA,

Avnistant Manapger,

Credit Department,

Urient Leasing Co., Ltd.,
World Tradu Center Bldg. 33F.,
2-4-1, Hamamatsu-cho,
Minnto=ku,

Tokyo

Mo Yudl MoriAume,

Goneirsl Manager,

Business Mianning Bept.,
Jopa Lesoonge Avcec s abion,
beorvedic Tlieal vwn ool Titelye .,
S 2 b abiae Iy .
Chiyesda-ion,

Tolyo 10




MEXICAN ASSCCIATION Mr Mario LU ATERO ALVAREZ
(F FINANCIAL LESSORS Attorney, :

J. Vasconcelos 208-5° piso,
Mexico, D.F, 06140

ASSOCIAZIONE NAZIONALE Mr AIdb'FRiHNANI,
PICCOLE E MEDIE IMPRESE Legal Adviser,.
DI LEASING (ASS.NA) Via Amedec Avogadro 26,

10121 Torino
3. - The committee was seized of the following materials:

Draft final provisions capable of embodiment in a draft- Convention®’
to be built around the preliminary draft uniform rules 'on
international financial leasing as these' emerged from the first
session of govermmental experts (drawn up by the Unidroit
Secretariat) {Study LIX - Doc. 27);

Committee of governmental experts for the preparation of a ‘draft =
Convention on international financial leasing (second session,
14-18 April 1986): summary report prepared by the Unidroit
Secretariat (Study LIX - Doc. 33);

(%) (= _
Comments by Governments and one protfessional association = aon
the text of the preliminary draft uniform rules on interaational
financial leasing as this' emerged from the second session of
governmental experts (Study LIX - Doc, 34):

Comments by the Government of the Federal Republic of Germany on
the text of the preliminary draft uniform rules on international
financial leasing as this emerged from the second session of
governmental experts (Study LIX - Doc., 35);

Observations and proposals by the Government cof the United Staltes
of America on the text of the preliminary draft uniform rules on
international financial leasing as proposed by the drafting com-
mittee at the second session of governmental experts (Study LIX -

Doc. 38);

{*)
(%)

namely the Governments of pusiris, Portugal and Switzerland
namely the Hong Kong Equipment Leasing Association
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Comments by the’ Government of Sweden on the text af the
prellmlnary draft ‘uniform rules on international flnanc1a1 leasing
as this emerged from the second session of governmental experts
(Study LIX - Doc. 37);

Comménts and propuaals-'byalthe Colombian Lea31ng Federatlon
{Fedeleaq1ng} on the text of the prel1m1nary draft uniform rules
on international financial leasing as this omerged from the second
session of governmental experts {Study LIX - Doc. 38} ;

(ommPan by Lhe Federat1on td’ Latin Amerlcdn L9351ng Companles
(Feldleaee) un the text of fhe preilmlnary draft unlform Frules on
1nie:ndt10nal flnanclal leaSJng as this Pmerged from the serond"
ses .10n of governmnntal expert (%fudy IIX ~ Doc. 39). 8

flOommcntq by the Government of ‘the Netherlands on the ‘text of the

B rOIlmlndr drdf‘ unlfcrm rules on international - financial leaqln '
hs)

as th1° emelged from fhe SP(Ond session of governmental expert
( imlv L X - Dor‘ 40); '

Lomments bv the Government of the Netherlands on the" text of the

preJ:mlnary draft unlform rules on 1nternational fxnan01al ‘leas Jng
f ag this emerged from the second sess1on of governmental expertsfr
_ addendum (‘at.udy LIX - Doc.’ 40 Add!);

-"‘Cdmm:n'nts b,y the Lvovr’rn:ncnt of Lhe Polish People ] Repuhhr‘ on khe"
-‘:ﬂext rﬁf the prol;m1nury draf't, unltorm rules on lniernatlnndl
Q-fihanbial leasing as thas vmerged from fhe sccond esn1on ol
govvrnmnntu| experts (€ jtudy LIX - Do, 4]) ' -

Letrer recelved by the Un:dr01f %ocretar1at from Mr Sfephen
McGaxrl ‘ Partner, Freshflelds, Paris on the Vtext of the
prel1m1nary draft uniform rules on 1n19rnaf10na1 f1nanvlal leasing
as Lhis emerged from the second nmession of governmental experin
{St.ud_yr I,I.X. - Misc, 1}

No}é<zéﬂbﬁiftéd byx Mf” IQFAhﬁm For. Shihéta, Vlve Prealdﬁnt and
Gnne:al Conn e ) Woa?d Hdnk for the atbention of thlnommLLtEQ ol
guvv'nmontal prart nt Jts thiprd sGSSLon (Study LIX époc. 42);

Pruww‘alf hy the Fronch dc]oguilun wilh regard to the text of the
: prﬁllm'narv draft, unitors rales on 1n1vrnaiiunal financial leasing
as !hls, e‘mf*r,ﬂ(‘r% Hum llm f:vu»rni sésrion of gm{'r‘-i-rr.lsnent..al crkpt"r'fif':
(mniv le < Do, 441 ' R e s




id

- = -Note by the Unidroit Secretariat for the ~attention of the com-
wmittee of governmental experts at its third session {Study LIX -
Doc. 44); o co A S

- Comments by the Japanese Governmen! n the text of the preliminary
vdraft uniform rules on international financial leasing  as this
emerged from the second session of governmental experts (Study

LIX - Doc. 4B),.- -

4. - After adopting the: draft agenda (set out below as.Appéndix I
to this report) and guided notably by the aforementioned materials, the
committee proceeded to'a third reading of the text radopted by the. Unidroit
study group as revised at its first and second sessions (set..out 4n the
Appendix to Study LIX - Doe. 33). The various proposals for the amendment
of this text tabled in the course of this reading were referred to a draft-
ing committee, manned by representatives of -the delegations:' of Belgium,
China, Finland, France, Hungary, the United Kingdom and the United States .
of America. The revised text proposed by the drafting committse was laid
before the committee of governmental experts on the final day of the
sesgion, Subject to reservations regarding certain provisicns which it was
agreed 'to place inside square brackets for decision at the diplomatic Con-
ference and regarding which more will be said later in this report,=:in the
paragraphs devoted to the provisions 'ih question (Articles & (3)(a); 7 (2)
and 14 {1}), the committee was able, on the basis of this revised text, to
adopt the text of a draft Convention on international financial leasing.
This text, together with the Unidroit draft Convention on international
factoring, will now be laid before a diplomatic Conference for adoption. At
the closing session of the committee, the representative of Canada was able
to announce his Authorities' decision to host this Conference. The
Conference will be'held at the Government Conference Centre in Ottawa from
9 to 28 May 1988. The committee of governmental experts recorded its debt
ot gratitude"to the Government of Canada for its generous decision to host
the Conference, :

5. ~ It should be noted that the committee of governmental experts
did not in the event find time to discuss ' the draft final provisions drawn
up by the Urnidroit Secretariat (Study : LIX ~ Doc. 27). This was in any
event recognised ‘as ‘being a task normally left exclusively to those
atfending the diplomatic Conference.

6. - It is not . the purpogse of this report to give a detailed
account of the discussions of the committee at its third session nor to
highlight every drafting amendment made to the text at the third session:
it rather seeks to indicate the substantive changes introduced in the text
At the session and to explain the Jiffi ltier that underlay the failure te

reach unanimity on certain provicioane,




7. - The first change introduced at the third session of the
committee concerned the &itle of the prospective international instrument.
Hitherto it had borne the title “preliminary draft uniform rules" in
keeping with its status as the product of a Unidroit study group. Now
finalised by'thé committee of govehhmental experts, it is styled a draft
Convention, its full title éccordingly 'reading "Draft Cdﬁvention on
international financial leasing". ' '

8. ~ Apart from a minor drafting change of style to the final
clause of the preamble, designed to make it shorter, the only substantial
amendment to the preamble consisted in the deletion of the first alterna-
tive left inside square brackets in the fourth clause at the conclusion of
the second session. The words '"are ill-suited" employed in the first
alternative were considered inopporfune in so far as 'tﬁey' carried a
connotation of criticism of those legal systems in which the rules of law
applied to financial leasing were e%Séﬁtiaily those drawn from the law of
bailment, albeit in an adapted form corresponding to the extent "to which
finahcial'leasing had evolved from the basic bailment pattern. The words
"need to be adapted" were felt better to correspond to reality both as
regards domestic legislation regarding financial leasing and the rules of
law applied thereto by the courts, on the one hand, and as regards the
provisioné contained in the Unidroit draft Convention, on the other. The
rules,lﬁéncépfs:éﬁd terminology of the law of bailment had been largely
taken over by “the legislator and the courts in fashioning their basic
apprdééh.ﬁQ this new financial technique and this trend had been continued
in the’‘Unidroit draft Convention. However, at the same time there was
recognition that the conceptual framework of the law of bailment was inade-
quate to reflect the novel ecenomic reality of financial leasing and that
it accordingly needed to be adapted to make it better fit this reality.

9. - While the chapter heading of Chapter I was re-named '"Sphere
(rather than "Scope") of application” to bring it into line with other
recent international uniform law Conventicns, such as the 1983 Unidroit
Convention on Agency in the International Sale of Goods, it was acknow-
ledged that when the draft Convention was finalised it would also be
neceasary for the "General provisions" at present located in Chapter 11T
and comprising Articles 14 and 15 to be brought forward to a position
immediately following the present Article 3, and amalgamated with Chapter I
which would then have to be reénémed'"Sphere of application and general
provisions”, again on the model of other recent international uniform law
Conventions like the aforementioned 1983 Unidroit Convention,

10, - Ih’tﬁe ¢hapeau of Article 1 (1) the words "as defined in
paragraph 2 of this articie” were added. Their introduction was intended
to make it clear that the term "financial leasing transaction® employed in
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Article 1 (1) was not to be understood narrowly in the sense traditionally

ascribed to it inm commercial parlance; - notably in ‘distinguishing it from
operating leasing, but was rather to be read as a term of art encompassing
the presence of -at least the three ingredients listed in -Artiéle 1 :(2).

This amendment has to be seen in the light of the recent trend for leasing
transactions of the atypical kind to be qualified as "operating' ’ leases
even -when. bearing:some of the hallmarks. previously specially agnociated
with "financial" leases, It was accordingly to be seen as an’ amendment
designed to guarantee the future Convention as broad a sphere of
application as possible, '

' 11. - The only amendment to Artiecle 1 (1)(a) consisted in & slight
reformulation of that provision's word order, degigned to make it clearer. '

. 12, - The. words "for business or professional purposes" ‘which
appeared in the text of Article 1 (1)(b) as it emergéd from the second ses-
sion of governmental experts were deleted at the committee's tHird ‘session) -
the idea behind them being relocated in a new separate provision, Article 1°
(3} the language of which is modelled on that of Article 2 (a) “of the 1980 -
United-Nations Convention on Contracts for the Internation&l Sale'df Goodsi-

. 13..- In the chapeau to Article 1 {2) the word "possesses'” employed”
in the text that emerged from the second session was replaced at the third
session by the word "includes' so as to make it clear that the list of
ingredients typifying the transaction addressed by the draft Convention set
out in this paragraph is not intended to be exhaustive and that the future
Convention may therefore apply to transactions typified by additional
characteristics. Essentially the same reason lay behind the decision taken
at: the third session to delete the word "main" which nad hitherto  appeared
before the word “characteristics". -The deletion of this- word was, however,
principally motivated by a desire to avoid factual disputes as to whether
in & given fimancial leasing transaction.the three characteristics listed
under Article 1 (2) were to be considered as "main" characteristics, thus
jeopardising the application of the future Convention, which should rather
always .apply where the characteristics set -out under Article 1 (2} were.

presenty:

14. - The word order of Article 1 (2)(a) was reformulated in the
positive so ‘as to.bring it into line stylistically with the other sub-~
paragraphs of Article-1 (2). This ‘reformulation was in no way designed to
affect. the sense of this clause, however.

15, - Three amendments were made to drticle I (8)fe) at the third
session.  The first of thesé, the substitution of the word "calculated" for
the-word: "fixed", -was designed: to lessen the scope for ambiguity in the



draft Convention's sphere of applitation p%oviéidns;-hbtébly"sdlaé to dvoid
any idea’ ‘that - the rentals payable under” the leasing agreemént ° had

necessarily ‘to  be ¥ixed in amount and as regards -the date when they fell

due. The second change to this provision invelved the introduction of ‘the

words “"in-particular” ‘after tha words " "take into account™; this addition"
was designed "to build flexibility inte the future Convention's sphere of
applicationy "notably 5 allow for ‘other factors than those- indicated in”
this clause to be ‘takeh into acrount in the calculation of the ‘rertals
payablefgydéh the leasing agreement, for instance the cost " of “the trans="
action., 7" "The only other change to Article 1 (2)(c) made ‘at ‘the thirgd:
session ‘involved thé ‘reinstatement of the word "substantial" Before ‘the -
word "part! This was designed to reflect the fact that it is an essential
ingredisgnt’ '6f the ‘atypical leasing transaction addressed “by thé draft -
Convention that if ret all then at least & substantial pdrt 6f the cost: of
the'equipméht'iSfamortised via the lessee's rentals over the term of the

leasihg agreement.” This is orié 'of the main ways in which a financisl- lesse
differs from dn operating lease and the committee of - governmental. experts
took the view that this distinguishing feature should be brought out more
clearly in the wording of this clause. It was agreed that the lingering
doubts " “expressed * at the final -“session . &f ‘the " committeer by’ three
representatives as regards the - wording of this “provision * should -be -
reflected in the explanatory report for consideration by the diplomatic
Conferenaa, i 7 =71 o : : S el

18." - Three amerndments were made toArticle 3 &t the third session.
The first of thege ihvélved  the introduction of "the " word "subsequently”
before the word "acquires"; this was done ko bring ‘the 'English- text more
inte line with ‘its Trench’ counterpart and is designed to cover the case
where an option is conferred on the lessee, say, under a separate agréeement
or under a“variation of the leasing agreement. The sécond charige made to
Article 3 Ebhéisted-fﬁ"the‘replacemént'of the word 'right" °by “the word
"option" so as to make it  clear that this provision was ‘not designed to
cover a situation where the lessee's right derived from an obligation to
buy the leased asset, because that would be a sale contract, in the final

(?)5:ThisTédaition would also facilitate the extension of ..the application
of the ‘future Conventipn: to ‘those leasing arrangements at present under
vonsideration'for‘coverage under the Convention Establishing the Multila-
toral Investment Gumrantee Agency (MICAY: among the Draft Opegraticnal Regu-
lations adopted by the preparatory committee of the mignatery.States of -the
MIGA: Convention "in September 1986 was one recommending’ the coverage under
MIGA "of leasing ‘arrangements under - which . the rentals payable are
"substantially dependent on the production, revenues or profits from the

investment project '
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change to Article 3 the words "and whether or not for. a nominal price or
rental™ were .added at -the end of this provision. This addition was
designed to meet the concern voiced by certain representatives that in some
Jurisdictions what constitutes a sale ig a matter . of controversy and that .
in these jurisdictions an economic test is applied?whereby_if_the option
fee or. renewed rental is purely nominal then the . transaction  is
characterised as =z sale, with the concomitant risk that the. future Conven-
tion might not prove to be. applicable to such transactions. This amendment
was thus designed to avoid the cases for_ the -future Cenvention's ..
application .being substantially narrowed in the aforementioned .
Jjurisdictions. '.The amendment made -by- the committee served two purposes;
first, it indicates that the mere fact that the. option fee or the- renewed. .
rental is..nominal does not take the transaction in question outside the.
future: Convention and, secondly, ‘it serves as an indication to courts not
Lo apply genmeral economic tests with a view to excluding from the future
Convention what it was intended to cover, namely -those transactions which
while in form leases might in some jurisdictions be regarded as sales.. .

. 17. - The ghapter hieading of Chapter IT was renamegd. -!'Rights . and .
duties of the parties" at the third session. S G ey i e

18. - Article 4 lost its second paragraph at the third  session,.
basically on the ground that it was hard to conceive how the lessee could
nffect the terms of the supply agreement in, so far as it was noi a party to
that agreement but also because; in so far as the lessor was a party to the
supply agreement, it .was merely stating the obvious to provide that . the
lessor's consent should be given to any variation of the specifications
given by the lessee to the supplier. More generally, it was agreed in the
context of the:committee's discussion of Article © that the guestion of the
lessee's variation of the terms of the supply agreement should not be
governed by the future Convention, but rather he left to be settled by the
terms of the parties' own. agreement and in accordance. with the applicable

Taw. .

19. - drticle 5 (7)) and (3} were revised at the Lhird neusion:
whereas in previous drafts the law ol the State of the lessee's principal
place of business had been the sole applicable law for the purpose of
determining any public notice requirement regarding the validity of the
lesser's real. rights in  the caquipmant,. under the new Article 5 (3)
cquipment is divided into three-ﬁdfferent;categoriﬂs for the purpose of
determining this applicable law: first, equipment,such as ships and ajir-
ciraft, subject to registration pursuont-to the -law.of a State (it should he
neled Lhat the' term registration jm: thin context o being used nol in the
cense’ ol registration of rights in, ownership ofy or of a necurity interest




in . an asset but  in  the sense of registration of a particular
asset) (Article & (3)(a)); secondly, all other mobile equipment normally
used in more than one jurisdiction (Avtiele & {8)(b})); and, finally, all
other equipment (Article 5 (3)(c)). The first category of equipment is
made subject to the law of the State of registration. The second category,
in so far as it refers to goods without a fixed situs, cannot be made
subject to the lex rei sitae and is accordingly made subject to the law of
the State where the lessee has its principal place of business. For the
residual category of equipment the applicable law, in line with the
‘raditional conflicts of law rule, is the lex rei sitae. ' o

. 20. =~ In view ‘of the complexities inherent in the subject of
registration - for instance, the fact that the system of registration tends
to vary from country to country and the fact that it is possible to have
more than one place of registration - and the committee of governmental
- experts' awareness of its own limited expertise in these matters, it was
agreed that the provisions of Article 5 (3)(a) should be forwarded in
square brackets to a group of technical experts to meet in ad&ance_of'the
diplomatic Conference, the remit of this group beihg to examine whether the
solution with which the committee had come up in Article & {3)(a) would ‘be
workable in. practice, SR

2l.- - The term "mobile" as employed 'in Article § (3)(b) aroused
muich criticism, on. the: ground that wvirtually all equipment apart from
Pixtures could be considered to be mobile. As a result it was proposed
v}arifying it by the addition of the words "normally used in more than one
State" on-the lines of the formula "employed in Article®s of the Uniform
Commercial- Code of: the United States of America and similafi& insbired
Canadian legislation. There was also a proposal that it should be replaced
by these words altogether. In' view of the difficulty encouritered in
reaching a decision on this peint, it was felt wiser in the circumstances
to forward both expressions "mobile" ‘ard "normally used in more than one
State' within square brackets to the diplomatic Conference for decision. '

: 22. = In view of the uncertainty expressed in some quarters as- '’
regards - the precise purport of dptiele § (4) it was agreed that the
eXxplanatory report should make it clear that this provision did not give a
lien creditor or a secured creditor of the lessee priority over the lessor
but. merely set forth a conflicts rule whereby the question was left to he
dealt with by the applicable law. S0 as to avoid any inference under
Article & (4] that the provisions of Articie 5 might affect the rights of
reditors-of the lessor or the supplier having a lien d¢n or a security
interest -in  the equipment, it was. decided at the third session to delete
the words -"of the lessee® which had previously appeared in° this clause

af ter the word "ereditor™.




23. - The only amendment to Article 6 introduced at the third
session consisted in the replacement of the words "the owner of the land"
by the words "a person having real rights in the land". This change was
designed to ensure that the scope =t this provision was not limited to
owners of the realty but also covered any person having an interesi
therein,

- 24. - The provisions of drticie 7 (1i(a) and (b) were comprehensi-
vely redrafted at the third session, albeit without any substantive change
being intended. The elements previously combined in Article 7 (1)(a) were
separated into their twin compenents, namely, on the cne hand, the inten-
tion to confer immunity on the lessor qua lessor in reﬁpect of liability
that it might otherwise incur vis~&-vis the lessee in contpact_énd tort
and, on the other hand, the intention to confer immunityloh the lessor,
once again qua lessor, in respect of any liability for perébnal injury or
damage to property that it might otherwise incur vis-3-vis third parties.
The former class of immunity is now dealt with in Articla 7 {1}{a) and the
latter in Article 7 (1)(b), As a result of the redrafting exercise
performed on these two clauses, the draft Convention, where previously it
spoke of "the lessor .,. not owZﬁng? the lessee ... any duty in contract or
tort", now speaks of "the lessor ... not incur/ring/ any liability to the
lessee in respect of the equipment® and, where previously 1t spoke of "the
lessor ... not ow/ing/ ... third parties any duty in ... tort", now speaks
of '"the lessor ... not ... befing/ liable to third parties for any personal
injury or damage to property caused by the equipment.”

25, ~ Another amendment made to Article 7 (1){a) involved the
addition of the words "or the leasing agreement after the words ‘'provided
by this Convention". This addition was designed to avoid unduly tying the

hands of the parties addresséd by this provision,

26. - The provision, @réyiously' located in Article 7 (1}{b),
indicating that the 1eééor forfeited its aforementioned immunity from
liability in contract and tort gua lessor where and to the extent that it
had intervened in the choice of the Bsupplier or +the choice or
speéificatiqns‘ of the equipment was, as a result of the redrafting of
Article 7 (1)(a) and (b) referred te in §24 supra, relocated in Article 7

t1)ial.

27. - The replacement of the word "affect" hy the word "govern"
in Artiele 7 (1){c) was designed to make it clear that the lessor's
liability in any other capacity than as lessor is intended to fall outside
the scope of the future Convention and that snich questions as that of any
liability of the lessor gua owner will accordingly fall to be settled in
accordance with the applicable law,



. 28, - The third session . of the committee  witnessed a marked
lelSlon of opinion among. representat;v s regarding the extent to which the
lessor should be responsible for any disturbances of the lessee's quiet
pOSSESSlOﬂ.J In the event it proved impossible to bridge this gap at the
565510n. The committee accordingly decided to forward-alternative versions:
of Artzcle 7. (2) (Alternative Il .containing, it  .should -be noted, .~an
addltlonal paragraph Article 7 (3)) to the diplomatic. .Conference :with . a
view to the matter being decided there. Alternative I, itself a combina-
tion of Alternatives I and 1l of Article 7 (2) as these emerged from the
second session of. governmental experts, imposed a broader -liability on the
lesscr. ~Under this alternative, the lessor, first, warrants that :the
lessee's quxet possession will not be disturbed. by & person -having -a-
superior title or right provided that that superior title or right does not
result from the. lessee's fault and regardless of whether or: not the:lessor -
is . at fault. The lessor, under Alternative I, secondly, warrarts .that  the
lessee’ s guiet possession will not be dlsturbed by & person iclaiming‘a. .
superior title or right, again provided that.this claim is not- derived from
an act or omission of the lessee but only so long as the. claim is.a serious
one. In determining whether a claim to- a. superior . title. or right- -is.
serious the committee adopted the ceriterion that the- person -asserting such
a claim must be acting under the authority. Qf the court, for instance under..
an interim order for return of the property to_the claimant The effect of
this proviso would be.that even where the claimant . subsequently has its
claim to the property -struck down the lessor -would still remain liable to
the, lessee for the resultant dlsturbance of its quiet . -possession.-. .Under
Alfprnattue . Id, which represents the narrower. . version -eof. - the lessor's
liability for disturbance of the lessee's. Quiet possession, the lessor is
once agaln made responsible for disturbances caused either by a2 person
having a superior title or right or by a person laying claim to such a
superior. title or right, -but with .the difference that this time the
superior. title or claim has to. derive from .an act or omission of the .
lessor, that is the lessor has to have been at fault in bringing about the -
dlsturbance. - This second alternative is complemented by. an additional
paragraph the effect of which is to preserve any broader warranty of quiet
possession by the lessor under the applicable law.

. 29. -~ The only changp made ..Lo Artvﬂfp 9 (I) at the thlrd session
Conslsted in the deletion of the words "for its prof9351onal or business
purposes" appearing at the end of this provision as it emerged from the
second session. The reason for this change was: that it was felt that it
was already sufficiently clear from the new Article I (3). that the fuiure
Convention would -only apply 1. transactions coneluded for professicnal or
business purposes, . s that where. the equipment was not being supplied for-.
the lessee's prof9§51ona1 ‘or husiness purposes the provision in> gquestion
would not be applicable,




30. - The word "vary" which appedred in oquare brackets in the text
of Article 8 (2) as’ it emerged from the sécond session was deleted at the
third session. As has been mentioned dupr« (at §18), the committee took
‘he view that the guestion of whether the lessee should have the right to

vary the supply agreement was one that should not be governed by the future
Convention, being better left to be settled by the partles in their
agreement or in accordance with the applicable 1aw. ' h

31. - The committee felt unable to introduce 'into ‘the draft
Convention a proposed addtional paragraph to Article 9 de51gned to’ avo:du
the risk of duplication of the supplier's liability in respect of ‘the same
loss or damage. Under this proposal, once the lessee had acquired rights*
of action against the supplier under Article 9 (1)}, then these" rlghts ofjf
action would no longer have been exercisable against the suppl;er by the -
lessor too. This problem had indeed already exercised theé’ 1ngenulty of the -
Unidroit study group which had prepared the preliminary draft submitted to
the committee of governmental experts. 1In that forum too, an attempt to
require both lessor and lessee to be joined as parties to any prochFlng¢
against the supplier of the type now contemplated 1n Article 9 (1)
run into an insuperable difficulty, namely that such a solution would have
been “considered as unduly encroaching on domestic procedural law. The
proposal made to the third session of governmental experts for a new para—
graph tc be added onto Article 9 was also found to be unacceptable, on the
ground that the interests of lessqr and lessee were guite distinct. It was
nevertheless agreed by the dommiftee ‘that the essence of this proposal
should be reflected in the explanatory répéﬁt" namely that it wa“_
understood that the supplier oould not be liable to two parties for the

same loss or damage.

32, - Arttcle 0 (1) and (2) remained unchanged from the second
session apart from one or two minor drafflng improvements. Article 10
(3) is a new provision introduced at the third session. Tt is designed to
deal with the problem; significant above all in the case of hidden defects
which ﬁhe.leséee'discoﬁebs'bnly some time afier the equipment has been in
operation, of the point in time at which the lessee should lose its right
to reject the equipmeni conferred under Article 10 (1), There waz an
attempt by'é number of representatives to fix this moment at the time when

(3) Cf. Proposals of the delegation ol Korea toe the second session of the
Lommlttce of governmentai axperts (Gtudy LIX - Doc. 32) at pp. 1-2.

{ay “Article 7 (3) of the allernative revised versions of the tentative
drqit unzform rules “onf the sut geweris form of leasing transaction laid
hefore the Study Group ‘on the leau1np contract, At its second session (Study
L1X -« Doc, 10},
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the lessee 1nt1qafes Acceplance. to the lessor or supplier,. the universal.
prant1ce in f£i anc1al leasing fran sactions. belng for. the lessor only to
dlsburse the purchase prlce to the suppljer af'ter it has received notifica-
tlon from the lessee chat the equlpmentéﬁgs been deilvered and is in good
worklng order, This proposal met with considerable opposition, principally
en the ground that the remedles granied to the ‘lessee against the -8upplier
under Artlcle 9 would not by themselves glve the lessee adequate redress . in
the event of hldden defeots emerglng only afher the lnltlal 1nt1mat10n of;
eceeptence - for 1netance, the lessee B remedles against the supplier underf
Arficle 9 would be cons1derably lzm:fed as a .result of Artlcle .9 (2) cand -
the prohlbltlon contalned thereln on the lessee* 5 termlnatlng or resc;ndlng_
Lhe supply agreement ?,hut,elso beeause,qf a-reluqtanﬁﬁqtomdeprive,the
lessee of its right to reject equlpment that it had .been . supplied -with
under a standard form of contrachk. In the event the eommlttee agreed that
the lessee should dose its right to reject. under Article, 10. where it would
have 1osf thls right 1f it had been buylng the equlpment : It was felt, that
it was raght that if, as a buyer, the lessee would have ‘been treated 28 -
dgalnst the suppller as havgng decided 1o retain the goods,_lt sbould -also

he S0 treated as agaln31 the lessor

o 357 - The new ArthLe 10 r4) was based on Alternatlve I of Artlcleg
10 (3) as_ thls emerged from the second session, its language being, revised. .
80 as to brlng it more into llne wlth that of the previous paragraphs of -
Artlcle 10, . However, this redrafting was without any. affect . on: the
anStdnCE of the . provision. The. reason .why the committees . ba31cally
IaVOured Alternatlve I over Alternatlve II of. rhe 1986 version of . APthle
10 (3) resided, in, what it saw as the pOJntlessness of. Biving the.lessee a
general right to w1thhold payment of its rentals: either the lessee
retalned the equipment and asgerted its rights against. the supplier for
non conform;ty or it reJected the equipment. and recovered any . rentals  or
other sums 1t had paid to the iesoor. The only c1rcumstances in which- the
rommlttee was w1111ng to reeognlse a temporary (the. temporany nature of
thxs rlght bezng brought. out by the employment of the word "meanwhile® in
the fourth line of Article 10.(4)) right. for the lessee to withhold payment
of its rentals were during that llmlted perlod of - tlme -when, after having
been supplied with a piece uf non~ronform1ng equ;pment the lessee required
a short period of time in thvh to make up.. 1fs mind whether to exercise its
rlght to reject or not.

‘34.'7_Aparf frdm some m;nox dfafting improvements to the French
text of Artzfle 17 and the enrrect1un of .an lnaccurafe .tross-reference that
has crept lnto‘ the text Qf_értaele_ i1 (2} at the second session - the
cross- reference to paragraph 4 of Lhat err7c1e should ‘have been to
paragraph 5 - the text al’ Article 11 remitned urnchanged at the third
gession, It was, however, agreed that, space should be found in the
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explanatory report to 111ustrate the rommiftee s thlnklng on the matter of
the compensation t6 which the lesgor is entltled following lts termxnatlon
of the leasing agreement under Article 11 (2]. ~ This 1llustratxon was felt
to be particularly apposite in view of the proh1b1txon in- Artzcle 11 {4) on
the lessor! s enforcement of any acceleration clause that might appear in
the leasing agreement where it has already termlnated that agreement. This
prohibition was based on the faet that in order to sue _for rentals
presupposes that there was a current ]Paslng egreement.h At the same tlme.
-however, ‘the compensation to whlch the lessor is entltled under Artlcle 11

23 {b) followlng its termlnatlon of the leasing agreement is 1ntended to be'
assessed 1n such a way as to take account of the lessor's loss of
rentals. The commlttee felt that this was already suffic1ently clearly”
1nd1cated by the present text of Article 11 (2)(b).

35. - The only changes made to Article’ 12 at the thzrd sesslon were:
in the nature ‘of draftlng 1mprovements. It was agreed that prior to the_
d]plomatic Conference an effort ‘should be made by the French—speaking rep?
resertatives to resolve the infelicities 1n the French text of Artlcle 1°i:
(1) to which they had drawn attention. At the «:losn&g session of the
committee the chairman of the draftlng committee who, as deputy chairman of
{he tommlttee of governmental experts, was in the chalr for the commlttee s
final readlng of the text indicated that these 1nfe11c1t1es in the French_
text should be resolved in such a way as to bring the French text 1nto line
with the English text of this prov1slon which accurately reflected what the
commlttee had sought to achieve in this prov1510n, notably to allow the
lessor to’ deal in any manner it chooses with its real rights '1n the
equ1pment and ltS contraotual rights under the leasing agreement.

36 Z Article 13 is a new provision 1ntroduced at the third sess;on
des1gned to make it c}ear that the future Convention is intended to apply
to" gub- lea51ng transactions. An alternative formula, involving an amend-
ment to the sphere of application provisions, was rejected as making those
prov1sxons cover cumbersome, although it was recognised that the rightful
place of thla new prov1s10n might well finally be the sphere of applicaticn
prov151ons of the future Convention. The effect of 4rtiele 13 (1) is that,
in the case of a financial sub-leasing transaction, the sub-lessor is to be
Lrpated as Lhe lessor for the purposes of the future Conveniion, the
cuh-legssee as the relevant lessee and the supplier from whom the lessor
acquired the equipment as the relevant supplier. Where there is a serjes
of transacticns involving the same eQHipment. Avtiele 13 (8] provides that
the last financial lessor is to'be”treated ar the lessor for the purposes
oi the future Convention and Lhoe party who supplied the first financial

lassor as the relevant supplier.
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ST 370 ~iAvtiele 14 (1), left “ingide square brackets at- the: second
session, remained so at ‘the conclusior of the third dession; on the under-
standing that the issues it raised colld ‘only be decided on' the basig of a
full examination conducted at the ‘diplomatic Conference, ' :

38. - The general inteéntion in APticle 14 (2) is to allow the parties

.

the maximum freedom of contract possible in.their relations “With ‘esch
cther. - It was accordingly found easier to reformulate this ¢lause”at the
third session in such a way as, rather than listing a relatively long list
of all the provisions that the parties could contract out’'of, to'list only
those provisions which were intended to be mandatory’, - It is not, however,
intended to allow the parties to derogate from the sphere of applicatién
provisions of the future Convention. There was general agreément within
the' committee that there were, moreover, two other provigions!which could
not be left subject to the parties’ freedom of contract: these provisions
were Article 11 (3) and (4), “Certain representatives took the view that
the lessee's right to quiet possession was of the essence of a finidnecial
lease and that the provisions of Article 7 (2)''8hould therefore alsd be
made mandatory, While this was a minority view ahd the point was made that
the lessee's right to quiet possession was ‘invariably exéluded in all
financial leasing transactions, it was nevertheless ‘de¢ided 'té insert a
referénce to Article 7 (2) inArticle 14 (2) inside square “brackets;. thus
leaving the matter to be decided at the diplomatic Conference, ‘v . ‘
_ 39, - The only change made to A¥ticle 15 at the third session was to
remove the square brackets within which the words "its cbject -and purpoge
as set forth in the Preamble, to" Had been introduced into thé text of the
then Article 14 (1) at the second session. It was agreed that the explana~
tory report should draw attention to the fact that the teérm "international
trédé”fggépifigéllf:éﬁC6mﬁassés'iﬁtérﬁatiﬁnal investments. K

740"~ The' third session of the committee of governiental experts saw
the participation for the first time in the committee's work of a repre-
sentative of the World Bank. He 11lustrated the likely coverage of leasing
arrangéments under the 1985 Converition Establishing ' the Multilatersl
Investmént Guarantee Agency ard tha Draft Operational -Regulations adopted
by the preparatory commitiee of the signatory” States of the Convention, to
which reference has already been made ‘elsewhere in this - report
{c¢f. supra at note 2}, MIGA's ‘mission, as expounded in ‘Article 2 of the
aforéﬁénfionéd Convention, is "“to encourage the flow of investmerits for
productive purposes among member countries, and in particular to developing
mémber countries” and, to this end, it is authorised to "issue guarantees,
including coinsurancé  andg réihsdrahce,"égaihst"non4chmerdia1 risks in
respect of investménts in a mefiber country ‘which flow from other member
countries" b(Afficlé'ZZH“(a))* ant to "dabry ‘out appropriate complementary
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activities to promote the flow of investments £to and among developing
member countries” The non-commercxal risks that w111 be covered by. MIGA
include risks ‘resulting from currency transfers {Article 11 (a)(i})L
expropriation and similar measures (Article 11 (a)(ll)). breach of contraet
{(Article 11 {a)}{iii}), and war and civil disturbance (Article 11 {a){iv)).

The question put to the committee of governmental .experts by the
representative of _thé World Bank was whether MIGA's coverage . could
potentially . extend to. that type of international f1nanc1a1 Iea51ngx
transaction addressed by the Unidroit draft Conventlon.P' As has alreadyr
been shown, to quallfy for MIGA coverage a transact1on has to be an
investment as distinguished from a qfra1ghtforward trade transactlon. The
concept of a MIGA-covered investment is broad and flexible. Article 12 (a)
provides that "ellglble investments shall include equity 1nterests,...:andi
such forms of direct investment as may be determlned by the Board" of MIGA .

The aforementioned Draft Operat1ona1 Regulatlons adopted by theq
prmparatory committee of the signatory States of the. MIGA Conventlon“
ontained certain recommendations to MIGA's Board the effect of wh1rh woul
be to allow for coverage of leasing arrangements on the f0110w1ng‘
conditions helng met: first, that the lease is an ‘operat1ng lease,
secondly, that the lease is for a term of at least three years and,
finally, that the lessor provides capital goods on terms whereunder the
rentals are 'substantially dependent on the production, revenues or profits
from the investment project." The requirement that the transaction be an
operating lease was more a question of termlnology than of substance, the
underlying intention being to distinguish an e11g1bie'investmént'from what

is nothing more than an export credit substitute. ' '

The commlttee took note thh Lnterest of the concept of leasing -
transactions with variable rentals proposed for coverage under the MIGA
Convention. The possibility was raised of the inclusion in the draft
Convention of a provision designed to ensure that its application extend to
transactions in which the rentals payable under the leasing agreement are
dependent on, and therefore variable according to the returns generated by
the lessee's use of the equipment, subject to such modifications as the
parties to such transactions may agree upon in the light of the particular
characteristics of these transactions. However, the committee considered
itself unauthorlsed to 1ntroduce such a prov1s1on into the draft Convention
at such a late stage in its proceedlngs, all the more so given that
Governmeﬁts'had been given no advance notice that there would be discussion
at the session of the issues invoived such as mlght have enabled their
réprcqentaflveq to take =2 p051tzﬂn +hereon at thz qe@Slon. There was,
n?Vprthele%q, a general feel1ng Lhat. lhe matLer merlted careful cons1deraa
fxon by Governments with a view to the preparailon oi thelr poeltlon at the
ﬂ%p]nmqflf Conference The committee fxnally 1ecorded its appreCLatlon ‘of
the pﬂrflclpa11on by the World Rani ' & zvprerﬂn1af1ve in its deliberations.
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APPENDIX I

DRAFT AGENDA

Adoption of the draft agenda,

Continuation of consideration of the preliminary draft uniform rules on
international financial leasing (Appendix +to Study LIX - Dec. 33),
notably in the light of:

(a) draft final provisions capable of embodiment in a draft Convention
to be built around the preliminary draft uniform rules on international
financial leasging as these emerged from the first session of
governmental experts {drawn up by the Unidroit Secretariat)
(Study LIX - Doc. 27), a paper laid before the committee at its second
session but which was not considered on that occasion owing to lack of
time;

(b) committee of governmental experts for the preparation of a draft
Convention on international financial leasing (second sessionf'ld—ls
April 1986): summary report prepared by the Unidroit Secretariat
(Study LIX - Dog. 33);

{c) comments by Governments and one professional association on the
text of the preliminary draft uniform rules on international financial
leasing as this emerged from the second session of governmental experts
(Study LIX ~ Doc. 34);

(d} comments by the Government of the Federal Republic of Germany on
the text of the preliminary draft uniform rules on international

financial leasing as this emerged from the second session of
governmental experts (Study LIX - Doc. 3%).

Future work.

Any other business.
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APPENDIX II

Draft Convenfion on inte;national financial leasiqg

as adopted by a Unidroit.committee of governmental experts
at its third session held in Rome from 27 to 30 April 1887

B Lo

= 2% PREAMBLE

THE STATES PARTIES TO THIS CONVENTION, .

RECOGNIZING the importance of reméving certain legal impediments to the
international financial leasing of eguipment, while maintaining .a fair balance
of interests between the different parties to the transaction, S

AWARE of the need to make international financial leasing more available
to developing countries,

CONSCIOUS of the fact that the ruies of law governing the traditional
contract of hire need to be adapted xogthe;distinqtiveatriangu;aq4relationships
created by the financial leasing transaction, . : R :

" . RECOGNIZING .therefore the - desirability -of .. formulating - certain uniform
rules relating primarily to the civil . and ;commercial . law -.aspects of -
international financial leasing,

HAVE AGREED as follows:

CHAPTER I - SPHERE OF APPLICATION - ... o

“Article 1

_ 1.~ This Convention governs a financial leasing transaction as defined
in paragraph 2 of this article in which one party (the lesgor)

{a) on:the specifications: of, ‘and nn terms approved by, another
party (the: lessee)) enters into an agreement (the supply agreement) with a third
party (the suppliéni‘uﬁder'which,the”lessor acquires plant,: capital goods or

other equipment (the equipment) and

(b) enters into an agreement (the leasing agreement) granting to the
lessee the right to use the equipment in return for the payment of rentals.
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‘ﬂlz
2, - The financial leasing transaction referred to 1In the previous .

paragraph is a transaction which includes the following characteristics:

{a) the lessee specifies the equipment and selects the supplier
without relying primarily on 'the skill and judgment of the lessor;

{(b) the equipment is acquired by the lessor in connection with a
leasing agreement which, to the knowledge of the supplier, either has been made
or is to be made between the lessor snd the lessee; and

{c) the rentsls payable under the leasing agreement are calculated
g0 as to take into account in particular ‘the amortisation of the whole or a
substantlal part of the cost of the equlpment.

3> - Thig Convention does not apply to :a transaction in wh1ch the. -

equipment is to be used primarily for the’ legsee's persénal family or household
purposes.
Article 2
1.~ This Convention applies when the lessor and the: 1essee have their

places of business in different States and when!

{a) thoge States and the State in which the supplier ‘has “1ts: place
of business are Contracting States; or : pulE :

(b) both the supply agreement and the leasing agreement are governed
by the law of a Contracting State. -

‘ 2.~ For the purposes of this article, if a party to the supply agreement
or the leasing agreement has more than one.place of business, the place of
business is that which has the closest relationship to that agreement and its
performance, having regard to the circumstances known to or contemplated by the
parties at any time before or at the conclusion of that agreement.

Article 3
W=
Thig ‘Cohvention spplies whether or not the lessee has or subse-
quently acquires the option to buy the:equipment or. to hold it on lease for a
further period, and whether or not for a nominal price or rental..
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CHAPTER II - RIGHTS AND DUTIES OF THE PARTIES

o % Article g ..

Article 5

o i.-iikTherléssor's real rights in the equipment shall be valid against -the
lesses's trustee in barkruptcy and creditors, including creditors +who- ‘have.
obtained an attachment or execution,

zzrl_mjﬁhere_bygthe applicable_iaw the lesgor's real rights in the equip-’

ment are valid against a person referred to in the previous paragraph only on-
compliance with rules as to public notice, those rights shall be valig against
that person:onlywwhere_they are valid according to such rules. '

3.~  For the purposes of the previous paragraph the applicable law is:

(a) /in the case of ships, aircraft, vehicles or:other equipment
subject to registration pursuant to the law of g State, the law of the State of
registratiog7; S L

,'} L (b} iﬁ”the case of aillother Lﬁobilé}_equipment‘ZEOrmally used .in.
more than one Statg/, the law of the State where the lesgee has its principal
place of business: and

(¢) in the case of all other equipment, the law of the State where
thg,equipment is situated at the time when the person referred to in paragraph 1
isfentitied to invoke the rules referred to in paragraph 2, T :

4.~-7'Thié érticlé,shall not affect the rights of any creditor -having a
lien on or s security interest in the equipment.

# It was agreed by the committee of governmental experte that the provisions
of Article 5(3)(a) should be ~examined: in advance of the diplomatic
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Article 6 ..

Any question whether or not the equipment has become a fixture to or
incorporated in land, and if so the effect on the rights inter se of the lessor
and a person having real rights in the land shall be determined by the law of
the State where the land is situated. :

Article 7

1.~ (a) Except as otherwile'provided by this Convention or the leasing
agreement, the lessor shall not incur any liability to the lessee in respect of
the equipment save to the extent that 1t has intervened in the selection of the
supplier or the specifications of the equipment.

(b) The lessor shall not, in its capacity of lessor,.be liable to
third parties for any personal injury or damage to property .caused by the.
‘equlpment. » -

(¢) The above provisions shall not govern any liability of the
lessor in any other capacity, for example as owner. :

/Blternative 1

2= The lessor warrants that the lessee's quiet possession will not be
disturbed by a person who has =a superior title or right or. who claims a
superior title or right and acts under the authority of the court where . such
title, right or claim is not derived from any act or omission of the lessee,/

Z_iternative II

2.~ The lessor warrants that the lessee 5 quiet possession will not be
disturbed by a person who has a superior title or right, or who claims a
superior title or right and acts under the authority of the court, where such
title, right or claim is derived from an act or omission of the lessor.

3. The previous paragraph does not affect any broader warranty of quiet
possession by the lessor under the applicable law,/
_ Article 8
C1.- The.lessee shdii téké pbépér cafe'of'thq eqq;ﬁﬁént,wuse it in =

manner consistent with that of a normal user and keep it in the condition in
which it was delivered, subject to fair wear and tear.



_ 2.~ When the leasing agreement comes to an end the lessee, unless
exercisingiits right to buy the equipment or to hold the equipment on lease for
a further period, ‘shall -return the equipment to the lessor in the condition
specified in the previous paragraph,

Article ¢

1, - The duties of the supplier under the supply agreement shall also be
owed to the lessee as if it were a party to that agreement and as if the
equipment were to be supplied directly to the leggee,

2.- Nothing in this article shall entitle the lessee to tekminéte or
rescind the supplylagreement. :

Article " 10 v/

1.~ The lessee shall Have the right, as against the lessor, to reject

the equipment:

{a) if the equipment fails to conform to the terms of the supply

agreement; or

fb) if the supplier fails to tender delivery within a re&asonable
‘time after the delivery date stipulated in the leasing agreement or, " if none, .
that stipulated in the supply agreement or, in the absence of any stipulation as
todate, within & reasonable time after the making of the leasing ‘@greement.
2.~ The right to reject non-conforming equipment shall be exercised by -~
notice to be given to the lessor within a reasonable time after the lessee has
discovered the non-conformity or ought to have discovered it. Rejection for
non~-conformity of the equipment under the supply agreement shall. not preclude g
fresh . tender of the same equipment or a tender of other equipment in conformity
with that'agreement if made within a reasocnable time after notice to reject.

3. - The lessee shall lose its right to reject the equipment where, if
the equipment had been supplied to it as buyer, it would have lost the right to
reject,

. 4,=  Where the lessee has rejected the equipment in accordance with this
article and the supplier has failed to meke & fresh tender of the same equipment”’
or a tender of other equipment in accordance with paragreph 2 of this article;
the lessee shall be entitled to terminate the leasing agreement, meanwhile
having the right to withhold rentals payable thereunder, and to recover any
rentals and other sums paid in advance, Nevertheless, the iessee shall be
obliged 'to pay the leessor = reagonable sum for the benefit the lessee has

derived from the equipment ,




_ 5.~ The lessee. shall have. no other c¢laim’ -ageinst the lessor for
non—delivery. delay in delivery or delivery of non-conforming. equipment except
to the extent . to which.this results from the act or omission.of ‘the: lesgsor.

Article 11

1.~ In the event of default by ‘the 1essee, the lesgor may recover
accrued unpaid rentals, together with interest. o A :

2.- Where the lessee’s. default isjsubstantial"thenwsubJectwto*péragraph*
5 of this article the lessor may also terminate the leasing agreement and after
such termination may:. ; T

(a) recover possession of the eguipment; and

(b} recover such compensation as will place the lessor in the posi-
tion in which it would have been had the lessee performed the leasing agreement
in accordance with its terms, except in.so far as the lessor has failed to take
all reasonable steps to mitigete its loss, : R o

. . -3.- The leasing agreement - -may- provide for- the manner 4n. which the
compensation referred to in paragraph 2 (b) of this article is to be computed:-
and such provision shall be enforceable between the parties unless such
compensation is disproportionate to the compensation provided for under
paragraph 2 (b)}. SR : :

4.~ Where the lessor has terminated the leasing agreement it shall not-.
be entitled to enforce a term of the leasing agreement accelerating payment of
the rentals. o

5.~ The lessor shall only bhe entitled to terminate the leasing agreement
or accelerate payment of the rentals 4f it has by notice given the lessee a
reascnable opportunity of remedying ‘the default =mo far as the same may be
remedied. : ' :

Article 12

1.- The lessor may transfer or otherwise deal with sll or any of its
rights in the equipment or under the leasing agresment, Such a tranafer shall
not relieve the lessor of* any of-its duties under the leasing sgreement or alter.
either the nature of. the leasing: agreement or its legal treatment ag provided in
this Convention. : ‘ . : :

- The lessee-may: transfer the right to -the use of ‘the equipment or any
other rights under the leasing agreement only with.the consent of the lessor and
subject to the rights of third parties, ; o
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Article ,lﬁ

1.~ This Convention applies in prelation to a financial sub-leasing
transaction ag if the sub-lessor were the lessor, the sub-lessee were the lessee
and the supplier from whom the lessor acquired the equipment were the supplier,

2. = 1In the case of a series of transactions involving the same equipment
which includes more than one finencial leasing transaction, this Convention
applies as if the last financial lessor were the lessor and as if the supplier
from whom the first financisal lessor acquired the equipment were the supplier.

CHAPTER I1] -~ GENERAL PROVISIONS

Article 14

/1.~ This Convention shall not apply where it ig excluded either by the
terms of the supply agreement or by the terms of the leasing agreement.

2.=/ The parties may, in their relations with each other, derogate from
or vary this Convention except for the Provisions of Article/s 7(2),7 11(3) and
{4).

Article 15

1.~ In the interpretafion of this Convention, regard is to be had to its
object and purpose as set forth in the Preemble, to its international character
and to the need to promote uniformity in its application and the observance of
good faith in international trade.

2.~  Questions concerning matters governed by this Convention which are
not expressly settled in it are to be settled in conformity with the general
principles on which it is based and in conformity with the law applicable by
virtue of the rules of privaete international law.






