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CCHAPTER 111

INTERPRETAT ION

CAprticle 1
{Intention of Parties)
(1} A contract shall be. interpreted according
to the intention commeon to the parties.
{2} Statement made by and other conduct of a
party shall be interpreted according to his

intention where the other. party knew or could not
have been unaware what that intention was.

COMMENTS

a. Partles' common intention to prevail
Panagraph,trof.this article lays dowﬁ the principte that

in determining the meaning to be attached to the individual
terms. of ..a contract, preference should be given. to: the
intention common to the parties. In consequence, a.contract
term may be given a meaning which differs from both the
titeral sense of the language used and the meaning which a
reasonable person would attach to it, provided that such a
different understanding was common to the parties at the
time of the conclusion of the contract. e

The practical importance of the pr?ncip!e shiould not be
over-estimated. . Flrst . of -all because particularly in
commercial  transactions parties are not so likely to use

fanguage in a sense entirely different from .that usually
attached to it; secondly, because even if. this were. to be
the case It would be extremely difficult, once a dispute
arises, to prove that a particular meaning which one of the
parties ciasms was their common intention, reaftyiwas shared
by the othe. party at the time of the -conclusion of the
conlractp, it should be noted, however, that in order to
estabiish the existence of a common .intentior it . may be
sufficient for.a party to prove that the other party could
rnot have been unaware of what his intention was . when he
first used the expression which was eventual!y incorporated
into the contract., : ‘



b. interpretation of uniiateral acts

Paragraph 2 deals with the interpretation of uniiateral
acts and, in confeoermity with the principle laid down In
paragraph 1 with respect to the contract as a whole, states
that afso in the interpretatich of these acts preference Is
to be given to the intention of the party performing them,
provided that the other party "knew or could not have been
urnaware' of what that intention was.

in practice the main scope of application of this
provision [ies-in the process of thHe fermation of contracts
where parties meke statements and engage in  conduct the
precise legal wmeaning of which has" to be established In
order to determine whether or not a contract is ultimately
concluded. But there are also unilateral acts after the
conciusion of the contract which may give rise 1o probiems
of interpretation: for example, a notification of defects in
the goods, notices of avoidance or of termination of the
contract, etc. ' e

Whether & statement made by one of " the parties and
sccepted as it stands by the other party, thus leading to
the conclusion of the contract, is interpreted-in accordance
with the principle laid down in paragraph 1 or with  those
taid down in paragraph 2, is of no practical importance: the
relevance given to the actual intention of the parties willi
in both cases be the same. :

Mlustration 1 ’ o :
A force majeure~clause contained in a contract for the
construction of a large Iindustrial plant mentions
"strike" as one of the exempting events. When a
dispute with his employees at the site leads to a
suspension of  work, Contractor C invokes the above

mentioned provision in order to exclude any liability
on his part for the delay in the construction,
Purchasor P objects ‘that when ‘entering inteo the’
contract both parties understood the term "strike" as-
reférring oniy to nation-wide strikes,” € in vain’
insists that ‘the 'literal meaning of the term s

‘comprehensive of any strike action: P succeeds in
proving that In the course of the negotiations his
lawyers repeatedly” insisted on - such a narrow
interpretation of the force majeure-clause without
encountiering objections. ' :

lfttustration 2

Licensee A, who has conciuded a {icencing contract
with Licensor B, after a vear hears that B, despite a



provision in their contract granting A an exclusive
licence, has conciuded a similar contract with one of

A's competitors . A's immediate reaction is to 'phone
B and during that conversation he leaves no doubt that
he intends to terminate the contract: For  this
purpose A later on sends B a formal letter im . which he
speaks of the " great misitake" he made in relying on
B's professional correctness, and = expresses: his
intention "to aveoid" the contract. Notwi thstanding

the words actuaily used, A's statement is cléarly not
to be understood as & notice of avoidance “&6f the
contract for mistake since B "could not have been
unaware'” ‘that A's intention was to give notice of
‘termination of the contract for noniperformance, and
not to give notice of avoidance for mistake,

CROSS REFERENCES

Chapter 1}l Arts. 2 and 3
Chapter IV Art. 3

NOTES
Th:s art!cie corresponds ih substance to Art. 8(1) CISG.
LETERATURE

SCHLECHTRIEM, Einheitiiches UN-Kaufrecht, TiUbingen, 1981,
op. 2% et seq.- : . : '
HONNOLD, Uniform Law for International Sales, Deventer/
Netherlands, 1982; pp.. 136 et seq. " o
ENDERLE IN/MASKOW/STARGARDT, Kaufrechtskonvention der UNO
(mit Verjdhrungskonvention) Kommentar, Berlin, 1885, pp. 50 -
el meq.
FARNSWORTH in BIANCA/BONELL, Lommentary on the International
S5ales Law ~ The 1980 Vienna Sa!es Cenventlon Miian 1287,
p. 95 et seq. : - ; ' v
SCHLECHTRIEM in DOLLE, Kommentar zume: Eunhe»tiichen ‘Kauf;*
recht , Minchen,; 1976, pp. 695 et seq. :
ZWE IGERT/KOTZ, Einflhrung in die Reuhtsverg!e:rhung auf dem'

Gebiete des Privatrechts, 2., neubearb Auf Tubsngen
1984, pp. 86 =2t seq. T
FARNSWORTH Contracts, Boston/Toronto 1982, 483 et seq.
MAYER -MALY: - in MUNCHENER KOMMENT AR 'zum Burgerlichen
Gesetzbuch, Band 1 : Ai!gemetner Teii;'MﬁnPhen, 19?8 ppl
e et et _seg. o '

SACCO, " TT Ii contratta, Turin, 1975 PR 749-et seq and ?62 et
seq. o ' B

STARK, Droit eivil, Oblngat:ons,r 2. Contrat' et Qquasi-
contrat, Régime général, 2 éd., Paris, 1986, pp. 52 et seq.



Articlte 2 .
{Understanding of reasconable persons)

{1} If the common ‘inteniion of the parties
cannot be established, the contract shall be
interpret{ed according ta the meaning - which
reasonable’ persons of the same "kind as the
parties would give to it in the same circum-
stances, ' T

- {2) If the intention of the party who made the

' statements  or engaded in ‘the conduct was not
known to, nor should have been known to, the
ether pariy., such statements or conduct shall be
interpreted according to the understanding that a
reasonabie person cf the same kind as the other
party would have had in the same circumstances.

COMMENTS

a. Hecourse to the understanding of a reasonable person

For cases where the common intention of the parties cannot
be established, paragraph 1 of this article provides thsat
the contract shall be interpreted according to the
understanding of a redscnable person, A corresponding rule
is laid down in paragraph 2 with respect to unilateral acts,
Such a supplementary’ criterion is necessary in ‘order to
aveid a party contesting the coming into existence of a
cantract slimply because at the time of the conciusion of the
contract he attached a meaning to the agreed contract terms
which was different from that attached to it by the other
par‘tys _‘t N L .

“th. ‘Héw to determine the "reasonable" meaning

By stating that reference is to be made to "the meaning
which reasonable persons of the same kind as the parties
would give /to the contract/ in the same circumstances" the
grticle makes "It clear that - the decisive .test Is not a
general and abstract .critg@rion of reasonabl!eness, but:rather
the understanding whichﬁﬂcouid reasdnab!y .be expected of
persons of the same kind”and in the same: situation ‘as the
parties, Thus, a. particilar expression used by the. parties
may well be ‘reasonably" undersicod in. different -ways
depending on the c¢ircumstances of the case; nor can it be
excluded that in & given case the intention of only one of
the parties will prevail because this would have been the
understanding of a. reasconable person. : o



fllustration. 1

Libyan.oil exporter:A,,when nﬁk}ng_gﬁwofférxio,sefl

a

particular .cargo on_  the Rotterdam spot~market,
indicates the price in '"doltars",. without further

specifications. Canadian c¢il importer B accepis the
offer, bu! three days later, after a fall in the
market price, ciaims that no valld contract was. ever

concliuded between him and A, because of a misunder-

.standing due to. the fact. that while A intended . the
‘price toe be paid in U.5. dotlars, he himself was
referring te Canadian dcliars. A correctly objects

that even if B was not aware of the meaning he

~attributed to the word '"dollars', It was still

to be

Interpreted as referring to U.S. deollars since any
reasomable person in B's situation wnuid have undera

stood it in this way.
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Articie 3
(Relevant cicumstances) .

In interpreting & contract or statements made
by and other conduct of a party due consideration
shall be  given to all!l relevant circumstances,

50 ‘et

25 et

eg

incltuding any preliminary negotiations  between



the parties, any practices which they have

- established between themselves, usages and any

Ceonduct of “the parties subsequent to the
conclusion of the-contract. I

COMMENTS

a. Extrinsic ‘fTactors to be taken into account I inter
pretation. 2

By stating . that in ~ihe interpretation process due
consideration shal! be given to a number of  extrinsic
factors, such -as the conduct of the pariies both prior ta
and after the conclusion of the contract, courses of dealing
and usages, this article makes it clear that the proper
meaning to be &ttached to a particular contract term can be

found only in conjunction with all the reievant circum-
stances of the case,. The |ist of factors indicated in the
article (g2 not intended to be exhaustive: all the relevant

circumstances should, however, be taken into account both “in
order to establish the existance of a common intentiorn of
the parties (cf. Art. 1}, and In order to determine the
understanding of reasonable persons {f no such common
intention exists {(cf. Art. 2).

b, Limits for relevance of exirinslic factors

In principle there are no {imits to the relevance which
may be given to extrinsic factors in the interpretation of
contract terms. tn other werds, a term which is normally
understood in a particular way may be given a different
meaning, provided that It follows from the preliminary

negotiations between the parties, from their conduct
subsequent to the conclusion of the contract, from courses
of dealing, from usages etc., that this was the actual
intention of both of the parties, or -that this was the
meaning which a reascnable person would have attached te the

term in the same <¢ircumstances. ft goes without saying, -
however, thai the {ess wvague or ambiguocus a contract term
is, the more difficult [t wili be fo admit that in a

particular case it may be given a meaning which differs from
that normally atiached to it.

c. The principles of good faith and falr dealing Iin the
interpretation of contracts

Al rules of “interpeetation  lald down 1in-this chapter
represent, In one way or another, applications wof the
general -rule Jaid down in-Art. 3 of Chapter |, according to



which "The /[.../ interpretation /[...] of a contract shall be~
in accordance with the principles of good faith and fair

dealing in international - trade". .  However,: this is
particularly true as regards the rule contained in the
present article, since it follows directly from - the ..

principles of good faith and fair dealing that a contract omr
any statement made by a party'is not to be interpreted in

the abstract i.e. according to a predetermined and rigid =

meaning, bq*.rather by taking into acceount the particular
significance which it assumes in the light of the circum-"
stances of the case. ' -
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Article & -
(Enterpretatsan of commercia! terms }

Subjecs to the provisions of Articlies 1, 2 and
3, the expressions, provisions or terms of the
contract sha!l be interpreted according to the
meaning usually given te them In the trade
concernad,



COMMENTS

a. lse of typical commerclial terms

Busimesspersons in their contracts often. employ expres-
sions and terms commonly used within their respesctive trade
secteors or -throughout the business community. Since each of
these expressions or terms has iis own standardlsed meaning,
the parties are, by using them, immediately able to under-
stand each other, without each time having. to specify the
content of their agreement in detail., The terms may relate
to diverse aspects of the transaction: of particular
importance among those most commoniy used in international
trade are the terms concerning the mode of delivery, such as

"CLLWFLY, "FLOLBLT or Tex ship', and the terms for payment,
such as 'documents against payment", "documents against
acceptance”, "letter of credit", etc,

b. Diverging Tnterpretations of commercial terms

Normally, the precise meahing of the terms in guestion is

determined in accordance with the relevant usages  and
practices of the respective trade secter or market place.
Sometimes, however, i may even be fixed by national

tegisiation or caselaw. As long as both parties belong fo
the same trade secior or usually opperate on the same market
place, or have their place of business within the same
country, neo pariicular problems will arise. Yet how should
the ‘confiicts be resolved which inevitably occur whenever
the contracting parties belong to different trade sectors or
countries, each of which attaches a different meaning to the
term in question? " : co

A first possible approach would be to detsrmine the
meaning to be given to the terms in question in each single
case on the basis of a particular connecting factor, such as
the place of conclusion of the contract, the place of
performance, etc. However, since the problem is more one of
interpretation than ohe of conflicts between rules of "iaw,
it seems preferable rot to attempt to find a solution on the
basis of a single, more or less rigid and formal criterion,

but rather to foliow a more fiexibile approach. This is
precisely the intention -of this article which, for the
interpretation of the terms in guestion, generically refers
to Ythe meaning usually glven to them in the {rade
concerned, thus making the  solution of the possible

confiict between different [ocal! meanings dependent on the
circumstances. of the case. :



c. Terms originating from a particular -business community

“While the reference 1o "the meaning usuaily given [ . /J in
the trade coricerned” normally permits a - choice to be: made
among different ‘criteria for the determination of the proper-
meaning. of 'the terms “in question {e.g. the place of the
conclusion  of " the coritract, the habitual résidence of the:
parties, or the place of performanhce of the contractual
obligations, depending on which of these different places
has the greatér weight in the gdeneral context of the single
transaction),; “there are cases where preference should be
given to & particular critericon, This is true in the first
instance with respect to expressions and terms which,
although they are by now commonly used throughout the world,
origindte from & particular business community. Well-known
examples of ‘this are some terms typical to the insurance or
the shipping industries which were originally used among
British insurers or shipowners, but which dre now also
adopted in other parts of the worid. With respect to terms
of this kind, it would seem appropriate to solve a possible
conflict between different local meanings, not by choosing
one or other of them, but rather by resorting to the meaning
typically attached to them within their sphere of origin.

[flustration 1
Singapore shipowner A concludes & charter-party with
Italian charterer B containing the usual Ywhether in
berth or not" clause as far as the commencement of the
lay-time of the ship after its reaching the port of

destination is concerned,. When subsequently &
question of how to calculate the exact rumning of fay-
time arises, the parties disagree on the -proper
"interpretation of the clause, A inveoking the: rulés and
practices followed in this respect withiny the
Singapore trade community, B those of. the principal
itatiah . ports. The conflict ~ ‘between the two

interpretations should be solved by appiyving the
meaning which the clause in guestion isiglven by tHe’
business community in which it originated, if.e. that

of the British shipowners and charterers, - = =

d. Terms with respect to which there exist model rules of+
interpretation

The "other category of terms for which thé adoption of a
special criterion of interpretation seems justified Is that-

of those terms with respect to which, in addition "to’ thé
different rules and practices locally adopted, there-exist-
uniform model rules of interpretation = prepared by

independent international or regioral organisations. = The



most important exampie is givenr by & number of delivery and
payment terms with respect to which the international
Chamber of Commerce periodically issues model definitions
and rules, ‘such as INCOTERMS and the Uniform Rules and

Practices for  Documentary Credits, the use of which it
recommends to " the internationai business community, and
which, in fact, businesspersons ail over the worid more and
marée often include in their contracis. tf parties 16 an
intérnational :contract employ ‘one of these terms without
further specifying their  precise legal and technical -
implications, for their interpretation it would appear tc be
appropriate io  resort to the above-mentioned. model

definitions even in the absence of anm express reference to
them by the partises: although their content only to a
certain extent refiects already existing usages, thanks to
their world-wide acceptance and to the official biessing
recently recelved from gualified bodies such as UNCITRAL,
these insiruments may well be considered te represent. the
internationaily prevailing understanding of the terms.

iflustration 2 : - : .
Mew York wheat dealer A receives an order from lialtian
importer B reguesting a certain amcunt of wheat to be

delivered %C.]|.F.-Genoa". There are differences in
the way in which the delivery term "C.|.F." .is
interpreted in New York and In Genoca, in the sense
that while.at this iatter place the risk of the goods
is borne by the seller until they effectively pass the
‘ship's rail at-the port of shipmsnt, in New York ihe
transfer of risk occurs already when they have been
delivered to the carrier. Instead-. of solving the

confiict by giving preference to cne:-of .  the. [ocal
meanings, it would seem preferable directly. to resort
to the definitions -and rutes as contained in
INCGTERMS, unless there are clear indications. that the
parties inténded to rely on one of ithe- local-meanings.
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acceptance took  place (e.g. :Oberlandesgericht Hamburg 2.
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Artic{e 5

(#nterpretatlon ofF amb!gucas termb)

‘(1) In the event of ambugutty, the'tenms of the
contract shall be interpreted in such a way as to
give them effect rather than to-depfive them of

effect.
. 42) kn - the event of ambiguity, expressions.
capable. of having mere than one meaning shall ‘be.

interpreted in a menner appropriate to the nature
ef the particular contract. o
w» - (3} Contract terms proposed by one .of  the -
u*pahties shall, in case of ambiguity, be  inter-.
preted in favour of the other party. P

GOMMENTS»

a. Interpretatron in favour of the terms hav:ng effect

When confronted wath vague or ambiguous cUntract language
a first rule of interpretation to be followed is that of



undersitanding thes terms irn.guestion "in such. a way @as to
give them effect rather than to deprive them of effect!
{paragraph 1}, This rule is based on' the assumption that
when drafting their ceontract parties may be expected to
atiribute a specific meaning to the [anguage they use, and
not to make use of weords to Mo purpose. In consequence, in
case of doubt the language of the parties should not be
disregarded as meaningless or absurd, but shouid be
considered to have some importance. And if more than one
interpretation is possible, preference should be given to
that which permits the term to be considered valid, instead
of that which would lead to its invalidity.

flilustration 1 - : :
Commercial TV network A erters into an agreement with
Film bDistributor B for the periodical!l suppliy of a
certain number of films to be transmitted on Sunday
atfternoons. According to -the conitract A is under  an
obligation to take three fiims each time out of those

submitted by B, provided that all films submitted
"have passed ihe admission test" of the competent
censorship commission. Later on a dispute arises

between A and B as to the precise meaning to be given

" to this provision of the:contract, since B maintains
that 1t only implies that the films have been released
for circulation, even I1f only for adults, while A
insists on the necessity of their being classified as
admissible for everybody. A's interpretation i1s to be
given preference, since B's interpretation would
deprive the provision of any effect, given that on TV
only those films that are admissible for everybody may
be transmitied. '

. Purposé interpretat!on’

A further rule of interpretation to be used in the event
of vague  or “ambiguous contract’ terms i3 - that of
understanding them "ina manngr appropriate to the nature of
the particutar contract" {paragraph 2). Here the assumption
is that the parties are interested in using each single term
of their agreement in & sense which permits the best
achievemeni of the purposes they had in mind when concluding
the contract. Dbviocusly, i1 is not always easy to determine

whiat, T any, these common purpoeses of the parities to a
particular contract are, and this in itself requires the
comtract to be properiy interporeted. However, once the

existence of such a common purpose has been established, it
may In turn be used to obtain a better understandstanding of
the meaning of wvagus or ambiguous: terms teo be found in the
contract. : :



illustration 2 S w0
Company A enters into an agreement with Company B for
the transfer of technology relating to the cultivation
of a particular agricultural product. The contract
provides that B should immediately inform A of ‘"“any
new technical developments" of which he "may become
aware . in - -the . course. of -the performance. of the

contract’. ‘When A accuses B of not having " informed of
8 new technique developed by . a research centre of his
country and published in .a . scientific journal, .B.

rightly objects that it is.clearly more in. agcordance
with the nature of their particular contract -that his
duty to inform onily relates to those new experiences
~which he himself has made in applying. the technology .
acquired from A, o 5

C. ”Gontra pPoferantem"-ruIe-

The third rule of interpretation laid down in the present
article is - that of “choosing among  the various possible
meanings that which is less favourable to the party -who
proposed the terms .in question {(paragraph 3). The reason is.
that each cof the parties should bear the risk of possible
uncertainties or misunderstandings deriving from vague or
ambiguous words or expressions he proposes to the ather when
the contract ts drafted, This is only teo obvious in the
case of the use of standard terms which one party submits to
the other for acceptance; but .also where .the coniract terms
are. - individually:  negotiated it  seemns appropriate to
Iinterpret, vague or ambiguous. terms against the party -who -
proposes them. . S - ' : o

tllustration 3
Purchaser P enters into a contract with Selier § for
the delivery and installation of machinery. The
contract s concluded on the basis of S's standard
terms containing, among others, & provision stating

that YNothing In this contract shai! render Seller
llable for any personal. injuries suffered by Buyer,
his servants and  agents"..  Because .of what was
evidently a defect in ihe construction of the

machinery, once .it was put into operation it exp!oded
and -thereby caused .serious injuries to two :of B'is
employees. S should not be allowed .to rely on the
above~-mentioned  exemption clause contained _in the
contract, since its content,.  whiceh is. r<cltearly
ambiguous, s to be interpreted in a sense less
favourable to him, with the resuit that it does not
cover his possible fiability in tort.
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203 and 206.- T BEETEE
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Lo Articie [3) :
(Refereﬂce te the contract as a whoie}

‘Each term of a contract shall be ;nterpre&ed by

reference to all the other terms of the comtract,
and in determining the meaning of the terms of
the contract, reference shall be made to the

contract as a whole,



COMMENTS

a. lInterpretation of individual terms In the context of
the contract as a whole Tle

Since the single contract terms are cliearly noéot. intended. . .

to operate in isclation but form part of one . and the. same

contract, it goes without saying that alsc their inter-
pretation has to be made by reference to the contract as a
whole. In this way it is ensured not only that each single

word or expression is ‘given a meaning which - takes into
account. the context in which it was used by ‘the parties, but
also that inconsistencies, 'if not even open <conflicts,
between the different parts of the contraci are avoided to
the greatest extent possible. o

l1iustration 1. - o : Lo
A franchise agreement betweern Franchisor A and
Franchisee B  relating td a particular fast-food
service contains a first clause stating that it is A's’
prerogative to advertise the trade mark and method in-
Country X in any way he may consider appropriate, and

a second clause whereby B undertakes to take care of

the image of the service in Country X, subject to A's
approving the single advertisémenis. -  The -two
apparently inconsistent provisions have ‘to be read-

toagether, and also in_céhjunpﬁgph'with-the-remainihgfﬁi
part of the agreement, including the provision stating’ -

the general duty of the parties to perform their
duties in a spierit of coeperation and with a view to
maximise the mutual economic henefits.

b. In principle no hierarchy between contract terms

in principie there is no hierarchy bstween the individual
contract terms, in the sense that their respective
importance for the interpretation of the remaining part of
the contract is the same irrespective of the order In which
they appear. There ars, however, exceptions to this rule,
First, the declarations of intent which are possibly made In
the preamble, though not being withou! relevance for the
interpretation of the operative provisions of the contract,
can by their very nature only be of {imited use in the
determination of the exact meaning of the latter. Secondly,
it goes without saying that, in cases of conflict,
provisions of a specific character prevail over provisions
faying down more general rules,. Finally, the parties
themselves may expressly establish a hierarchy between the
different provisions and/or parts of their contract. This
is fregquently the case in cowmplex agreements composed of



different decuments relating to the legal, economic ~and
technical aspects of the iransaciion,

CROS5S REFERENCES

Chapter | Art. 3

Chapter ! Art. 18
MOTES

" There s no precedent for ‘this article in éhy
international “instrument. The rule of interpretation
therein laid down is, however, generally accepted within’
domestic laws: for provisions similar to tithose  of the'

present article, see, among others, Art. 1161 of the French
Civi{ Code; Art, 1363 of the italian Civi! Code; Art. 65 of
Book V of the draft Civil Code of Guébec; § 6{3) of the 1976

Law  on- International Economiec Contracts of “the German
ngocratic Republic and Art. 10 of the 19853 Fortugueses Law
N~ 446 on General Conditions. =~ "See also, Restatement,

Second, Contracts, § 202{2).
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