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I, INTRCDUCTION

The terith meeting of the Working Group for the preparation of
Principles for International Commercial Contracts met at  the
headquarters of the Internaticnal Institute for the Unification of
Private Law from 6 to 10 June 1988. . & list of participants:is annexed
to these Summary Records. : B '

After a word of welcome from the President of Unidroit,
Professor Riccardo Monaco, &and of the Secretary-General of the
Institute, Mr Malcolm Evans, the Group proceeded to discuss a series of
preliminary, general questions.

"II.  GENERAL DISCUSSION

- Bonell introduced the documents submitted to the Group for
consideration. These were the revised draft chapters on formation
(Study L - Doc. 41) and interpretation (Study L - Doc. 42). The draft
prlnClpleS of these two chapters had been provided with an explanatory
report with a specific structure; both ~structure and content of the
explanatory reports weré clearly also 'open for observations and
discussion. As he was the author of the documents under con81deratlon,
he stated that he preferred to step aside and suggested that Crépesu
take the Chair for this meeting, which he did.

Drobnig questioned the structure of the chapter. For example,
‘he considered that Art. 1(1) dealt with the process of formation eﬁd
that Art. 1(2) had little to do with formation 'as it referred to
termination and thus should be in the chapter on formal validity, or
even in @ separate chapter contalnlng only this provision. Bonell
-remlnded the group that it had earller decided to plece Art. 1 in this
chapter. If, bowever, the Group was prepared to reopen. the dlSCuSSlon
‘on this p01nt then whether or not it mlght most suitably be place in
the chapter on- general prov151ons, which was intended to precede the
chapter ‘on formation, might be considered.- Farnsworth added that, in
view of the success of the Vienna Sales Conventlon, it would be“
appropriate to place the provisions of these principles which
corresponded to those in CISG in the same place as in CISG.~ -

Date-Bah found Art. 13{1) anomalous, as it appeared to be
addressed to the parties and not to judges and arbitrators as the other
provisions. Rajski found the location of Art. 14 to be problematic, as
it dealt not only with formation but also with precontractual duties,
for which reason its location in the middle of the chapter should be
reconsidered. Furthermore, he had doubts on the advisabiiity of
beginning a chapter on formation with an article concerning regquirements



as to form.

Mazkow found the examples good, but stated that he would welcome
if they could be taken from actually decided cases, possibly arbitration
cases. . If they were, then  this should be clearly indicated.
Furthermore, he suggested that it would be better always to use.the same
denominations - of the parties, e.g. always Buyer and Seller and not
Importer and Exporter unless this was a decisive factor in the
illustration. Farnsworth added that he felt that the illustrations were
longer and more confusing than necessary, and suggested that it would be
best to have two contrasting cases where the same party is, e.g. bound
and not bound by the agreement.

Lando, who also considered that it would be good to use real
cases, suggested that the United States Restatement, Second, on
Contracts, in which sabout B50% of the illustrations were taken from
decided cases, be taken as a model. Farnsworth also agreed on the use of
decided cases and stressed the importance of indicating the source of
ingspiration for such illustrations.

As regarded the utilisation of decided cases in the. illustra-
tionq, Bonell stated that illustrations were, in fact, 1nsplred by
decided cases,. but as a rule he had decided otherwise: it really was not
that easy to find naticnal cases to 1llustrate specific points and the
risk existed that for purely contingent reasons one might end up . by
pr1v11eg1ng those legal systems the court, d60151ons of which were more
readlly avallable and{cr more analytlcally drafted.

Another gquestion raised concerned the status of the explanatory
report. Rajski considered that the comments finally adcpted by the
Working Group should have the seme . value, or status, as any other
comments by non-members of the Group, to him, the writing of the
comments was a supplementary task: what was important was the rules
themselves. Furmston, on the éther hand, felt that the comments were of
can51derable importance, not the least becausé in the course of its
deliberations the Working Group often decided to make something clear in
the comments This meant that if the explanatony report was to have
only a semi-official or non—off1c1al status, then it might be. necessary
to alter the text of the. pPOVlSlOﬂS Farnsworth also con31dered the
comments to be very meqrtant, and added that they would requ;re scine
sort of general approval Drobnig stated that the text of the
Principles and the comments belong togather and Bonell confirmed that
the Principles were not intended to be published separately, but always
in conjunction with the explanatory report.



‘III.  EXAMINATION OF THE REVISED DRAFT -AND - EXPLANATORY REPGRT ON

FORMATION
Article 1
Drobnlg had "~ doubts on the openlng proviso of Art. (1) ”{}nlese

the appllcable law for these Prlnc1pleef otherwise prov1de[e7", ‘which he
found introduced an element of uncertalnty. The proviso made an 1mplled
reference - to conflict of law rules on form, and he wondered whether this
reelly was necessary - CISG hed no such provisc. Why, He asked should
part of thé authority of these rules be given up and reference be made
'to some legal systems’r’

: Bonell ‘Feminded the group that at the beglnnlngthls p”ovzelon
did not have the “unless” provigo, but that the first reactlon to this
had been that it was unrealistic: everyone knew that whatever the
parties decided’ according te the principles would be replaced ‘by the
applicable law., He was impressed by Drobnig's argument of the value of
the principles being reduced by the proviso placing them at a lower
level than mandatory State laws, and thought' that this could open a
general dlscue51on on the precise scope and nature’ ‘of the rules. So far
the basic understanding had béen that “the draft ‘rules were not’ intended
t¢ be a binding instrument replac1ng exietlng national 1aws, 1t was
hoped that they would become a kind ‘of "restatement", and that as such
they could be chosen as the appllcable law ~ within the 1imits of the
mandatory prov151ons appilcable in each elngle case. ‘' It ehould not be
overlooked that what were being dealt "with here - were contracte in
general, that it was not a question of & particular kind of contract for
which one legal system might require the written form while another did
not; what had to be taken into account was that according to the
applicable law a particular formal requlrement might be prov1ded for
certain klnds of contracts.

- Drobnig observed that manda tory prov151ons of natlonal 1law mlght
relate also to any other provisions,’ not only to the form of a contract
it was a general problem which concerned the nature and llmlts of theee
provisions. He suggested that the presently blank provision on ‘the
autonomy of the parties in the chapter on general provisions might
contain the qualification "within the limits of applicable national
law". Furmston agreed with Drobnig that the relatlonshlp between these
rules and the mandatory rules of whatever ‘system the contract, is
governed by 1s a question which ought to be discussed’ under the general
provisions: Wang pointed out that Art. 11 CISG contairied & reservation
clause which had been the result of a compromise be tween dlfferent legal
systems. If the proviss in Art. 1(1) ‘were deleted, it “would create
difficul'ties for some legal systems as the paragraph did not contain any
rgservation clause. Lando agreed with Drobnlg, stating that as these
rules were addressed to legislators and were also intended to be used by
arbitrators when these found themselves having to seek gu1dance in the




general principles of law the phrase was superfluous. - Maskow instead
reitterated that it would be unrealistic to omit the proviso; it was
necessary, he stated, to allow the applicable law to prescribe the form
of a contract because so many different contracts were being dealt with.
He considered that the omission of the proviso would dsprive the rules
of much influence with the international community. The only amendment
he would propose was that of adding '"or relevant international
conventions' befere ”othefwise provide",,Date—Bah had no objection to
the proviso being moved to.the.general provisions, although he felt that
the draft should make it clear that form is only one of the things which
can be regulated by mandatory national laws. He considered it to be
utopian to try. to deny the rules of the national legal systems in these
principles; it would be unacceptable to countriesg such as his own 'to
claim that these principles form a system in themselves, although the
incorporation of the Principles into the national legal system to assist
in interpretation might be accepted. Farnsworth agreed that it would be
a better solution if this question were dealt with in the general
provisions. A general statement that "these principles do not require
writing" could be made. ' ' '

Drobnig stated that the proposed solution of moving the proviso
to the general provisiens could be an acceptable compromise and could
take care of the concern of the socialist countries for which it was of
particular importance. Such a general provision would then be a general
regervation covering all the Chapters of the Principles, the most
suitable place for which would probably be Art. 2, on the autonomy of
the parties,.and which could be couched in the following terms: "Parties
to contracts can agree on the application of these Principles unless the
applicable law provides otherwise'". Rajski felt that it was premature
to decide this question as the character of the general provisions had
not yet been established. Drobnig pointed out that as the proviso
stands, there .is no indication that the rules concerned must be
mandatory, and he therefore suggested that this should be clearly
indicated in the rule. Bonell suggested that not all mandatory
provisions of domestic laws were intended, but that those which could be
covered were. p0551bly the internationally mandatory provisions, i.e.
those that States claim should be applied whatever the appllcab;e law.
Farnsworth conSLGered this to be a dlfferent prcblem.

} The proposal that the "unless” proviso be deleted in Art. 1(1)
and that in its place a prov1sion with the same import, ‘but 1nclud1ng
cnly mandatory prov151ons, be included in tHe chapte” on general
provisions, details to be settled when the general prov1sions were
discussed, was adepted by 7. votes Por, 1 agalnst and 1 abstenﬁlon.

_ Furmetoh suggeeted;  and “others \agreed,‘ that a more - elegant
formulation af the remaining part of Art; 1{1) would be the fcllowingi

”Nothlng in these Pr1nc1ples requlres a contract to be concluded
in or evidenced by writing". o



" Drobnig next queried the omisgion of the second sentence of Art.
11°CIsG ("It may ‘be proved by any means, including witnesses") in - the
draftlng of this provision. He felt it to be a supplemental rule which
was desirable as well as being necessany for quité™a ‘number “of legal
systeme Bonell explained that it had een omitted because it was felt
that it introduced eleménts of procedural law, whi¢h were out31de the
scope "of these Prin01ples. Tallon pointed- out’ that closely" connected
with this was the questlon of oral evidence, which in French ‘law 'is not
admltted if the’ ‘contract is in wrltlng ("prouver contre 1'ecr1t“) S
81m11ar rule was the ”parol evidence rule"' of common law countries.: Here
this problem was not taken care of, unless it could be consxdered fo be
1mp11c1t. Crepeau consldered that ir thls were 1ncluded the’ result would
be the putting together of rules relatlng t6 different 1ssues, in this
case formation and proof or evidence, but Tallon felt that it might be
both a rule of validity and a rule of proof, Bonell suggested that
Tallon's point was taken care’ of albeit for a sp601al situation, by
Art. 18 and espe01alxy by Art. 3 of the chapter on interpretatlon in
which reference is made to "all relevant circumstances'. ‘He felit” that
the parol evidencs rule and the similar c¢ivil law rules relate more “to
the lnterpretatlon of contracts. Lando agreed with the oplnion Tirst
referred to- by Bonéll of the prov1szon introdu01ng procedural law, for
which reason he felt that the sefitence should not be “inclided. S Drobhig
'drew the attention of the Group to the Rome Conventlon on ‘“the “Law
Appllcable to Contractual Obllgatlons whlch gives up the traditional
view that evidence belongs to procedural law: with this convention as
precedent he felt that the sentence might well be “included heres
Farnsworth stated that he believed that the proposition mentioned by
Tallon was probably the most important question which” could ‘be dealt
with b} ‘thés€ Principles - 90% of the arbitration cases he had been
involved W1th invelved this question.  He therefore both favoured “the
1nclusion of the sentence as’ suggested by~ Drobnag and suggested tha% the
queetlon of the parol evidence rule also be dealt w1th

_ Nprobnlg_e propesal to add the sentence:
| "It may béfprcved‘by'anylheansl_inclgding witnesses"
wes_eddpteaiby 5 vctesjfor;iiﬂageinsﬁ'and SLebstenticne{: -

T Introduc1ng a short dlSCUS510n cn the prlnclple 1nvolved in the
parol evidence rule, Farnsworth stated that although in the Unlted
States there had peen a lot of cr1t1c1sn1 of this rule, there was
agreement that no parol ev1dence ehould be admltted if the partles
indicate by their wrltlng “that’ they wish it to be the complete and
exclusive statement of thelr agreement, Crépeau wcndered whether such a
xormulatlon expressed the rule as French law knows it, i.e. a wrltteﬁ
contract cannot be contradlcted by oral evidence. - rdrnsworth did not
think so, although he ‘stated that this rule cculd be trlggered by e
¢lause which is ccmmcnly used in 1nternat10nal ‘agreements, 1. ¢, the
so-called Pmerger clause". Furmston pointed ‘out that’ such clauses ‘were




common clauses also in English domestic sgreements, and Maskow confirmed
that they were common in international contracts, although he felt that
their inclusicn here could lead to ambiguity. A disadvantage with such
clauses was that they could be interpreted in such a way as to exlude
preliminary deocuments which were often needed for the 1nterpretatlon of
the contract. Furthermore they can only refer fto the time of the making
of  the contract; they cannot exclude any further developments of the
contract, and this could be misleading. The problem Tallon had pointed
cut he considered to refer mainly to the question of how an oral
agreement can be evidenced. . It was clear that the words ”any'means"
contained in the second sentence of Art. 1(1) which had just been
adopted permitted the use of witnesses (as, indeed, was specifically
stated) to prove that such an oral agreement existed. The next step was
to see if such an agreement would be blndlng

_ ,Lando considered that any rules which barred parties from
agreeing, even orally, on someth1ng they had not inserted 1nto their
agreament might lead to fraud and hardship - an example of this was the
English Statute of Frauds which had provoked more frauds than it had
prevented. He considered that even where a clause requiring writing was
inserted into an agreement parties should in urgent cases be allowed to
agree orally .to disregard the clause: .any problems could be teken care
of by naticnal rules of evidence. Furthermore, experience in arbitration
showed that if it can be proved that the parties agreed to disregard the
written contract, then this should be admitted. He coulé see consider-—
eble difficulties for a rule such as the one proposed by Farnsworth.

Drobnig stated that contractual merger clauses were useful, but
wondered what would be achieved by stating that they are valid. His
understanding was that‘rthe principle of parity autonomy was being
proceeded from, which meant that the parties were able to derogate from
these Principles or make any other agreement which of course would be
valid; it was thus not necessary to say so.

Farnsworth instead stated that in the United States such an
agreement would not be valid, indeed, the UCC had a specific provision
stating that a no oral modification clause is effective (see § 2-202).
He stressed that no oral modification clauses were very important in,
e. g. construction and service contracts: where there was competitive
bidding contractors always bid low on the agsumption that they would
later be able to say that they would be able to do a betfer job if they
were paid more. No oral modification clauses were therefore important
to c¢ontrol general contractors and any document stating what Lando had
put forward would be opposed by many organlsed groups. Anything

ubsequent to the conclusion of the contract was not excluded by the
merger clause. As to the problem of 1ntarpaetat10n, he made reference
to . Art. 3 of the chapter on interpretation according to which "all
relevant circumstances” were to be considered, and for which the merger
clause would not work., The elements of a draft’ provision would
therefore be that if the parties have agreed that the wrltlng shall be



complete and exclusive evidence of thelr agreenen ) then prior
negotlatlons are excluded with an exception for 1nterpretat10n.‘_ The
commentary could explain that the provision is a positive validation of
a clause which is common in international agreements and which does not
have negatlve implications with respect to what mlght otherwise be the.
rule in the absence of the clause.

. In .a vote on the substance of Farnsworth's proposal to insert a
pPOVlSlQn on -merger clauses the proposal was accepted by 7 votes for and
4 agalnst Farnsworth was asked to prepare a verslon for subm1531on to
the Group. o

The prcpcsal submltted by Farnsworth read as follows."'l

i\ contract in wrltlng whlch contalns a. prOV151on 1nd1cat1ng
that the writing completely embodies the “terms on which the
partles have agreed cannot be .contradicted or supplemented by
_evidence of prior statements or agreements. However,  such
statements or agresments may be used to interpret the wrltlng"

Bonell wondered whether it really was necessary te include the
second sentence of the proposal ‘ag the problem would be dealt with in
the context of the chapter on 1nterpretat10n. Furthermore’ the flrst
sentence. was c1ear in that it stated “contradlcted or. supplemented"
which was. certainly not . lnterpretatlon. Drobnig stated that expérience
frcm some ccuntrles indicated that ‘either contractual cr statutory
merger clauses gave rise to the problem of whether or not recourse could
be had to earlier negct;atlon for 1nterpretat10n, and that as this
prchlem had arlsen it had been. felt necessary to clarify the questlon'
he felt that it was not taken care of in the chapter on 1nterpretat10n,

...-Lando expressed a ¢ertain scepticism as courts, particularly in
the Unlted States, were very clever in 1nterpreting a contract to mean
exactly the oppeszte to . what it says, and courts should not be
encouraged to do B0, . Hartkamp qould see no difference between
"supplementlng" and "interpreting'. and really did not like' the rule at
all: in. the Netherlands there was a great hosility to such clauses whlch
were evaded as much as pos51ble.

Farnsworth's proposal was finally adopted by 6 votes forand 5
against. As there for the moment was no indication of where it should
be placed unless and until the draftlng committee made a suggestlon it
could be an additional peragraph of Art. 1. The questlon of the placing
of Art. 1 as a whole had already been raised, but had not been. decided.
Considering that the contract was already made, Maskow suggested that
the provision be placed towards the end of the chapter. ..

As ccncerned Art 1(2), Lando, referrlng also to the ccmmente he
had submitted in wrltlng, expressed his scepticism for the prOVlSIOn. He
stated that the first sentence was not in accordance with Scandinavian




and German law, and contradicted the informality of para. 1. Furthermore
the provision contained. two rules - one contradicting the other -~ the
scope of which was unclear. It was not easy to determine when there has’
been reliance -~ courts, he stated, would tend to find rellance whenever
they wanted to disregard a contract provision requiring any modification
or termination by agreement to be in writing. He therefore propospd that
Art. 1{2) be deleted.

DatenBah stated that he was happy with ‘the provision- as it
stood, as it was a manifestation of pacta sunt servanda and it was “only
good sense to give efféct to the intention of the parties; it was only:
where this ecould lead to anomalous resulis that the qualification
¢ontained in the paragraph would come into effect. Maskow felt that the
existing text went in the direction Lando wanted. In fact, if it were
deleted, in Socialist countries it would not be possible to amend
contracts orally. The prov181on as it stood allowed the modification of
contracts . in certaln, limited Cchumstances. Farnsworth - instead
pointed out uhat the effect of a deletion would be exactly the opposite
in the United States, for which reason it was necessary to state what
was wanted. ' '

Bonell instead asked Lando how para. 1 alone could lead to the
same result as paras. 1 and 2 together, when the contract itself lays
down a voluntary requirement as to form; then the rule cannot but be
that the agreement must be cbserved - pacta sunt servanda.,  The
situation Lande had in mind was that of two conisecutive oral agreements,
the first being to modify the form requirement clause, the second being
an oral. agreement to modify the contract. Maskow considered that in
order to.preclude a party from insisting on the written form the conduct
of the parties cught to involve several oral alterations: one 51ngle
oral act would not be sufficient, '

Drebnig felt that Iollow1ng the principle of party autonemy the
parties ought to be just as free to modify such a clause as to insert it
in the first place. If it could be proved that the parties have a clear
understandlng of what they are doing, then they should be allowed to
honour . this oral agreement. He favoured the amendment and considered
that it could be set out in the comments that’ para. 1 has this
implication for & subsequent modification or termination ' of the
contract.

. Put to a vote, Lando's proposal to delete Art. 1(2) was rejected
by 7.votes against and 3 votes for. Thereafter 1t was decided to vote
for Art. 1{2) as it stood, the result belng 8 votes’ for and 3
abstentions. o U

Crépeau wondered whether Art. 1 allowed the parties to insert a
clause into the contract to the effect that "“this contract will not come
inteo exlstence until it has been signed by both parties".. Bonell
congidered that this was an Art. i2 31tuat10n, e that it referred to



a’ condltlon which had to be fulfllled for there Lo be a contract. The
formallty would  then be one of the specific” terms. Drobnlg instead
congsidered that it would not come under Art. 12, as traditionally the
concept of “term" related to contents and not to formality. In practice
the situation was often different, as partles frequently agree that a
contract should be in writing and then never put it in wrztlng - The
guestion was then whether there was a contract or not._ If 4 reguletlon
of this eltuatlon was felt to be needed then it would have to be
regulated specially; it would, he con51dered, deflnltely not Come urider
Art. 1. Farnsworth agreed that the problem was not proyerly dealt with
in Art. 1(2) and that it was not literally covered by Art. 12, although
he was not so sure that it could not be dealt with’ by some modlflcatlon
or related .provision. He felt that thls was better dlscussed 1n
connectlon w1th Art 12, w1th whlch Furmston and Tallon agreed.'

5 Spe01flcally with reference to the comments, Maskow suggested
that the phrase “thanks 'to modern means of oommunlcation, most
trensactlons .are concluded at great speed and without” a@y partlcular
formalltles" at the end of (a) be deleted, as wrltlng was a formality
and the megorlty of contracts were 'in writing; the phrase would thus not
correspond to reality. Furthermore, congidering also that the external
economic 1aws of ‘the socialxst countries often requ1re ‘the wrltten form,
he suggested “that the comments give a hint’ that this could ‘be &
requlrement of the appllcable 1aw9 but that the appllcable Taw accordlng
to these rules would be different from the applicable law accordlng to
the rules of prlvate 1nternatlonal law.

Article 2

Opening the discussidn on Article 2(1), Drobnig stated that, in
the light of illustration i, he wondered whether the rule was a sensible
one. What would the situation be if more than one addressee accepted the
offer°, If, for. example, there were ten firm offers then the offeror
would be llable for. breach of contract for nlne contracts. As concerns
the offers to the publlc, Drobnlg felt that’ the public. would consider
such. offers as blndlng and the chances were that also ‘the cour'ts would
regard them as . flrm, blndlng offers - anythlng else would net be
acceptable at the present day. . If. there was a llmlted supply of
whatever the offer referred to the rule. should be reversed and offers
should be invited. If the rule was meant to have the effect of
illustration 1 it would have to be amended.

Lendo agreed etatlng thet 1llustratlon 3 gave rise. to the Same
problem. what would happen when the proposal was made to a group ‘where
only. a limited number can get the contract° Date—Bah conS1dered that
this was a matter of 1nteroretatlon ox the of;er, of how it was worded.
Admlttedly The offero“ could lay himself open to this type of llablllty,
depending on how he phrased his offer, but it was also possible that the
first person who accepts terminates for the others. Furmston painted out
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that according te English law illustrations 1 and 3 were not offers.
Farnsworth stated that he preferﬁed illustratiocons 2 and 3 to 1 which
would be governed by CISG in the USA _and which did not add much to 2
and 3. ‘ -

: Crepeau stated that the number of people to which it was made
was irrelevant to the concept of an offer, which could be defined as a
firm proposal made by one party te another with a view te entering into
a contract and contalnlng the essentlal elements of the contract to be

entered 1nto.

Bonell made the consxderatlon that the most critical observa-
tions’ appeared to be made with reference to para. 2 {offers to the
public). This was 1ntereet1ng as the original proposal had been %o
adopt the opposite rule, i.e. that offers to the public be considered
offers and not invitations toc make offers, which in actual fact
corresponded to the provisions of the Italian Civil Code. In view of
the streong tendency to the contrary the CISG solution had been adopted.
He con51dered that thisg was one case where any departure from the CISG
model shouid be carefully considered as it mlght engender confu51on.

Furmston wondered whether it was necessary to have the same rule
for sales of goods and other contracts as there was a difference between
sales contracts and other contracts: it was difficult to imagine it
belng p0551ble to offer goods to the whole world. Maskow stated he was
satisfied with the provision as it stood, and also Farnsworth was not
unhappy with the text, although he had problems with the illustrations.
Date~Ban expressed his surprise at the discussion, because his
recollection of the discussions at Vienna was that the provision had
been introduced because the civilians had problems with the notion of
offers made to the world, with which instead the common lawyers were
acquainted. ST ' ‘

. Farnsworth did not c¢onsider 1t to be necessary to have two
paragraphe he suggested that if the offeror in a case such as Drobnlg
was referrring to added fthe words '"subject to prior sale" to his
comrunication (for the common law 1t would not be an offer) he would
orily be bound by one acceptance. The sales situation was, however,
already geverneéfby CISG; the substantial problem for service contracts
concerned what happened in connection with auctions for ‘services,
blddlng contracts, where there was no offer as there was ne 1nd1cat10n
of any intention te be bound.

o Maskow had strong hestitations as to whether offers to the
public should be.considered binding: if an offer is made to the public
it is mest 11kely that it is impossible to satlsfy all acceptances, and
there should therefore be a certain assumption in favour of such a
document not being an offer, There must, he stated, be a certain
freedom for a person maklng ah add not to be bound by all acceptances.
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Bonell stated that in Italian law offers to. the public are as a.
rule considered - to . be veritable offers, provided .that they _are
sufficiently definite, e.g. that they define the quantity available. . At
times, such as in the sale of a library, "first come, first served' was
an implied condition. Farnsworth stated that in the common law Pfirst
come, first served” would not be read into the offer, even if this were.
the case in French and Italian law. What was important was, however
what the situation was in the bidding case, as. here what was under
discussion was not: the sale of ‘100,000 shirts or of a library. 1In the.
common: law the invitation to. place .bids. would not. be considered an.
offer. . Crépeau pointed out- that.the.case Farnsworth. was referring to.
was an invitation to treat, an- "appel d'offre”, and not an offer; it
does not come under Art..2 as it lacks one of the essential features of
an offer, which is the price. If the communication stated "lowest bid
accepted” it would be an offer.as it would be sufficiently specific, but.
not ‘because it was addressed. to one or. ten . specific persons. He
therefore proposed that the reference to a-proposgl being‘"addressed to.
one or more specific persons” be deleted. . R S

Bonell considered that a ccnsequence of the proposal to delete
the reference to specific addressees would be that the_definitengSS'Qf'
the offer and the intention to be bound would be the tests te determine .
whether a proposal to conclude a.contract was an offer or not. It was,
he stated, almost impessible to.find more. definite criteria for this -~
ULIS referred to "all relevant circumstances". Date—Bah‘stated_that_if
the basic concept such as illustrated by Crépeau were acceptable to the
civilians, then it was acceptable also to common lawyers. Lando also.
considered that Crépeau's proposal was good, and that it could be put in.
the comments that the circumstances indicate whether there is a firm
offer or not. Farnsworth agreed with Crépeau's suggestion as regarded
the - text, -although he felt that it placed an. enormous burden on the
person who was writing the comments, as apparently in some civil law
systems a bidding case would not be considered an offer; this meant that
there would have to be two different. explanations as regards bids

leading to the same result. '

It-was felt that the- deletion of Art. 2(2). was a. .logical conse-
quence of -Crépeau’s proposal to delete the reference to one or more.
specific persons; the deletion of both was therefore voted at the same,
time, the result being-9 for and 2 against, ~Maskow, however, reserved
the right to-. propose a new para. 2 in. future, . as under. certain
circumstances -a- proposal may have the characteristig features of an.
offer but still not be -an of fer. ‘ ' R

~As far as the comments were concerned, it was agreed that.
substantial redrafting would be necessary, although Bonell pointed out’
that in substance there had been no great changes, Furmston reitterated
the need to. avoid sales examples, but Drobnig pointed. out that. it was
unlikely that all -States. of the world would become. parties, to..CISG,
which meant that there would still be sales contracts with non-member
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States. = He thus consideéred that a certain number of salés examples
would be in place. Bonell suggested that sales transactions not covered
by CISG could be used {e.g. illustration 5). ' : '

“Article 3

‘ Opening “the discussion on Article 3, Crépesu "raised the
“ question of the meaning of the word "reaches", which had been discussed
‘at great length during the revision of the Québec Civil Code. Maskow
queried the very need to have the article in view of the- fact that the
whole system had changed with the modification of Art. 2. What, - he
‘asked, was the ‘mesning of "reaches" when public offers were being
_considered, and how could these be withdrawn? Bonell felt that the
proper place to discuss this question would be Art. 4, as it states that
* tan offer may be revoked if the revocation reaches the offeree before he
has dispatched an acceptance", which would indicate that  there might
here be a necessity to specify that in the case of a veritable offer to
the public it would be sufficient for the offeror %o publish the
revocation of the offer in the same way as the offer itgelf., Art. 3, he
considered, dealt with something both logically and legally different,
“i.e. the basic principle was that an offer becomes effective when it
“reaches the offeree; it thus followed that until it reaches the offeree,
“the offer is ineffective iegally spesking and the offeror remains the
master of his "offer", i.e. he can do what he pleases with it. Drobnig
suggested that how Art. 3 applies to offers to the public might “be
mentioned in the comments; it would be sufficient to say that an offer
to the public reaches the public if it is made public, and that until it
' is made public it can be revoked. : : -

Art. 3 was adopted ag it stood by 9 votes for and 1 abstention.

" New article on negotiations in bad faith

As regards the comments to the article, Farnsworth stated that,

“rather than in the comments to Art. 3, it would be useful. under Art. 4
" ko have a statement to the effect that the subject of the bresking off
“of negotiations should be dealt with under the provision ‘on good faith,
" with & cross réference to Chapter I, Art. 3. Bonell instead considered
‘that it would be useful at least to hint at the problem also under Art.
‘3, considerihg in particular modern negotiations which often take place
round & table, with no definite offers and acceptances, but: rather with
~a kind of veircular" offer and acceptance. Under Art. 4 it would be too
“late to draw the parties' attention to this question. Furthermore the
“-consequences could be different: once an-offer has reached an offeree it
" may or may not be revocable, sd’it is no longer "a gquestion of "breaking
“off". 1If the offeror revckes -despite the fact that iri ‘accordance with
Art, 4{2) he would not be able to do ‘'so, the consequence is thal there
is & contract notwithstanding * the - revocation: if he breakes off
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négotiations before the offer reaches the offeree and this is contrary
to good faith, although there is no contract, llablllty for regative
interest, or reliance interest, could ‘beceome relevant. IR

Lando stated that Arts., 3 and 4 deal with the traditional
conclusion of centracts, whereds the model illustrated by Bonell in
comment {c) was completely different. To' cater for this situation he
had, in his written comments, proposed a ‘draft-rule, which could-cover
dlso “letters of 1ntent dealing with damages for the bresking" off of
negotlatlons. : g T s B R ST

"If, when entering into negotiations for the conclusion: of a
contract a party knows or ought to know that the negotiations
will cause ‘the other party: to incur expenses or to lose gains,
the first party will be liable to the other party for:the said
expenses and losses, if . .the first party omlts to conclude . a
contract, and it is shown that

{1} the first party was never w1lllng or able to conclude the
contract, or. '

(2) ne did not’ inform the other party 1mmed1ately when he knew
or ought to have known that he did not 1ntend or. was unable to
coneclude the contract, or T ar LT e
(3) otherwise broke off negotlatlons in bad fa1th.”.r-""“

Tallon reasoned along the same lines, stating: that while he
agreed with Lando on the substance of comment (¢), he felt it was in the
wrong place as it was niot a question of offer but rather of negotiation.

He felt that there should be a rule on this. Rajski agreed that it. wds
necessary to think of the precontractual stage of negotiations, and also
saw the link with Art. 14 as a part of the duty of confidentiality was
precontractual. Maskow considered -that the question of negotiations
raised two points: firstly, that of precontractual obligations, for
which he favoured a solution along the-lines indicated by Lando and felt
that it should not be a question only for the comments; secondly, that
of - whether the parties were bound’ to  proposals they make during
negotiations - the Algerian Civil Code had a special provision on this
{see Art. 64). On the contrary, Daté-Bah considered that comment (c¢)
was best moved from the comments-on Art. 3 t¢ those on Art. 4, as
precontractial obllgatlons haveé“to start from a ulear point, and -the
time the offer is made would be such a clear point. —

Furmgton stated that this problem could actually arise before
anyone has ‘made an offer, ‘and in fact commonly does do sgo.. In England
this was ‘the ¢ase with house purchase contracts where the first person
who “completes the contract gets the contract {the. so-called "contract
race"'sitdation). In such a case there is no offer -and acceptance.

Tallon considered the possi blllty of hav1ng a general artlcle
on the duties of the parties during negotiations, including such matters
as confidentiality, the problem of information in general, culpa in
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contrahendo and withdrawal. A possibility was to have an article on the
good faith principle which first stated that it applied during the
negotiation period, and then gave examples.

Maskow agreed with Tallon that expenses, losses and damages
should not be mentioned expressly, that a general obligation of the
contracting parties should instead be provided for and reference be made
to the chapter on non-performance. Some conditions, such as 'ought to
have known' were too hard; the rule must be more flexible in order to
cover also normal parallel negotiations, which are costly and obviously
cannot be prohibited by these principles - preparation bids were costly,
he stated; and should not be hampered by the threat of damages.

Bonell stated that the inelusion of a special provision on the
precontractual situation in the section on damages could be envisaged,
but his own preference lay with an explicit statement on the recoverable
logses in the provision laying down the duties of the parties during
negotiations. Rajski agreed, but felt that this introduced difficulties
as to the placing of the provision: it could hardly be placed in the
chapter on formation as it dealt with damages and with the stage
preceding the formation of the contract. The ideal solution would be to
have the provision either separated from the chapter on formation or at
its very beginning. '

~ Weng raised the point of the role of competition in the
negotiation of international commercial contracts in connection with the
breaking off of negotiations in bad faith.  He stressed the importance
of guaranteeing the competltlveness of different partners. Date~Bah
also stressed the need o retaln the ability for robust competltlon.

: Farnsworth expressed a certa;n dlfflculty with the fact that
what was referred to was the breaking of f of negotlatlons, as most cases
congerned negotiating in bad faith, and in fact he would consider the
examples given by Lando as examples of negotlatlng in bad faith: it was,
first and foremost the inducement to negotiate on false pretences which™
was done in bad faith. Having said that, he agreed that the two_
categories given by Lando would cover most cases. AdmitTedly,there was |
a recent Duitch case where . the court had come to the decision that after
a8 certain point you cannot break. off negotlatlons, which came very close
to saying that you must continue, but this was undoubtedly an unusual
decision.

. Drobnlg had reservatlons as regards any rule on this point, as .
he could see that there might be cases. of abuse of rlghts He thought
the point raised by Wang was an. lmportant one, as a party who negotlates
must be free to break off negctiations - this was a principle which
should be spellt ocut, with the criteria given in the proposal being set
out ag highly gualified exceptions.
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Farnsworth also suggested using paras. 1 and 2 of Lando's draft
as illustrations of negotiations in bad faith. He illustrated his point
by referring to a Swiss case: the manager of a branch of a Swiss bank
had negotiated an agreement alone; at the end of 5 months he disclosed
that he could not sign the agreement himself, that the head office of
the hank must do so, and the head office refuged to do so. The court
stated that the bank manager had negotiated in bad faith, and estimated
that four months had been lost. In this case it had been relatively
easy to estimate how much’ money had been 1ost, but in - mb&t cases it was
not possible to prove lost gains. Farnsworth therefore suggested that
nothing be said of the breaking off of negotlatlons, nor of lost gain;
terminology such as negative 1nterest could be used ' R

Wang wondered how bad faith in negotlatlons could be defined,
and Date-Bah stated that it was part of the skill of "the market place to
be able to tell who is rnot serious. - He felt that ‘a more general
doctriné such as the one suggested was likely to lead to uncertainty.

_ According to Bonell what was at stake was not. go much the
breaking -off of negctiations as the negotiations themselves. being
conducted in 'bad faith. "~ ‘He suggested that the whole .approach: be
reconsidered, and ‘the basic question of ‘the admissibility of parallel
negotiations be addresséd. “As the general feeling was that in principle
they were admissiblé, this should be stated, with the proviso that-if.a
party knows that he does not intend or that he is unable to' conclude 'the
contract then he " should be prevented from negotiating: Landc pointed
out that it was not only a question of parallel negotlatlons- there
might be other negotiations. Basically, what he wanted to see was - a
provision stating a general liability for contlnulng negotlatlons in bad
falth 1l]ustarted by two examples. :

: Drobnig considered +hat such a' provision ‘wolild” not *be
acceptable w1thout a re;erence ‘o competitlon, nor ‘would it be
acceptable if lost galns were included in thé ‘second part-of the rule -
this would decldedly go too far.: Date—Bah also felt that damages should
be 11m1ted to rellance 1nterest only

Three ‘draf t prov151ons “on negotlatlons in ‘bad “faith ~were
ultlmately propesed, ‘one by’ Wang ‘and Maskow, 2 second by Drobnlg and a
thlrd,by Farnsworth Furmston and Lando. ‘ § ST - .

Maskow's and Wang s proposal whlch was- farmulated as follows.-'

"Taklng into consideration the pr1n01p1e of fazr competltlon,

negotiations shall be conducted in good faith, - otherwise the

‘party who ig responsible for bresking off the negotiations
“““shall be Iiable for expenses incurred to the other party.'f-

Maskow stated that the basic idea behind it was similar to that
contained inh the tweo ‘other proposals. - ‘A further characteristic feature
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was that it referred only to expenses. Furthermore it only spoke of
"good faith!' without making any attempt to define it.

nTha.pnoppséI of Farnsworth, Furmston and Lando (FFL) reéd as

follows: : .
"Negotiations in bad faith

~{1)- A party is not liable for failure to reach an agresment,

- (2)  However, a party who has negotiated in bad faith is lisble
for the losses caused to the other party.

{3) A party negotiates in bad faith if he enters into or
continues negotiations knowing that he is not able or willing
to make an agreement with the other party.” '

Theaﬂérticle started off by stating a general rule which was then
gualified by examples of negotiating in bad faith - clearly a court
would not be prevented from developing what was stated in the provision.

- Crépeau wondered whether "if he enters into  or coantinues
negotiations" were only to be illustrations of negotiating in bad faith,
or whether they were to be the only two instences of negotiating. in. bad
faith. If they were intended as illustrations, he suggested that "among
other things" be added. Raiski agreed, suggesting "in particular".
Furmston confirmed that they were only intended to be  illustrations,
although Lando added that he cculd not think of any other instances.
Tallon therupon suggested the feeding of wrong- information to the other
party during. negotiations, and Bonell suggested the. non-disclosure of
reasons for invalidity of the contract. .

Wang stated that he was not in favour of a definition of bad
faith. There were, he said, many speculative factors in international
trade - often a party did not know whether or not he would be able to
make the agreement. Furthermore, a party might initially be willing to
conclude a contract, and still later on break off negotiations; e.g. A
negotiates with B, C comes along with a lower price and A thereupon
beginsg negotiating with C. The more they negotiate, the more problems
come up, with the result that in the end C's offer turns out to be less
advantageous than B's Should. A then be liable for bresking off
negotiations with C? And what if A discovers that C is nothing more
than a so-called post- ~box company? He suggested that 1t would be better
gimply to refer to the "party who is responsible for breaking off*
negotiations, which might be either party. He also suggested that it
would be better if only expenses were dealt with.

Date-Bah suggested tnat the openlng woras of para. 1 of the FFL
proposal -be amended to- read "conformably with. the parties' right to
negotiate freely', whlch would incorporate the Wang/Maskow proposal. He
con31dered para. 2 to be good as it stood.

Bonell stated that he w0uld welcome a. quallflcatlon along the
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lines of free competition or of the Date-Bah: formula. He was impressed
by the argument put’ forward by Wang, who evidently was thinking of a
very broad concept of bad faith in negotiations. He found Wang to be
correct to warn the Group from. entering intc.:details, as once. such
details were enftered into, then why should not other instances . of
precontractual liability be considered, such as inducing in error,
misgrepresentation, in order to waste the other party's time and to cause
him expenses, or the duty of confidentiality. He suggested that para. 3
of the FFL proposal could possibly be amended to read: "if,' among other
things'", then with other lnstanCﬁs in line w1th Wang s suggestlons taken
1nto con31deratlon. : : S o ‘ g

ngrobnlg 5 proposal read as follcws.;

(1) A party who has negotlated in bad falth by enterlng into
or continuing negotiations although knowing that he iz not able
or willing to conclude a contract with the other party is
liable to that party.

(2) The other party is to be reimbused for the expenses it has
©inecurred due to the first party's' misconduct. The provisions
of: Chapter VI Arts. 23 and 24 are appllcab¢e." S

: Introdu01ng hlS proposal Drobnlg stated that -it did not
contain a general principle on the freedom of negotiating, which he did
not consider  to be necessary, although he would be willing to have it
expressed as in the FFL proposal. Para. 1 of his proposal attempted %o
state in a shorter form what paras. 2 and 3 of the FFL stated. .. His
proposal deviated from the FFL proposal in that it limited reimbursement
to the expenses caused the injured party.  Another deviation was his
addition of ' the words "due to the first party's misconduct", .in
consideration’ of  thoge cases wheré both parties entered into
negotiations able and willing to cohclude a contract, but later could
not do sc.. ‘In such cases the claim for compensation could enly relate
to ‘the second phase of the negotiations,; i.e. after it bedame clear that
the party could hnot enter intc the cdntract. . He had also inserted a
reference to the mitigation of dameges (Chapter VI, Arts. 23 and 24), o
that ‘any contributory negligence could be taken into consideration.: -

Tallon questioned the authority of the principles to deal with
questions outside the contract. They could give guidelines to determine
what good faith isg, but they could not give rules on compensation as
that was tortious liability and. the power of the judges to award
‘compensation could not be limited. Tc Bonell's -cobjection that the
application of the principles, whatever their ultimate format,. should
not be made dependant on the existence of a valid contract, he- gtated
that here it was not a question of .a.contract belng valid or invalid,
but of there being nc contract at all. ' ; IR

- Drobnlg reflected that . the p01nt raised - by Tallon could be
raised as'regards the whole of .the chapter on formation, ag formation
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came before the conclusion of the contract. One beasis for the applica-
tion of the principles was the agreement of the parties, but it was not

the only basis. He ealsco felt it could be a general model for

arbitrators,  Rajski agreed, stating that he had to admit that in the
precontractual field the lex mercatoria had achieved certain solutions,
for which reason he supported the inclusion of provisions relating
thereto. : :

Hartkamp stated that-the focus should be on. what was‘lmpdftant,

i.e. the bresking off of negotiations. If this were done it was easy to.

imagine that also losses would have to be paid, 1nrlud1ng the rellance
interest. He was opposed to restricting the damages to expenses. He
felt that there was not much difference between  lucrum cessans and
expenses, as the negative interest could mean that a person is allowed
to claim damages because he did not make it in time to conclude a
contract with someone else, in which case also the loss would have to be
paid, so why not include also the positive interest?

Lando agreed with Hartkamp as regards losses. There were, he
said, a variety of different situations: first that of the expenses
caused, which all agreed should be compensated; then there was the
question of the losses a party suffers as a result of a deal he could
have made end did not  {which should not be compensated for); and

thirdly, there were losses caused as a result of the business a party
could Have made in the time he negotiated the contract, which,. . agein,
should be compensated for. He himself had also first focused on the.

breaking off of negotiations, but had been convinced by the arguments

put forward by Farnsworth in particular, that it was more. a matter of

negotiating in bad faith. He was in doubt as to the exact meaning of

the principle of fair competition, so he was heeitant as regards the

Wang/Maskow proposal. As regarded Date-~Bah's suggestion to begin para.
1 with the words "conformably with the parties' right to negotiate
freely', he stated that it was gquite true, but that it might not be

necessary. An attempt - had been made to accommodate the concerns
expressed by stating in para. 1 that "a party ig not liable for failure
to reach an dgreement". He found that an extension of the list of

examples would be difficult to draft, and that therefore only the two
most important cases should be included. He expressed his willingness
to add "among other things" or "in- partlcular" after "if" in para. 3.

On the questlon of damages, Maskow considered it ‘advisable not
to extend the provision too much as it was a novelty - at international
level. ‘The presupposition, he stated, was rather vague: a party

hegotiateé*ixarbad ‘faith, and this finally leads to a disruption of.

negotiations. It practice it was difficult to find ouf whether this was

the case. The uncertainty would become even greater if a party were to.

be allowed toc claim damages, because in most cases the damages would be
fictitious, it being difficult to make an assessment by rational means.

He thepefore felt that the possibility of recovery should be restricted
to ~those factors' which cause costs. and which are. overseeable, i.e.
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expenses.

Bonell instead felt that it would be meanlngless to restrict
damages to expenses, because the most harmful  situations were those
where the party in bad faith would negotlate in such a way as to make
the expenses small and the losses great. Furthermore, it ‘should be kept
in mind that mitigation riules could also be considered applicable. Thus,
he favoured the proposition as it stood, with +the addition "in
particular". . o : o el BT

Hartkamp stated that' he could ‘see no différence between
computing damages when negotiations were broken off ‘eone day before the
conclusion of the contract or for non~performance  oné 'day after the
conclusion of the contract. Three of four <¢ases had been decided in the
Netherlands, and they -all focused on the breaklng off of negot1at10na.

Farnsworth considered that if only expenses were allowed, not
only would it cause difficulties for the courtis, but many :lawyers would
not bother to take the time to mitigate such a small sum. He considered
it to be right to indicate other restrictions on speculative damages,
but if compensation for lost opportunity were not allowed where there
was convincing proeof, the only recovery making 1t worthwhlle to brlng a
claim under thls prov151on would be denled s -

' In an orientative vote of‘preference ds regards which prcposal
should be the basis for discussion and ‘decision, the proposal. presanted
by Farnsworﬁ1 Furmston and Lando was adopted by’ 10 vetes for. -+

Follow1ng Date-Bah's prOposal to " add “Conformably wlth the
partles right to negotlate freely" to the heginning ‘of “para. 1, the
Group adopted the followlng formula by lO votes for, 1 against and- 2
abstentlons. I

i:"A party is free to negotlate and 18 not llabie for fallure to
_reach an agreement'. ‘

.. Hértkamp next sbggested that” the words ~Yor broken: off
negotlatlons in bad faith" be inserted after "negotiated" in para.2. The
proposal was adopted by 8 votes for, 2 against and 2° abstentlons. =

The amendment Maskow had suggested of referring %o the
”expenses" caused to the other party instead of spezking of "losses" was
regected by 8 votes agalnst 4 votes for and 1 abstentlon."' ' o

The amended paragraph 2 was then voted upon as a. whole, and was
adopted by 8 votes for, 3 agalnst ‘and 1 abstentlon.

‘In view of the amendhents made to para. 2, Farnsworth suggested
that the beginning of para. 3 be modified to read: : .
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It is bad faith, in particular, for a party tc enter into or
continue negotiations [/.../".

The proposal was édopted by 8 votes for, 2 sgainst and 3 abstentions.

The -Group fhen voted on the article as a whole, as modified by
the previocus votations, which at this point read: .

"(1) A party is free to negotiate and is not liable for failure
to reach an agreement.

{2) However, a  party who has  negotiated or:. broken off
negotiations in bad faith is liable for the.losses caused to
the other party. :

(3) It is bad faith, in particular, for a party to enter 1nto
or -continue negotiations knowing that he is not able or willing
to make an agreement with the other party."

The- article was. adopted by 8 votes for, 1 against and 3 abstehtions.

Article'd

Introducing Article 4, Bonell stated that it had been taken
literally from CISG. Lando recalled that it had been a very
controversial provigion in Vienna. He himgelf did not consider it to be
a good principle, as offers should be binding. - Even if Art. 4(1)
remained as it stood, the qualifications .in Art. 4(2)(a) were unclear:
"whether by stating a fixed time for acceptance or otherwise" could, in
fact, be: interpreted by common lawyers to mean that stating a fixed time
for acceptance is not per sge an indication of irrevocability, . whereas
civil lawyers may hold the contrary, It was, he stated, 1mportant for
the parties to know when & contract is made. This article (Art. 16
CISG) had been a stumbling block for the Scandinavian countries in
Vienna, and ‘had caused them making  a reservation excluding the
applicability of the whole of Part II of the . Convention. It was
possible to do one of itwo things, he stated, either state clearly that
"offers are binding", or stick to para. 1 and make para. 2 a little
clearer by, e.g., using .2 formulation proposed by Edrsi: "if the offer
states a fixed time for acceptance or. ctherwise 1ndlcates that it is
1rrev0cable"

_ Masksw stated that - hn would regret it if CISG were deviated
from — unless there had been new developments since the adoption of CISG
which would justify such a deviation. He considered that the authority
of these principles was not strong enough to overcome the authority of
CISG - most contracts were sales contracts and the practices. developed
for sales contracts would clearly influence other contracts. He
therefore felt that CISG should only be devialed from as regarded what
was specific to sales contracts. : o :
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Both Wang and Farnsworth agrieed with Maskow. Farnsworth stated
that in the USA the one major question in relation to the UCC was when
is it a sales gituetion and when is it not. There were important rules
in the UCC which could not be extended by analogy to other cases without
leglslatlon, and éne of these rules was that wh¢ch was comparable to
Art., 4. : e

.. Drobnlg coneldered ‘the remarks made on the précedental value of
CISG to be important,_although he felt that they were too polltlcal ahd
too, p031t1ve.'as the result would bBe to freeze the law as of CISG, which
uOUld not be the purpose of their work. Any new developments must be
taken into conszderatlon. Furthermore, he felt that if & ‘point "was
COntrover31a1 it was good to reopen the debate, as & better” ingight
might be galned from the exercise: the specific value  of" thege
principles would be ernhanced if they gave new golutions based oh bEtter
1n31ghts and dld not Jjust limit themselves to copylng CISG.

L Bonell not only agreed with the view that this- Group should ot
be bourid by the CISG text, but also with the view that-new develcpments
should be taken ‘into con51deratlon, and with that of not sticking %o
purely polltlcal ‘solutions which could, perhaps,  be reconsidered.
However, he wondered whether this really were the ‘case with APt 4: he
did not think that there had actually been any new developments.: If the
Group did decide to recpen discussion on this point, he stated, a
distiriction should be made between Lando's two proposals: it was one
thing to reopen the question of principle as to whether afi offer 1is to
be considered revocable or irrevocable, and quite another to see whether
merely the wordlng of para. (a) should be amended ‘

Date—Bah 1nstead considered Art. 4 to be a compromise carefully
constructed at Vlenna between those “systems which regarded offers as
being revocable ‘and those for which they instead were irrevocable.
Difficulties would be caused if the mere fixing of -time were to be
consldered as having the implication that an offer was irrevocable:

_ Farnsworth stated that the amblgulty was -voluntary, as in
common law it was p0551b1e to state a time after which the of fer lapses
without the offer as a consequence being considered -irrevocable durirg
;that perlod Con51der1ng the problems they gave rise to, he proposed to
delete the. words_“whether by statlng a fixed time for aceceptance or
otherwise’ in "Art. 4(2)(a), leaving the simpie conditicn Mif it
.indicates that 1t is 1rrevocable“ and then to deal with this question
in the commentary,,explalnlng the dlfferent understandlngs of this po1nt
in the common law and German legal systeme. :

, Bonell feit ‘attracted to ‘the eimplification proposed - by
_Farnsworth on condltlon that the ‘comments drew the . attention to the
underlying problem. To a certain extent it in fact already did so,-in
that comment (b) stated that "The indication of a- fixed time 'for
acceptance by itself may, but need not necessarily, amount to an
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implicit indication of an irrevocable offer",

Drebnig stated that the best solution would be to say clearly
that the indication of a date would indicate irrevocability until that
date ‘arrives, leaving the question of any other indications of
irrevocability open. '

Furmston raised the question of the meaning of "fixed time": if
an offer specifies that it is "irrevocable for thirty days", then it
would be irrevocable, but if it merely stated that it “lapses 1 July"
then he was not so sure - in the common law it would not be irrevocable.
He felt that a presumption was needed in one way or the other in order
to operate the rule. He himself favoured the deletion of the phrase as
the provision would read better, and the decision would be left to the
Jjudges or arbltrators. ' C ' :

Lando remarked that he did no+ think that his proposal changed
so very much; when he had read this article he, as Crépeau, had
concluded that the present tex:t stated what he was. trylng to put in =a
clearer form in his proposal -~ it was only after readlng the comments,
which reflected the history of the provision in CISG, that he began to
have doubte. If his proposal were rejected, he would prefer to keep
Art. 4(2)(a) as it stood to Farnsworth's versiomn. ,

Voting on Art. 4 as 1t stood, the provision was adopted by 7
votes for and 5 agalnst. .

Lando next prOposed to delete the words "Until a contract is
concluded” in Art. 4{1), as he did not find it to be correct in view of
the contents of Art. 6(2}. Bonell also found the words to be
superfiuous as they were obvious, .gnd Crépeau stated that he would
favour the change as , in the process of determining the sequence of
events leading to the conclusion of a contract, Art., 4 occupied an
intermediate position. ' ’

Drobnig, however, stated that he could not agree to the change
as contracts were not only concluded by the dispatch of an acceptance,
“‘but alsc orally by an immediate agreement or by doang an act, and in
these c¢ases the time of acceptance of the offer and of the conclu51on of
‘the contract may differ from the time.indicated here. Farnsworth shared
Drobnig's concerh and illustrated his point by giving as an example a
situation where A orders goods, B ships the goods and mails a letter of
acceptance after he has shipped the goods. The act of sthplng would
itself be sufficient even if the letter arrives 1ate,‘and the pffer
cannot be revoked, even if an acceptance has not been dispatched,
because the act of shipping the goods amounts to the conclusion of the
contract. Saying that the offer may be revoked until the dlspatch of
the acceptancé would samount to saying that the. offer may be revoked
after the goods have been shlpped }
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THe Group  thereupon came to the -conclusion that this was the
problem that the drafters of CISG Had wanted to solve. by the addltlon of
the words "untll a contract is concluded” :

Put to a vote, the proposal to delete the opening words of Art.
4(1) "until a contract is concluded" was rejected -by 6 votes-agdinst and
5 votes for.

With respect “to ‘the comments Lando referred to theé  sentence
"The 'indication of a flxéd“t;me for acteptance by ‘itself méy,*but”neéd
not necessarily, amount to an implicit’ indication -of ' an- irrevocable
offer™ in comment (b). He felt that the comments Should say what was 'in
the text 1 @, that offers were 1rrevocable. 3 B :

Date-Bah instead fel:t that it was not posszble to put such- a
delinite statement into the comments as there were two possible views as
regarded whether or not the fixing of a time for acceptance made the
offer irrevocablé. Here there weére the samé: differences -as there had
been in UNCITRAL, and the comments, reflécting this, gave a certain
perspective to the question. Farnsworth agreed, stating that it was not
possible to say that it was an irrevocable rule., What could be said,
wag that in common law countries the phrase "lapses in thirty days"
would not be regarded as irrevocable, but that nevertheless in & great
part of thé commercial world: the f1x1ng of a tlme for aﬂceptance would
1ndlcate lrrevocabllity o IR . : e

: Crépeau ”suggested that the = commerits . should reflect - the
‘discussions’ and any dlfferences of‘ oplnlon as to the meanlng of the
text : S :

Drobnig instead stated that the comments should explain what
the text means, and the meaning of Art. 4(2)(a] was clearly that the
fixing of a time for acceptance indicated the irrevocability of the
offer. He could see no other solution. How the common law merchants
interpreted the text was not relevant - here, what was being  dealt with
was not the commén law but the text of thése principles.” The comments
should say that the fixing of a time for acceptance made the: offer
1rrevocable CISG was dlfférert, and the comments should point this out.

Bonell stated that he could see Droang 5 p01nt but ‘that he
would hestitate to deviate from the comments on CISG gs the twWwo texts
were identical. He felt that it would be a useful exercise for the
comments to make clear what "fixed time" meant, as there was a great
variety of ways in which the time for acceptance could be-fixed. ' The
comments would have to be changed, at the very least so as to
incorporate the qualifications suggested by Farnsworth.

Maskow felt that the commentary would be misleadiné if it
followed the direction indicated by -Drobnig 'as, no matter what the
commentary said, the provision would be interprsted differently - in



- 24 -

different countries, for which reason it was . important for the
commentary %o indicate that it could be understood in different ways.
Another argument in favour of this solution was the fact that. the
commercial worid was divided between those that would consider an
indication of time to indicate irrevecability, and those that would not;
thus, :the different possibilities should be taken into consideration.

Furmston stated that he had ne objection te the comments
stating that the provision was ambiguous. Furthermore, in view of the
.. fact that this text was.identical to that of CISG, he did not consider
At to be pessible for this forum to determine what the provision meant -
the same wording could not have two different meanings. Lastly, he had
no difficulty in reaching the opposite .conclusion to that reached by
Crépeau, Drobnig and Lando when reading the text; it was, he stated,
quite possible to read the text so as to give no effect to the words
within the commas.

In the end, it was agreed that the discussions ought, in some
way, to be reflected in the commentary.

Article 5

With reference to Article 5, Drobnig wondered why the provision
refered to "any offer" instead of "an offer". A possible explanation,
he suggested, might be the fact that even an irrevocable offer becomes
void by rejection, and the drafters might have had this in mind when
drafting the provision, but as this was clear. anyway he could see no
need to specify that the provision referred te "any offer". Conseguently
alsc comment {c) should be modified to take +this amendment into
consideration. : : :

Farnsworth .compared- the text .of Art. 5 with Art, 17 of CISG
which stated that "“An offer, even if it is irrevocable, is terminated
- when a rejection reaches the offeror". It was presumably to cover. the
. words "even if it is irrevocable", which had been omitted in Art. 5,

_that the "an! of CISG had been changed to "any'.

Drobrig's propesal to change the "any" into "an' was adopted by

.10 votes for, with 2 abstentiona. It was agreed that comment (c) should
be modified. : _ o :

S No ather comments were made as regards Art. 5,_which'was thus
,con51dered to be adopted. - :

Article 6

- Gpenlng the dlscueﬁlon on. Artlcle 6 Furmston stated that he
was not -quite clear as *o the dlstlnctlon between 'silence.. or
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inactivity" - he would have understocod "speach!” and "“inactivity being
contrasted,” but he did not understand why one would want' to contrast
"silence" and "inactivity'". Drobnig stated that the two words referred
to different modes of acceptance '+« oral or written or by sending the
goods; thé term "inactivity" would refer to the  latter.  Fatnsworth
suggested & case where A writes to B saying "I will send you’ the goods,
and if you-don't send them back you will be taken to agrée +o buying
them'. B-Writes back saying that he does not accept, -but does not gend
the goods back, putting them aside instead. Farnsworth then assumed
that~this would not amount to an acceptance as B was not silent although
he wag inactive. Furmston pointed out that in American and English - law
there were certain ¢ircumstances in which deing nothing constituted an
acceptance — in the last five years there had been ten caSes on this
matter in“the UK, and 1t was & hotly debated questlon. L :

Crepeau wondered what the 31tuatlon ‘was .as. regarded ‘prior
negotiations ~ in Québec, if there had been prior negotiations which had
gene a certain way and which could bs considered to constitute a usage
or a practice, then at “the tenth or twentieth order silence could be
‘deemed to be an implied acceptance: Bonell stated that the words 'in
itself'” strove to achieve precisely this result, and maybe comment {c)
already expressed thls 1dea W1th sufficient clarity.

: Wang questloned the omission of the.words "by performing an
‘act, such as one relating to the dispatch of the gocds or payment of the
price’ from :this article, which instead were included -in “Art. . 18(3)
CISG. - If these: words were omitted, he asked, to what kinds of acts
would the provision be referring? -Bonell stated that the words in CISG
had bheen omitted to accommodate the broader scope of these principles.
In the ‘absence of -these words, thé question arose of whether :the
periormance of - a - secondary’ duty could .amount ‘to "an acceptance.
Personally, he’ felt that it would depend .on:the practices; on possible
courses of dealing, and/or on applicable usages. Why, he asked, should
it be ‘excluded that a particular: act of'performance, -even if secondary
in naturé, could be considered -an ‘acceptance in. conformity w1th -ah
established course of dealing? : - : A

Lando felt the provisién to be ‘unclear, and suggested a phrase
such as "performing obligations: under the contract", in view of the fact
that 1t was not p0531b1e te speak oniy of the sales sxtuatlon. :

Wang ingtead suggested the addltlon of the words “such as one
relating to a material Tterm of the offer" after "performing an act" in
para. 3. Drobnig asked whether -what Wang intended was' that  the act
should relate to an eskential’ “term of the contract,.  which -Wang
confirmed. - Maskow considered ‘Wang's point to be well taken; stating
that if CISG were considered, the examples (dispatch of the goods or
payment of the price) relate to essential obligations of the parties. In
order to reach the same result here the examples given in CISG might not
be suitable and something more abstract, such as 'such as one relating
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tc the main/essential obligetions of the parties® might be  needed.
- Bonell asked Wang if he agreed that the introduction of a phrase such as
the one he had suggested would more or less destroy the whole opening
phrase, and then what would the operating conditions of para. 3 be? .So
. far the provision stated "if, by virtue of the offer"; thus,- in a
situation such as where the offer states that the offeror will -consider
a certain act toc be an acceptance and that the offeree should not bother
- to send. a notice, how would it be possible to  have further
gqualifications? The same would apply te a course of dealing and to
- usages, Problems could arise .as in practice a minor act might be
_considered an acceptance. : : : . e

Furmston felt that such a change would deprive the clause - of
most of its use, as it presently covered the situation where an. offer
could be accepted by an act which had no relation to the performance of
the obligations. He saw no reason why an offer could not be accepted
rby, for example, the hanging of a flag outside a window.

Wang's nroposal to add wordlng to the effect that the act: must
relate to an essentiml term of the offer was rejected by 6 votes
agalnst 2 votes for and 3 abstentions. SIETURR

Drobnig next proposed that Art. 6{2) be split into two para-
graphs. The article would thus contain a first paragraph on the mode of
acceptance; a second paragraph containing what presently was the first
sentence of para. 2:on the time when an acceptance becomes effective,
and a third paragraph with the present second sentence of para. 2 and
para. 3, which both concerned the time limit fixed by the offeror. This
would make matters clearer also as regarded the cross reference at the
end of para. 3, which did not refer to the first sentence of para. 2.
Furthermore, Art. 8 dealt with the time fixed for acceptance; thus as
the second and third sentences of para. 2, psra.:3 and Art, 8 dealt-with
a .special aspect which was distinct from other problems dealt with, they
might be considered together. He suggested that the final formulation be
Jdeft to the drafting committee, and this met with the approval of the
other members of the Group. : . o

. Lande felt thet the reference to an. oral offer was strangely
~hidden at the end of para. 2, .and pointed out. that in Scandinavian law
it was & separate article. He felt it should -be placed. in.:a more
prominent position, and suggested that the drafting committee consider
also this peint. - : : S

: Crépeau felt that also the reference fteo "silence or- inactivity”
-was strangely hidden at the end of para. 1, .and suggested that it could
‘be separated from the rest of ‘the paragraph but. that, again, this was a
matter which could ke locked into by the draftlng comnmittee. - It was so
agreed . . e .
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'Artlcle 7

Openlng the dlscusslon on Artlcie -7, Lando wondered what would
happen ' if, despite the fact that ‘tHere: was a mateérially different
acceptance, which- would mean that ‘there was no contract, the. party
‘started to perform on the basis of the contract. He felt that the idea
was not very clearly exprecsed by saying that the 31tuatlon WAS covered
‘first by Art. 7 and then by Art. 6. - : ‘

Bonell drew the attention of the Group to two points: firstly,
there was the question of the definition of the material character of
the alteration, which was one Wwhich was raised in .thé comments under
(b), and secondly, ‘there was the questlon of" the pr901se relatlonshlp
between Arts. 6 aﬂd 7. ' : S

Drobnlg stated that Arts. 6 and 7 could ea51ly be comblned and
that he would thlnk it important that the comments of Art. 7 .indicate
that in the cases described acceptance can be achleved by performance in
-accordance w1th Art. 6. : :

With respect to Art. 7{(3), Bonell wcndered whether this were
not the time and place to reconsider the whole paragraph, and possibly
also to consider deleting it. The crucial issue. was when- the terms
materially alter the offer.” He felt that this would depend on: the
circumstances of each single case. 'As long 'as sales contracts: were
concerned, the price, payment, place and time of performance, the extent
of ‘one party’s liability to the other or the settlement of disputes were
importent in the context of each transaction. On ‘the contrary;  with
respect to contracts in general there was '~ a  ‘great variety: of
poseibilities, ji.e. some elements might be of greater or lesser import-
ance as the case may be. He himself would prefer:. the: deletion of para.
3, with the resul® that in some cases the modification of a:certain term
might -be considered a material alteration, whereds in :others it might
net, or vice~versa. T

RaJSkl supported the deletion of para. 3, and Maskow added that
whether a change 1s " material or not does hot depend ‘on the subject
matter but on the degree to which, in the context of the whoele; it
differs Trom the original proposal.  As ‘the provision stood, in hany
cases it would lead to solutlons wh;ch do not correspond to commerclal
practlcea R . - : : SR :

Drobnig referred to 'a case where the buyer had offered payment
30 days after delivery, whereas the seller had reguested /., of ‘the
payment at once, /. on delivery and the remaining ~/. 30 days after
delivery, and he coflsidered this to-be a substantive alteration of the
offer., He could not imagine any contract in which - -an-alteration of. the
terms of payment would not be material. - He félt the same to be true of
the other- examples given in para. 3. He therefore felt that the
situation would be less clear if the paragraph were deleted.
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Bonell disagreed with Drobnig as the list was not exhaustive
and was sales-—oriented - this was particularly true as regarded the
price: a change in the terms.of the payment was not always a material
azlteration. He felt that para. 2 should stand as it was, whereas para.
3 should be deleted; if it were not, then con31deratlon ‘must be glven to
the fact that these rules were intended %o apply to other contracts, and
not to sales contracts, meaning that the Llist would have to be
lengthened. He insisted that everything depended on the circumstances
of the case. o N oo

Maskow stated that. the assumptlon behind the provi51on was not
that anything was imposed upon the other party, but that the other party
had the possibility to reject whatever was modlfled In these ‘circum-~
stances it was possible to imagine cases where the modlflcatlon related
to the case but was not important. For example, conditions of payment
normally include the documents necessary to get payment; if there is =
change in the documents (rumber of copies, promissory note. instead of an
insurance certificate, etc.) then this CLE&Ply relates. to the mode of
payment but is not important. Similarly, if an offeree proposes to
postpone the time of dellvery this would not be important in certain
branches. :

: Date—Bah stated that ,the meanlng of -"materlaliy” . should . be
,determlned in relation to the .purpose of the contract. The l;st given
in para..3 was made for sales, and he. felt that it would be, dangerous. to
universalise it to all contracts, and it would therefore pe-.safer not to
keep the provision. He con81dered the list to be somewhat fossilized -
the place of performance was only of relative importance where a drawer
or an actor was concerned. . :

. Furmston stated that it was 1mportant to understand 1f a change
was material or not, as otherwise it was not possible to know what to
do; -the rule was only useful if it helped to know if ~a change was
material.

: ‘Crépeau felt that the sourse of the .uncertainty lay in para. 2
which . introduced the concept of a materlal alteratlon._ _ Bonell
disagreed, stating that the exceptlon to the. rule.of course did
intreduce an element of uncertainty, but he felt that the risk should be
taken, con31der1ng what the SLtuation would be without this rule: the
slightest change would be considered & counter-offer, and thus lf &
party wanted to get out of a contract, this would permit him to ‘consider
the slightest detail as a counter-offer. Evaluatlng the two risks, he
stated that he would prefer to take the first one.

‘ Wang stressed that thﬂ prlnCLpleﬁ were not only intended for
professo 8. lawyers and Judges to read, but also for businessmen. As
these. mlght not  know what '"material® meant . he considered that the
prov151on mlght be useful as it gave an 1nd1catlon of what Was materlal
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Lando referred to what the Americans call Ybright<line rules';
which make it ‘possible %o conclude a contract even though  there  are
material differences between the offer and the acceptance.  He .felt:that
cne should have bright-line rules when there was doubt as to whether or
tiot & ‘contract had been ‘concluded: when businessmen think ‘they have
concluded &  contract ‘these principles should  give effect to this
conviction. = The UCC, he stated, had a provision: to this effect (see §
2-207{3) ). The whole question should, he stated,.be reconsidered, as in
some legal systems if the acceptance appears to be an acceptance: there
iz a contract even if there 'is a material change,. :Furthermore, with
reference to para. 2 he raised the question of what the 51tuat10n would
be for casesn comlng_under this provision, and as regarded para. 3 he
stated firstly that it should ~establish rules -of presumptlon, and
secondly that - cho;ce of law should be added to the llst : S

Farnsworth was -not so sure that it really was -such - a blg
preblem for sophisticated traders, as in practice, - they ‘would object if
they were in doubt. He ‘agreed with Maskow and Date-Bah in considering
para. 3 rigid: if, e.g. thé offer says nothing as regards the time of
performance; these rules gay that the time should be. a reasonable Lime -
if the response to the offer says 60 days, it might .be argued that this
is a reasonable time, and if it is a reasonable time, then- the court
could conclude that it was not a material change. He did not.feel that
para. 3 c¢ontributed to clarity, and therefore proposed to delete the

paragraph.

Crépéau considered the case where, in the context of Art. 6{(2),
an' of feree sends back what purports to be an acceptance-with what - he
considers te bé non-material additions, and the acceptance reaches the
of feror who instead believes that the alterations are material. In such
cases one would be back under para. 1 and the acceptance would be =a
counter-offer, and if the  offeror says nothing there would be no
contracts If, instead, he sends:back.a reply with different conditiens
it 'would be  a new couriter-gffer.: There: would thus .be ' complete
uncertainty as to whether there wasia contract or not;.furthermore the
questlon of whlch was the appllcable law: may be of materiel signifi-
cance. The uncertainty would be so great, that he.felt that anything to
reduce it would be welcome, and para. 3 gave some indication of: material
elements. Was he to understand, he asked, that this uncertainty was
better than ‘the reélative certainty of the -situaticn where any
modlflcatlon was a counter-offer9 : el e - Co

Bonell stated that he had always understaod Arts° 7, 11 and 18
to be three very important provisions for mass transactions. It was not
possible, he stated, to continue thinking of traditional offer and
aCCéptanéé.' ‘Mass transacstions weré very 'rapid " where 10 - one really
cared about the precise- content of the offer and of  the acceptance;
except e. g., ‘as regarded the price.  The utility of Art. 7(2) was for
those cases whigre’ subsequently a party has‘an interest in getting out of
the contract and ‘therefore invokes the mirror:rule.. It was an objective
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test by which an evaluation had to be made taking into account all the
elements of the case. A criterion was needed to create a balance
between the parties, and this was furnished by Art. 7(2}.

Lando referred to the relatlonshlp w1th Art. 16, saying that in
CISG the battle of forms situation was not regulated whereas these
rules nad Art. 16, The scope of application of Art. 7 was thus narrower
than the corresponding rule in CISG. - most conflicting terms were
contained in the standard term contracts. He suggested that a reference
to Art. 16 be inserted in the cross references. '

Referring to the relationship between Art. 7 and Art. 16,
Farnasworth gave an example of a trade association of builders, X, and &
trade association of owners, Y, each having a system of arbitration w1th
different places and different rules. According te Art. 7, if an
of feror sends an offer with the arbitration clause of trade. association
X and the offeree answers wanting the arbitration clause of trade
association Y, there would be no contract as different methods of
settlement are provided for end the acceptance therefore contains
“material” modifications. If, hcwever, the first party. ‘simply spe01f1es
that the offer is subject to the general terms of trade association Xy
which contains an arbitration clause, -and the other says that his
acceptance is subject to the general terms of trade association ¥, then
the situation would be governed by Art. 16 and there weould be a
contract, which he found to be an odd state of affairs. O

"With respect to the relationship between Arts. 7 and 16 EBonell
stated that having the two different provisions could only be justified
as long as they referred to different fact situations. and, _although this
did not yet clearly follow from the text of Art. 18, these differences
depended on the degree to which the parties 1ntentlonally_'ava;led
themselves of their standard terms. As long as the offerese was not only
aware of the offeror's standard terms because the offeror had expressly
drawn his attention %o them, but he in turn had expressly referred to
his own terms, then the last-shot doctrine of Art. 7 would apply. The
knock=out doctrine adopted. in . Art. .16 had its merits and should be
maintained for cases where the partles had not made any . expllclt
reference cach to his own standard terms.

Furmston p01nted out that in. the UK partxes always in the very
flrst clause state that their own terms prevall. As soon as thls would
not be considered to be sufficient any more, sométhing else would be put
above that to reach the same result. .

Lando agreed that Arts. 7 and 16 dealt with almost the same
subject, and that thus a distinction should be drawn between individual
and - standard  terms.  With reference to the illustration given by
Farnsworth of the two enterprises, one of which uses the contractor's
standard conditions and-the other of which uses the owner's, he found
the conclusion Farnsworth reached that there would be no cdontract to be
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odd: ' He would have understood. it if the. arbitration clause were
written down in the individual terms; as this would draw atténtion %o
it, which might make it doubtful  whether or not there was a contract,
but if there was an acceptance, or a purported acceptance,  -then even if
the clause were in the individual terms he would have- thought that there
should be & contract, wherezs he would doubt whether there:-was. a
contract in the battle of forms situation., The knock-out doctrine of
Art. 16 would not apply te the Farnsworth situation. . He .felt that the
knock-out doctrine should not be the only rule,.even-if it was often the
best. The battle of forms involved itwoc problems: firstly, whether there
was a contract despite the battle of forms - and he felt that if the
of fer locks ' like an offer  and the acceptance purports. to - beé:..an
acceptance, then in the battle. of forms situation there should be a
contract, secondly, on Whlch terms such a contract was concluded

. At this p01nt Drobﬁlg suggested that the Group proceed on the
understanding . that (Art. 7 be. discussed on the presumption that only
individually negotiated terms were involved, which, hHowever,  did: not
exclude that when Art. 16.was examined Art.'7(2) could be: modified,
should <the Group d931re to do go. R R .

. Farnsworth wondered whether the Group was tc read 1nto Art 7
something which would have toc be added to the -text somewhere,  as the
provision did not seem to be limited to individually negotiated terms.
He would: have supposed: it to  cover the case where there was no
arbitration clsuse in the first communication, whereas: in. the reply
there was - whether expressly stated or contained in the printed form
referred tc, and then whether you had para. 3 or- not would ccmpell the
conclusion that there was - no contract. : Loty

Wang stated that he was not clear as to how acceptances and
counter-offers would be distinguished if:para. 3 were .deleted. ' Offers,
he congidered, contdined only materidl terms, with the conseguence that
any modification. of the “terms would be materlal. He felt that para. 3
helped to distinguish the two. S : - e T

Bonell stated that Wang's concern was of considerable import-
ance, ‘and e wondered whether this econcern-and the doubts of other
members of the Group could not be met by a2 new text, to the effect that:
"additional or different terms are considered to alter the terms of the
offer materially if the offeree, by virtue of +the offer or the
particular circumstances of the case, had no reason to believe that -they:
are acceptable to the offeror" cor, alternatively, "... had reasen to
Believe that they are not acceptable to ‘the offc;cr"' : o '

Date—Bah wondered whether such a text would not be too
subjective — as the provision stood at. the moment it was more-cbjective.
Maskow felt. that the problem with the proposal was that in certain cases.
the offeree-might be certain that, because of the circumstances of the
case, the offeror: is forced to accept his additions or- medifications
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(e.g. where the offeree has a dominant position in the market), and thls
was a situation which should not be protected.

: Farnsworth stated that at tlmes it was materlal to determine
whether a change was meterial or not, and a nunber of courts in the USA
had used ‘a test 31m11ar to that contained in Bonell's proposal.

The proposal to delete Art. 7(3) was adopted by 7 votes for. 4
against and 1 abstention. . . ) . B

As far as the comments were concerned, Drcobnig stated that the
problem of what is material had to be explained. Furthermore, he hoped
that the last sentence of comment (b) ("This is the case’ whenever the
terms in guestion reflect a course of dealing or a usage and thus, far
from adding anything new to the terms of the offer, merely render
explicit what is already implicit in both the offer and the acceptance")
would be deleted.  Maskow alsc felt that it would no longer be
necessary. Bonell, instead, stated that as the article was now without
para. 3, he would have thought that it would be necessary. to explain
what amounted to a material change, and then for this purpose it would
be necessary to make use of the text of para. 3 to show the trend in
that direction ~ the last sentence of comment {b) was one test, and he
would like it to be there. ' ‘ R

Drobnig "insisted that i%t- was wmisleading, that the -case
envisaged was no change at all as the offer must be interpreted in-the
light of usages or of practices indicated by the parties: i.e.” if the
cf fer says A and usages say B, then the offer would in reality be AB; if
the acceptance then indicates AB there is no change at all, rather the
acceptance gives expression to the true content of the offer.

Farnsworth agreed with Drobnig on the last sentence. He
considered that -the comments should emphasise two things: firstly, the
surprise element, which was inherent in Benell's formula, and sscondly
hardship - if the change is hard on the recipient it is likely to be
regarded as belng material to the re01plent.

- Both Wang -and Date-Bah felt that a more expllclt statement of
what was material was needed. :

Article 11

In view of their being so-cioseLy connected, the Group decided
to examine Art. 11, followed by Art. 16, immediately after Art. 7.

" With respect to Article .11, Lando stated that there were three
main issues inveolved : first, whether one should have a rule on what the
Germans call a "kaufminnisches Bestdtigungsschreiben'; secondly, if the
answer to the first gquestion was affirmative, whether the rule should be
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a contract rule or a presumption rule, i.e. whether the terms in the

.confirmation letter adding to or modifying the- agreement should become a
part of the contract (which would ‘not allow the re01plent of ‘the
confirmation who does not object without delay any possibility to prove
the existence of a different agreement), or whether there should be a
presumption that the confirmation contains the térms of the agreement
and thirdly, whether the rule should be limited %o non-material
alterations {in German and Scandinavian law it was not- llmlted to
mon-material alterations). He himself felt that there should be such a
rule; that this rule should be a presumption rule and that 1t should not
be llmlted to non—materlal alteratlons, ‘but should also cover mater1a1
alteratlone.- Co : :

Furmston stated that according to Engllsh case law you could
not change the terms unilaterally, but if you did it long enough it
became a course of dealing. He felt that he could live with the
provision if it were 1limited  to non-material alteratlons. 'Crépeau
suggested that a formulation using the same termlnology as’ Art. 7 might
be:vconsidered, so 'as to indicate . that there was no substantial
difference betweéén the two articlés.  He suggested a formulation such
as::"/.../ but which contains additional or different terms which do not
materially alter the terms of the offer, then theze terms become- part of
the contract unless the offeror without undue delay obJedts"'Whlch would
mean that no reférence to Art. 7 was needed and that the prov181on stood
on ite own two feet.

, Lando elaborated on his proposal not to limit the prov151on to
materlal alterations, stating that in practice it ‘is  often not clear
what the terms of the contract sre, and that ‘the conflrmatlon cléars the
air, in which case it would not be possible t¢ say that the alteratlon
is material as the term was unclear in the flrst place or had not been

dec1ded upon.

‘Bonell urged cautlon, etatlng that Art. 11 as it now stood was
a novelty -as its subject matteér vas not ‘regulated . at all, neither at
national nor at international level. - Difficulties might therefore be
expected in having the rule accepted. He felt that the formulation
should be. brought ¢loser o that ‘of Art. 7, but that ‘the concépt should
be maintained as ‘it stood,’ as it corresponded to 1nternatlona1‘
commercial prictice; He would h951tate to modlfy the rule as Lando'
suggested ‘ag 1t was a- controver31al pracblce. : : '

Maskow also Telt that Landeo's propoeal should not be accepted.
He saw no difference between the situation in Art. 7 and that in Art, 11
as they stoed now. He did, however, see a difference between the
articles when he considered the ~proposal to make the “provision a
presumption clause, as in the letter of confirmation case it was
posgible . for there to be differéences ‘betwden the" agreement and the
letter of confirmation, whereas in the Arte' 7 ‘case the -offer and
acceptance were clear from - the beginning. He' felt -that the matter
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should be thought over. Considering the article ‘as 'a whole, he
expressed certain doubts as regarded para. 2, as invoices were made
after performance, and in most cases it would then be too late to alter
anythzng He added that in the German Democratic Republic people were
not accustomed to looking at lnv01ces to see if there were changes in
the contrdct conditions. : :

. Bonell pointed out that invoices sent after performance were
not supposed to be covered, that para. 2 was intended to be restricted
to cases where the involice in practice fulfills the same task as the
letter of confirmaticn. He explained that while. for example in- Italy
the letter of confirmation as such did not exist although in certain
instances invoices fulfilled the same function, in central European
business circles quite the opposite was true. s

Farnsworth felt that para. 2 could be deleted, as what it said
was that an invoice, a proforma invoice in international trade, at times
serves as a confirmation. In that connection he had trouble with .the
words 'which is intended to be a written confirmation". He supposed
that what the sender had in mind would not make any difference, and the
language suggested that if you sent an invoice after the contract, maybe
attached to the goods, and then in arbitration swore that you intended
it as a confirmation, that might invoke para. 1 - which meant that “it
was not a good formulation. He did not agree with Lande's proposal, as
it gave a lot of optiens for skilful behaviour by someane who receives
an offer and wants a contract on different terms. He felt that Art. 11
éhoul’d'be consistent with Art. 7, so he suggested that’ para. 2 be
deleted, and that an explanation be given in the comments to the effect
that the document did not have to say confirmation' at the top in order
to be a confirmation. What was important was not that it :was intended
to be a confirmation, but that the recipient reasonably understood it to
be a confirmation, and maybe some language could be found ' to express
that thought. In answer to Bonell's problem that letters of
confirmation were unknown in Italy whereas invoices often fulfilled the
same function, he suggested a wording whlch was parallel te that in Art.
7. "purports to be a confirmation'. :

Tallon suggested that Arts. 7 and 11 be - merged, and. a° general
formula be found along the lines of "whether .it is a reply to an offer
or something written to confirm", and to have this followed by examples.
Crépeau, however, thought that before considering 'whether: or not -to
merge the twe articles the Group should decide what it wanted in Art.
11. ‘He. suggested that the formuLatlon closest to that of Art 7 should
be con81dered flrst. - :

" Farnsworth suggested a formulation such as:
"A writing that purports to be a confirmationof a contract

that contains additional or different terms ‘which do not
materially alter the terms of the contract modifies the
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contract unless the recipient without undue delay objects
crally to the- dlscrepancy or dlspatches a notice to that
effect" S _ : : SIS S -

'Drobnlg suggested that the wcrds "1nclud1ng an. 1nv01ce" might:
be added to cover the cases referred tc'by Bonell .- R I

RaJskl felt that "writing! was too exten31ve, as,- according tc
the definition in Chapter I Art. 4, it would include also telegrams and
telexes, and he wondered whether the Group wanted to include alsc these
within the scope of the letter of confirmation, as this was not usually
the casein business. -Bonell in. turn wondered whether it would ever be
pessible to find & clear-cut concept - would, for example, letters
transmitted via computer, which-did:not necessarily have -to be recorded,
be included? = What' did the term "document" actually mean nowadays? - Only
those on paper. or also: those: which - were 'paper-less"? . For those
involved with. transportation -they would certainly also -include thosse
which were '"paper-less'.- What was important, he stated, was that the
document '"'purports" to be a confirmation; if a message was: given which
had the purpose of showing the termg of the oral agreement then he felt
tnat it-should be treated-as a conflrnatlon.

Lando stated that there were stlll many. unscolved issues. First
of all the Group had decided to discuss Art. 7 on the basis of only
individual offers and acceptances, and now the gquestion of whether Art.
11 would apply if the confirmation were made on a:standard form would
alsc come up. Furthermore, for the invoice situation- the Group had not
made up its mind -as to whether it should arrive “within a reasonable
time".  In connection with "this he referred fto construction contracts,
where it could come months or even years after -the conclusion of the
contract, as invoices were not presented until the money was available
and the money was not available until after the contract had been
performed: by the other party. ‘He felt that-the rule:should not cover
thie situation. Another question was whether the rule should:apply only
to oral negotiations, or also to written correspondence preceeding the
conclusiori of the contract. The comments indicated that it should be
applicable also to written correspondence, in which case he:would prefer:
a "rule "of presumption, as if +the written -correspondence .‘intended:
something different from the letter of- ccnflrmatlon, ~then the other:
party should have the right to prove this. : R

As concerns the invoice situationB Brobnig stressed that the
"reasonable time" would refer to the time after the ccnclu51on of' the
contract; and nct to the time after performance. S D £

Bonell stated that he did not have the 1mpre55lon that Art. 7
was definitely 1limited in scope to individually negotiated:or drafted
additions or medifications. Arts. 7 and 11 were closely interlinked
because of the practlcal diff1cu1t1es in draw1ng ‘a2 distinct line between
the two.” &
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: : Drobnig stated that he was inclined to agree with Bonell, and
-that when he had suggested that Art. 7 be- discussed as if ‘it applied
only to individually negotiated terms, this had been on.condition that
it were possible to reconsider the provision when standard terms were
being considered. :Both an acceptance or a letter of confirmation may
refer to standard conditions. Where these were .printed on the bagk it
was evident that they were part of the contract; it was a freguent case
and these rules should apply. :

Furmstcn stated that in a. very large number of cases. (ite.
:except where you had reason to assume, either because of.trade usages or
of previous dealings,; that you are .going to contract on the terms of the
person who is going to give you a. standard contract document - in other
words, where the offsror offers to contract on the offeree's fterms, such
as was the case with railway tickets with the general terms -printed on
the back) the standard contract document was going to affect material
calterations, and it would seem o0dd to have a rule excluding 80% of .the
cases. It wds well krown that the person who actually wrltes the
argresment has a 20% advantage over the other party

Farnaworth proposed a modlfled version of the provision. - He
pointed out that he had used the words "modifies the contract" instead
-of the paraphrase- used in Art. 7(2 ’

"A writing, including an invoice, which is sent within a

- reasonable time after the conclusion of the contract and-which
purports tc be a confirmation of the contract but contains
additional or different terms which do not materially alter the
terms of the contract modifies the contract,. unless the
recipient, without undue delay; objects. crally - to the
discrepancy or dispatches a.notice to that effect"..

Maskow objected that 1f invoices were mentloned so, too, could
other documents be. : . .

Farnsworth agreed that the matter could be dealt with in the
comments.  He had included the invoice because of the discussion, but
‘peraonally he would faveur .dropping i%, also because the attention.was
not primarily directed towards the sale of goods, where first a proforma
invoice is sent, followed by a packing invecice, which was.a procedure
which was not very common for services.

: ‘Bonell wondered whether, to é certain extent, the new text. did
not risk causing uncertainties. He therefore suggested a slightly
different formulation such as:

"Yhere, within a reascnable time after the conclusion of a
contract, one party sends %o the other a writing which purports
to be a confirmation of the contract but contains additional or
different terms, these terms become part of the contract unless
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they materially alter the - terms of the. contract, or the
recipient without undue delay objects". s

The structure would be that of the old artlcle, “whereas from
Farnsworth's -suggestion he” had tsken the "writing" formula and the
phrase “purports to be a confirmation", :

i Wang raised the point..of :what was intended by an invoice, as
there were many ‘different kinds: of invoice, eig. inveoices as notices of
payment, invoices for the application for an import licence and invoices
required by letters of credit for the negotiation of payment.

. ‘Drobnig stated that the practices Wang had drawn the attention
to were common ‘not only to sales contracts but also to other contracts.
The question was:therefore whether the rule was broad’énough, as partiés
normally concentrate their negotiations' on the essential terms of ithe
contract, and not on the more common terms. If a course of dealing
existed it was already part of the contract, but if it did not, then the
question arose of how to evaluate the fact that a letter of confirma-
tion, which sets out the essential terms without changing them; “contains
the full contract on points not mentioned in the agreementi arbitration,
warranties, time for the making of warranty claims etc. “If-:this rule
were adopted, the conclusion would invariably be reached that these are
not terms -of: the ceontract. They would constitute a counter-offer, which
might be accepted later by performance of the contract, but which might
also not be accepted. One:'way out was to imply the willingness of the
of feror to contract:under the conditions of- the offeree (the seller in
most..cases), but how easily could this actually be implied? He
therefore wondered whether the limitation: to -non-material terms might
not'be too narrow. As far as the formal presentation was concerned, he
had more- sympathy for Bonell'S‘version, and deviating from Art 7(2)
would not disturt: hlm - Art 7(2) could be amended. . '

: : Bonell stated that the quastlon of whether or not to restrict
the scope of the rule to terms in letters of confirmation which do not
materially alter the terms of the contract was an important one. ' He was
grateful to Wang for having drawn attention to the procedure of sending
- & writing to the other party at a certdin stage, laying down a whole
series of provisions forming the conditions on which you interd to
conclude the contract, and of requiring in this writing, or in a letter,:
that the conditions be accepted by signature. As long as the acceptance:
was asked for expressly it would be covered by the traditional offer and
acceptance rules, which would mean that no special provision was
necessary. ~ The Art. 11 case-  was, he maintained, different, as it
covered cases where, after an oral agreement, a party sends a writing
but does. not require an acceptance, and the other party rémains silent.
The question was' then what should be done in such a case. Some legal
gystems  did not- differentiate . between material and. non-material
modifications or additions, although  certain limits -did exist; other
legal systems instead rejected even the idea of allowing a party to
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.introduce alterations and modifications. On this point the general
reports in the volumes on '"Formaticn of Contracts" edited by Schlesinger
indicated that the common core of the legal systems was that silence
should only in some cases amount to an acceptance, and that these cases
may also be identified with non-material alterations or .additions.:

Rajski considered Wang's examples to illustrate another way of
concluding a contract. He stated that in +the USSR letters of
confirmation were practically non-existent in -international - trade, as
the procedure was very formalised,  He had more sympathy with Bonell's
formula. : :

Considering the observations made, Farnsworth suggested that
his proposal could be meodified to the effect that the writing containing
additional or different terms “modifies the contract unless the
additional or diffsrent terms materially alter the terms of the contract
or the recipient without undue delay [/...J". The same, he stated, could
be done with Art. 7.

.Furmston wondered what would happen if any terms agreed upon
were omitted from the confirmateory document. Rajski considered that in
such a case there would be two different contracts: the contract would
be concluded on the terms which: had been agreed by the parties and when
a letter of confirmation came. confirming only some terms of the
contract, all other. terms which had been agreed would still be there.
Draobnig felt thsast Furmston's situation would be covered by the words
"different terms", as "different" c¢ould in his view also mean fewer than
those in the original contract. Farnsworth felt it to be a guestion of
interpretation, as in most cases it would be as Rajskil suggested, but it
was also possible for -the omission to mean that a term . should be taken
out - of the .contract. Bonell agreed that it was & matfer "of
interpretation, stating that it was a case which arose alsc when the
parties together start te put down their agreement in a formal writing.
Furmston suggested that this question could be taken care of by stating
that the letter of confirmation was the contract , whereas if- it were
stated that.the letter of confirmation modifies the contract, then this
would be open to. inmterpretation. - Maskow felt that if a merger clause
were in the contract the situation would be clear,. whereas . if it were
not, then in general it was possible to prove that additional clauses
existed although .they had not been included in the letter of
confirmation. : : . o .

Drobnlg felt that 1t was probabiy unreallstlc 1c‘ozr‘ hlm to expect
hls proposal te be accepted - he merely wanted o point out that as the
rule was presently drafted its application might be rather limited,
particularly in all those cases where the letter of confirmation
containsg general conditions, but aliso where the entire contract 1is
written out. If the situation were made clear.in the comments, he would.
be satisfied. He would also be grateful if the point raised by Furmston
concerning the possibility of an offer being interpreted so as to imply
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that the offeror intends to be bound by the gener‘al terms of the offeree
could be 1ncluded in the comments., - o .

In'the llght of' the .discussio-ns', Farnsworth formulated an
amended version of his propoesal: Ce . -

"A writing which is sent ‘within a reasonable time -after the
conclusion of the contract and which purports to be a
confirmation - of - the -contract but -contains - additicnal or
different terms modifies the contract ‘unless ' the  terms
materially alter the contract or the recipient without undue

" delay objects orally to the dlscrepanqy or - dlspafches a notlce
to that’ effect""" ¥ ; : . . F

" Maskow felt that the difference lay “in the burden of proof::
the original formula the burden of proof lay on the party who sends the
document, and with ‘the "unless" formula it was the other party who' hadf
to prove that the alteration was material. ‘ - - g

Wang stated that the problem here was that the contract already
existed. - In some legal systems, if one party requires .a . sales
confirmation to be signed, then the contract would come “into. existence
ortly at that point, before then it was not a problem of:a confirmation
or- of a modification-of a contract.: Bonell stated that in the:cases
Wang was:referring to there was as yet no contract; which -meant that one.
could not speak of a modification. The proposed-rule was not. intended
to -apply ‘to these cases, as the scope.of the. provision was limited to.
those cases where there has been an oral agreement. .-Wang regquested that
the comments mention that these cases were not covered by the rule. .-

' Farnsworth felt that it would be useful in-connection with this
rule, and'with Art. 7, to mention that they are subject to.the .autonomy
of the parties and/or to the rule of the offeror being the master of his
offer, and that “one. could, il =sending what would : otherwise be ' a
conflrmatlon.‘lndlcate that it would operate only if signed by the .other:
party. Also’ worthy of merition “was the fact. that a case- where the
parties have a fairly formal initial contract and have provided. that no
modification is' effeéctive unless signed by -both parties, could be.
considered to be outside this rule. o ‘ “’ R A T S

Lando suggested that Fernsworth's proposal be modified to read
"If a writihg whi¢h is sent /...7 such ‘terms will become part of the-
contract". This propesal was adepted by 8 votes for, 2 against and:2
abstentions. ° ‘ R C S S

-The provision-as a whole,; as modified by this last amendment,
read: B : SRR . o

""If a writing which is :sent within- a reasonable: time after the
‘. goriclusion  of ~ the: contract and which purports to be a
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confirmation of the contract contains additional or different
terms, such terms will become part of the contract, unless they
materially alter the contract or the recipient, without undue
delay, crally objects fo the discrepancy or dispatches a notice
to that effect!.

The provision was adopted by 9 votes for and three abstentions.

As a tltle, Farnswcrﬂn suggested "Writings in con¢;rmation",
and this met with the approval of the Group. :

With reference to the comments, Lando took it that the rule as
now drafted would cover both when the preliminary negotiations leading
up to the letter of confirmation weére oral and when they were in
writing.  If previous writings were also covered, the rule could become
of some hardship when a party through shere sloppiness forgets
something. .He wondered whether it were not the case for the comments to
specify that the rule also covered previous writings.

- Bonell peinted out that the comments already did refer to
tinformal correspondence”. Lando's case would not, however, be covered.
by this, as in his case there was a writing, something which  was
sufficiently formalised to bear the signature of one or both parties,
and the acceptancé of the other party was clear, and there would thus be
a conflict between two writings. . As regards the sending of a letter
purporting to be a confirmation when there already was a writing, he
wondered how one could conceive of .a document being sent with the intent
to confirm a previous agreement if that agreement already-appeared‘in_a
sufficiently formalised piece of paper..- - -

Lando considered this to be possible 1if one of the parties
regretted what they had agreed upon, and Drobnig considered another
example to be constituted by telexes, which normally would only refer to
the essential terms, the rest of the contract being inserted in a formal
writing; these were cases which clearly must be covered. Bonell thought
that a telex was obviously not the final. form of a contract if it only
covered its essential terms, but in practice there might be cases where
it was difficult to establish whether .the rule applled or not, and
certain cases would thus have to be excluded.: .

Farnsworth stated that, considering those cases where contracts
were as elaborate as Wang had suggested, it would be wise to deal with
the . guestion~ in the comments, which could say that a written
modification would be required. This would take care of the example
Lando had given, which had startled him as he would have thought that it
would be bad faith. Lando agreed to have the point taken care of in the
comments and covered by the rule con good falth. .

Coming back to the paralleiism between Arts. 7 and 11, Drobnig
felt that it should be established also as regarded formal presentation:
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the new' formula of ‘Art. 11 had created certain discrepancies with Art.
7(2), and he wanted the balance to be reestablished, as at times it was
difficult to establish whether there already was-an agreement between
the parties, and the writing therefore was a lettér of confirmation,  or
if there wasonly an offer and a modifying. acceptance. To. avoid-
difficulties it was desirable to couch the two rules in the game
language. Furthermore, Art. 7(2) was deficient as it put the burden of
proof ‘as regarded the alteration of  the acceptance on the offeree, and
instead. it should be-on the other party. - The ‘comments to Art, Il:
should, he stated, point ocut the" parallellsm between the two:articles,.’
ﬂspe01ally as far ‘as’ ‘the -"immateriality" was concerned, and. a:icross-
reference to what would be sald under Art 7 on thls subgect could be.
made. PR A . } . . B . o . -

' " Bonell, hcwévér, ‘hesitated to- adopt a phra51ng readlng, é.gu;
"but which contains additional or different’ ‘teérms constitutes ‘an
acceptance unless...'", which did establish the parallelism, a8 he felt

that it might go too far.

Article 16

'Introdu01ng Article 16, Bcnell admitted that in many ‘cases the-
borderline betwesn Arts. 7,'31 and 16 was difficult teo &stablish. - Art.-
16, however, deviated from the philosophy underlying Arts. 7 and 11. He
thought'“he" could 'see a “solution in 'making it clear that- one has to
distinguisk between ‘different kinds -of ‘battle of forms.. Art. 16 would.
not ‘apply as long as the parties insist . on the application of their .
forms. 7Indeed, in such a case the knock-cut doctrine ¢ould hardly work,
as he had tried to state in comments (a) and (b). In . thege cases it
would be necessary to go back to the general rules on offer and
acceptance, and to see how the problem could. be solved by applying them,
namely, although not exclusively,' on the:. basis of Art.7. On ‘the.
contrary, Art. 16 andé the knock-out doctrine would apply whenever the.
reference to standard terms was a more or less automatic reference. :

Crépeau stated that if thiswere the case, then the beginning of -
the article would have to be changed to "subject to: Art. 7", to make
gure that it applied only in the &dbsence of a case where Art.-? would
operate - ”notw1thstand1ng" meant "1rrespect1ve cf" '

Lando suggested a formulation  such as "Subject to cases where
one or more parﬁles in their individual writings state that tney will
nct dev1ate from th31r standard form contracts, then...".

'Farnswcrth'stated uhat there were two views in thé United States
as regarded the knock-out doctrine, but it was clear that if ‘s party did
not like it he could contract out of it, and the essiest way to contract
out of the knock-out rule as provided in Art. 16 was to say that 'the
Unidroit Principles do not apply", and this gave him cause for concern.
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Furmston stated that Art. 16 contained the assumption  that one
cught to.pretend that there was an agreement when in actual fact there
was no such thing. . The fundamental point was that if both partiez say
that they only want to contract on their terms and the terms are
significantly different, then: they have not agreed, and that should be
recognised, - .

Wang stated that in China only one of two situations might
arise: either there was a contract or there was no contract. ?requently
the parties agree on thse materlal terms and subsequently  the Chinese
company sends a letter - of. confirmation with additional. prov131ons,_the
cther party sends his, and so the two letters contain dlfferent standard
terms. At this peint there were normally two solutions: either the
parties negotiate and reach a compromise, or they go %o cowt or
arbitration, and in this latter case it would be a matter of
interpretation. Considering these practical situations he wonderad
whether the rule would work. o - '

Lando referred to sociological studies conducted in the UK which
showed that parties did not consider standard terms as anything of any
great importance, that they included standard terms almost automatically
and that they would be surprised to find that there waes no contract (to
which Furmston objected that in his experience, and he had spoken to
some 3-4000 businessmen in the UX, they would certainly not be surprised
to be told. that there was no contract) Lando . also referred to a rich
German case law on the subJect where the earliest German cases used the
last-shot doctrine, which would be the .outcome if there was no rule in
Art. 16, The German courts had eventually reached the conclusion that
the last-shot doctrine could not be.relied on, and that it was necessary
to be more objective. - . ,

Drobnig stated -that he  wished to. confirm that in the German
Commercial Service's experience general condltions were used frequently
in the conclusion of contracts,. but were not taken very seriously - at
least not until there was litigation. Businessmen would think that they
nad a contract and they would be surprised to hear they had none - the
situation might, he admitted, be different in other countries. It was
implied in Art. 18, he stated, that the two parties had incorporated the
terms in the correct way, i.e. as indicated in Art. 15. He wondered
what the referencé opening Art.16, "Notwithstanding the prov1s;ons of
the rules governing offer and acceptance", meant - he could understand
it in the.context of Art. 15, but not in that of Art. 16.

Bonell stated that Art. 16 was intended to be a ‘rule of
exception deviating from the result which would be reached on the basis
of the general rules on offer and acceptance, according to which there
is no contract &t all if there is a battle of forms, or from the
last»shot dectrine which applies if there has been performance.
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Referring first to Furmston's allegation that a fiction had been
created in Art. 18, Bonell admitted that it was a flbtlon,'but observed
‘that it was not the first time that a fiction had been used: ' The
provisé at the end of the article should not be overlooked,* as what was
intended was obviously something quite different from the " situation
where a party expressly insists on the application of his owh ‘standard
provisions, which would be outside Art. 16. Problems arise when one of
the parties at a later sStage tries to ‘make use of, or rather t& abuse,
the formal dlscrepanc1es between the standard provisions. He stated
that it was a parallel to the Art.’ 7 situation.  'In actual fact, was it
p0351b1e to make the precise sc0pe of appllcatlon of the knock=out
doctrine clear° ‘He had tried ‘to do so in comment (c), where he-stated
that the last-shot doctrine 'may be approprlate if the. partles expressly
declare that the adoptlon of thelr standard terms is an esséntial
condltlon for the conclusion of the contract", geing on to explaln that
”The situation is dlfrerent if they refer to ‘their standard’ terms more
or less automatically", in which case the knock-cut doctrlne would be

applicable.

. Lando observed “that “of% en a party relies on a contract before
performance, e.g. to exclude negotlatlons with others, and that llmltlﬂg
the rule to cases where performance has commenced would not take these
cases 1nto con51derat;on. '

'Farnsworth'bonsidered that the providers of goods or  services
are more interested in standard forms, because they want to limit
consequential damages if they do not perform, and they want to limit
liability for, for example, breach of warranty; the problem was what
would happen if" the recipient of the service did not have a form. For
example, in the graln trade the- sellers were those who had the forms, as
had the prov1ders of construction services. For - these cases  Art. 16
would not appiy, and for it to be applicablie-the lawyers should-advice
every recipignt of services or buyer of goods to have a standard form.
The sellers would then have an 'interest in saying in every form that
these rules do not apply, and the buyers would have an-interest in
having a form. T Ty

Rajski stated that he had great sympathy for Art., 16, which
dealt ‘with 'a question which was very important in international
commercial practice - in meetings he had dttended it had been apparent
that businessmen and lawyers were eager %o get some advice on this
point,

. Date-Bah expressed the_cohcern that the solution as envisaged in
Art. 16 might lead to results which neither party expected, as the
contract could  end up being materially different from what they
‘lntended ' o ' '

o Answering a questlon by Tallon as to what the 81tuat10n would be
if there were no Art. 16, Bonell stated that if Art. 16 were deleted
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.without it being replaced by another provision on- the special case of
! the battle of forms then, in conformity with the:general provisions on
coffer and acceptance, the result could vary as often there would be no
s contract - at times this was the case even if there had bheen perform-
- ance, as the guestion then arose of whether the performance amounted to
-silent acceptance. If performance had begun, then the last-shot
doctrine would apply, in which case the contract would have been
concluded on,-the basis of the standard terms sent last.. ‘

: Furmston- wondered wheuher the problem of the battle of fbrms
-really was so important that it would not be sufficient to rely on the
- ordinary rules, These preduced the results that sometimes there was no
contract even when there had been performance  (which was the result
recognised by English law at present); and that in many cases there was
ne contract until it had been performed as it was the performance itself
. which amounted to acceptance of the last offer.. He was. not persuaded
that the problem was so important that these ordlnany rules ought . to be

departed from.

, Date~-Bah gave the example of the parties having twe different
arbitration clauses, -one ICC one ICSID. The question was then, would
they fall entirely? When the obligations were construed in the light of
the conflict this would need to be clarified. It might be desirable to
avoid the application of the last-shot doctrine by neglect, that is, if,
e.g. a Chinese corporation makes an order and a German supplier sends
the equipment with standard. terms and the payment is made, then it was
posgible that the last terms sent were blndlng, and. this might be an

cunfeir result,- : R :

. FarnSWOrth requested the CGroup- flrst to- thlnk of a case where
“there 1s no arbitration clause. in one party's set of standard forms,
whereas there is in the other party’s,; .and then to consider the termin-
ology used in UCC § 2-207(3) - they would notice that the provision
referred to the terms on which they agree; not to the confllctlng terms.
The term Yagree" was much narrower, he =stated: in the example he had
given the terms did not agree, but he could not answer the question as
to whether or not they conflicted.

L The proposal to delete Art. 16 was rejected by S.ﬁotes against,
-2 votes for -and 4 abstentions. Thus, the principle embodied in Art. 16
remained, and the Group had to consider the form in which to couch it.

Farnsworth returned te the question of the meaning of Y“conflict-
‘ing”. Frequently the situation was one where something was contained in
one form and not in another,  often because a rule of law was being
relied on to fill the gap. If it were insisted that the conflict be
express, then drafters of forms would be encouraged to make explicit
what they would otherwise not need to say, and se to have "missiles"
with which to knock-out other people's missiles, which he considered to
be  an- undesirable escalation. He himself would have thought that the
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phrase used in § 2-207 UCC was less ambiguous and easievr to apply; and
that it reached a fairer result for the case where A does not have an
arbitration-clause because he intends to go to court, whereas B has one
as he intends to go to arbitration. In. that situation they :have neot
agreed, and it ‘would "be unfair ‘to say that the arbitration .clause
prevails -ag there is nothing which conflicts with it = which would be
the answer under ‘the presant draft. - He therefore proposed that: the
wording be changed to: @ S e T e

"shall be considered to have been concluded w1th terms on which
the wrltlngs or- forms of the partles agree"

Furmston reflected that to get into- the" battle of forms situa-
tion it was sufficient if tHe standard tefms were dlfferent it 'did not
mntter that they ‘did not actually confllct. ‘e Lo

: Lando referred to the concern Dateuﬁah‘had expressed as regarded
the possibility to reach a conclusion which neither‘ﬁért&'W1shed' if A
wants ICC arbitration ‘Copenhagen, and B wants ICC arbltratlon ‘Actra,
then there is no agreement and they would have to go 'to court which it
is clear neither wants to do - they both want ICC arbitration, they just
have not agreed on where, sc the knock-out doctrine cannot be used. He
would-thérefore prefer to quallfy the general rule {the knock-out rule),
although he had dlfflcultles 1n knowzng exactly how to quallfy 1t. T

© Maskow reflected that Lando seémed to advocate the ‘lowest common
denomlnator rule, but he himself did not feel that he could advice its
adoption-in the principles. The fact that certa&naproblems were not
solved by a.rule was not an argument against.it. - In the cases referred
tot by Date—Bah and “Landoc the guestion of 1nterpretation would always
arise. " There were several posaible solutlons in the arbitration cases -
the parties might, for example, ‘agree on a third plade, or if one of the
parties sent the claim to the ICC then perhaps the ICC itself could fing
g solution. It was not, he stated, impossible to overcome these
problems, although these principlss could not be the basis for doing so
in every case. The solution proposed by Farnsworth to say: "agree' wasy
he felt, easier ~ in the Date-Bah/Lando cases it would then -be possible
to sy that ‘the parties had agreeéd on arbitration. He: considered that
such & rule’ would make partles cautlous and cause them to- negotlate more

carefully.

Drobnig reminded the Group that where there is no agreement on
the place but the parties have agreed on ICC arbitration, the ICC rules
themselves determine where the arbitration is to take place. Where the
parties only indicate "arbitration Copenhagen“ and "arbitration Accra"
there would be:problems. It would be possible to say that,'ln case of
dispute; if the parties still want arbitration. they can eagree on the
place, but often they will not agrée, which means that they would “often
have to ge to court, and they would go to different courts.” - These
principles, he stated, cannot supply terms where the parties have not
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agresd =~ only the- appllcable law can do S0.

Rajski agreed-with,Drobnig,.statlng that the purpose of . these
rules was to help the parties to maintain the contract if they are
willing to do so despite the difficult situation of having conflicting
general conditions. He would be glad if they could qualify the rule,
although he was afraid that they would be unable to do 'so. He had
sympathy for the positive formula proposed by Farnsworth, preferring it
to the negative attitude of the term "conflicting".

Furmston considered that the article as it stood ‘was seriously
defective in achieving its aim, as it did nct say how you could tell
that the ‘parties have reached an agreement. What it did say was that
you should forget about the offer and the acceptance, that if you have a
gituation where the parties refer to different standard conditions the .
contract-shall be considered to have been concluded. How, he asked, did
you get from the "different conditions"” tec '"the contract shall be
considered to have been concluded"? More was needed for there to be a
contract - the UCC provision recognised that  there had. been an. agree-.
ment., He felt that some provision along the llnes of the one in the UCC
should be inserted. . o

Farnsworth agreed with Furmston that there weré a lot of things
wrong with this provision. He felt that the agreement test was best and
should be used instead of the conflict test. Terminology such as "those
terms on which they agree" could be used. This would eliminate 99% of
the real cases, another illustration of which was that of -the buyer not .
putting in any express warranties because he relies on the warranties.
implied by law, and the seller putting in a disclaimer. It would be
unfair to say that the buyer has not knocked out the disclaimer because
there is no language that conflicts with the disclaimer. Date-Bah -
supported Farnsworth's notion of "agreement", which meant that in the
example he had given there would be agreement on arbitration.

Furmston referred to the practice in the UK whereby the front of
the centract has gaps to fill in, and wondered what ‘the situation would-
be in a case where the seller sends off a quotatlon with standard- terms:
on the back and special terms cn the front, and the buyer sends back the.
order with different terms on the front - would there then be no.
contract, and what wording in this article permitted the reaching of
that‘conelusion?

: Drobnlg gtated that this case was -one where there -was a
difference in individually negotlated terms, which meant that it would
come under Art. 7(2) or {(1}. It did not mean that there necessarily was
no contract, but thsat depended on the terms of Art. 7. They had to deal
with the fact that contracts had both individually negotiated and
standard terms. Art. 16 envisaged onLy s+andard terms, but presupposed
individuaily nego+1ated ferms. :
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Farnsworth stated that if this were the case then the price
could be a standard term as the price is the catalogue price for
everyone. As regarded the distinction between "prlnte&‘ end "typed"
terms, he questioned thé prudence of such a distinction®™ often the
contracts were turnéd out by computers. Sometimes in these discussionsg
the back’ of thé documént was referred to, but “then you ‘Had something “in
the front. Were they standard terms, he asked, if they were typed but
you could prove that you type ‘the same thing eveny day- for everyone°
What was a standard term when thls rule was to apply°

Bonell stated that it ultimately did not depend on formal
presentatlon but on content - it-was the nature of the provision which
was deczslve, although whether the terms weére printed or not had turned
out to be a decisive test 1n mogt cases, but- this- could change as
praotlce developed ' S -

: Farnsworth's prOposal to refer to the terms on which the partlee
agree rather than to the terms whlch confllct was unanlmously adopted.

i Drobnlg 8 proposal to delete the opening ‘words ”Notw1thstand1ng
the provisions of these Rules’ governlng offer and accéptance" was
examlned next. He made this proposal, Drobnlg stated, because he found
the words mleleadlng, firet of all as Arts. 12 and 15 would have to be
applied, "and secondly because they were superfluous < it went without
saying that the principles must be read as a wholé. and that a provision
(Art. 16) whlch dev1ated from any other rule stood on 1ts own two feet.

Farnsworth stated that he would flnd it dlfflcult to - dlscuss the
provision without considering Furmston's point that somewhere there must
be an indication that some sort of ‘agreement hag been reached. ' It was
not possible to say that a contract must have ‘been reached or this rule
would not be needed at all, and that was sufficiently closely connected
with Drobnig's propesal for it to be hard to think of one without
thinking of the other The UCC rule would narrow the scope of the
provision as here you wanted also the case where there has been
performance to be included. B : - = o

Drobnig considered the UCC rule to be different from Art. 16.
Art. 16 concerned a complex contract with individually negotiated terms
to whlch confllotlng standard terms had been added; it presupposed that
an’ agreement had been. reached on the individually negotiated terms;
there could not be a contract just on the’ general conditions - this
would not make eense : In other words, Art. 16 addressed the question of
confllctlng gene"al terms wh*ch have been added to “the offer and

acceptance,f

Farnsworth con51dered that"'if you followed the thought and said
that only Art. 7 prevented an agreement and that the stumbling block was
in the. standard terms, then the sectich that would trigger the reference
to Art. 16 would be Art. 7, and then you could add the thought that
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there‘is a difference between what is a standard term and what is not.

y " Lando considered that it should be brought -out that the rule

‘applied as from the exchange of offer and acceptance - it was not
_ possible to walt for performance. The Ontarie Law Reform -:Commission had
_ ‘the formula "Conduct by both parties which assumes the existence of a
~contract" (4.2(3) Report. on Sale of Goods), and this covered also
individual terms. If a formulation such as this were adopted also
Drobnig's considerations would be taken care of. Drobnig instead: felt
that this could be dealt with in the comments.

Maskow suggested a formulatlon such as: "Where both-.parties have
agreed on the individual terms of the contract. but both refer to
different standard terms". Drobnig had no objection to the insertion of
words to this effect, although he did not feel it to be necessary.
Bonell favoured Maskow's proposal which, he stated, rendered expiicit
what was his understanding of the provision. He would, however, prefer
2 formulation such as that of the UCC:'"conduct by both parties which
recognizes the existence of the contract®. "Conduct", he pointed out,
did not necessarily imply performance. A formula such as this could
" both solve Furmston's problem of the indication of where the agreement
"is to be found -~ and the agreement had certainly to be. on the
individually negotiated terms - and clarify that the knock-out doctrine
- should not apply where one of the parties, or both of them, "strongly“
f1n51sts on the application of his own terms. :

Rajski found Maskow's formula too broad: what did it mean that
both parties agree on individual terms? What terms were being referred
to? He found that this could be a source of uncertainty. Maskow, on
the other hand, found that Art. 7 made it clear first which individual
terms were meant, and secondly whether or not there was a contract. As
regarded Bonell's proposal, he was afraid that by u31ng "conduct“ Art. 7
"mlght be overridden. : :

) Drgbnig's proposal to delete the opening phrase, meaning that,

subject to exact formulation, the provision would read: "If both parties
agree to individual terms but refer to different standard terms" was
unanimously adopted.,

) ~ Farnsworth stated that there were three peoints which troubled
him. First, what was a standard contract or general term? Secondly,
what had beer’ the conclusion of the Group  as regarded the sort of

" requirement of .an agreement? If "the contract" was referred to, then

the quastion .was which contract, as there was no uontract unless the
provisions of this article made one. Thirdly, this article, he stated,
had a red flag to anyone who was used to having his standard terms
prevail, and one way of solving this was to say that these rules did not
apply. These rules were not law, so perhaps not incorporating them
would be sufficient for thla purpose,h His question was then if a party

:could av01d the appllcatlon of thlS article by some means less drastic
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than that of saying that the rules as a whole do not ‘apply- Did -the
partles have autonomy? A way for them to avoid the provision would be
to say” "Thls offer can ¢&nly be accepted on its terms including these
condltlons” He suggested that 4t might be useful to have lariguage such
as “"uriless the offer indictes that it can be accepted only “on its
terms”, and he thought that if that were said it would take away some:of
the force of his original objection. The insertion of somethlng making
a less drastlc negation by those who do not want this partlcular artlcle
p0551ble should be con51dered._ : . - :

Lando considered that there were two pos81b111t1es-‘e1ther the
party puts into his standard form contract that a modification is only
valid if it is 51gned by him and in writing, or this is put in the
individual teérms. There were Gnrman cases where both partles “nad
inserted this into their ‘standard forms, and the German courts had
knocked them out. It must be clarified, he stated, that if something
like this were stated in the individual terms this was all right,
whereas if 1t were stated 1n the standard terms the knock-out doctrlne

wouLd apply.

As regarded the  distinction between standard ‘terms -and
individual +terms, Bonell stated that there might of course be
border-line cases where it was difficult or 1mposa1ble to" distinguish
between them, ‘but in the ‘great majority  of cases it was noét too
difficult to do so. If the ietter or telex sent by one party to the
other contains a provision -actording to which the annexed standard terms
are to be considered an essential condition for the: conclusion of the
contract, it was different from the case where such a provision was just
one out of the thirty-odd which’ composed the unltarlan framework: cf the
standard terms themgelves. - : .

Furmston warned that if that were the test, Anglo-Americans
would place a skull and cross-bones sign on the front of the form saying
"Beware! Our terms always prevaili". He could see the force of the
argument that it would not be enough for them to state that their terms
always apply -in minuscule on ‘the back. If you said with sufficient
clarity that you will not negctlata on the other party's terms they
would respond to the rule and maka 1t sufflclently clear.

Accordlng to Drobnig 1f the” proposal referred to the clause  and
the clause stating "only our standard terms apply and we refuse’ to
accept any other conditions" was in the body of the standard terms, “then
it would come under Art. 16. To make the exclusion effective, it would
be necessary for the exclu31on tc be spelt out in the 1ndlv1dual terms.

Bonell reltterated that ‘in order to get out of Art., 16 an
express prov1slon on the essentlallty of the ‘cenditions for the
conclusion of the contract would be required. If it was contained in
the standard terms you would come into a vicious circle, If it really
was =0 important the parties had so many means to make it clear from the
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beglnnlng and they would normally do so.

, Farnsworﬁ1 felt ‘that it might not be possible to address this
questlon until they knew what the so-called 1nd1v1dual terms. and the
so=-called standard terms were, and whait the brlght ~line was betwesn
them. He felt that in Bonell's approach there wers geveral, at least
two, different ideas involved, which were not cJonsistent with each
other. First there was the idea of repetitiveness and the related
guestion of bargaining (do I do this in every transaction and not
discuss it with you and then call it standard?); secondly, there was the
.element of surprise - is this presented in such a way that. the other
. party would be surprised to find out it was part of the contract. Arti.

.16 would cover mostly the cases with a repetitive element, Art. 17 was
directed at surprise and Art. 15 spoke of standard terms, but if you had
.not referred to them expressly the other. party woula be eurprlsed to
find them.

‘ Maskow stated tnat there were always cases of doubt, but that
the problem was that there must be the possibility to get out of the
rule, and this possibility would be for a party to state clearly, at one
stage or another, that he did not intend to contract on terms ¢ther than
‘his own. This would not, however, mean that eVeny.Set of general
conditions would contain such a clause. What was of the greatest
importance to businessmen, he stated, was to make the contract; it was
not necessarlly to have their own conditions prevail .80 he on his part
would . hesitate to advise .a client to insert such a clause in. the
standard terms. In fact,. the risk was. that a bu31nessman would end up
with no contract if he inserted such a clause in his standard terme. He
.mlght be willing to run the risk if he had a dominant poeltlon in  the
market, but if he did not, Maskow was not so sure that he would ‘be
willing to run this risk. If he did not have such a clause this rule
would prevail.

Lando considered that if it was a party s policy not to accept
,terms other than his own, then it .it.should not be necessary for him to
‘type the clause every time, but he felt that it should be coneplcuous -
with the use of word processors all terms were inserted into the machlne
and it was not possible to see which terms were, 1nd1v1dual terms . and
which were standard terms. He added that in Scandinavian law surprising
terms were not valid unless they were in bold-face type. The comments
could state that such a clause either had to be in the individual terms
or had to be placed conspicucusly if 1t wag in the standard terms.

y Drobnlg dld not agree, as if such a rule were accepted you would
be starting to make exceptions to the principle contained in Art. 16,
accordxng to which everything in printed general conditions comes under
Art, 16 ~ 1nclud;ng such a clause. If you started making exceptions, he
‘felt that you would be lost. Even if the exception were a. qualified
one, such as the requirement of bold type, he would have uhought that it
would be clearer to leave it under the domain of Art., 16, also because
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those who use standard forms contalnlng such'a clause do not always take
it so serlously, and they insert it more as-a’ precaution - in fact, they
often do not ‘even know the content of “the standard terms they’ use E=t]
these are often drafted by a federation and tHe utilizZers Just take them
"en bloc” without examining them in detail. He saw no reason to treat
this clause any differently from any other clause in the standard terms.

A need was. felt to clarify the terminclogy used, and thus to
turn to Art, 15, but before this ‘was done Maskow ~ pointed to the
existence of a third category of contracts which had to be considered
which he called "sample contracts", and to the difference between these
and general conditions: sample contracts contain certain firm conditions
with blank spaces to be filled in individually.” "It was possible to say
that sample contracts had  ceértain standardised conditions. - Sample
contracts would be general conditions in so far as they were standard—
1sed a.nd not in so far as they were 1nd1v1dua1. o -

Article 15

Introducing Article 15 which was the first to refer to general
conditions or standard terms, Bonell stated that '"standard terms" had
been inserted as an alternatlve to general conditions in the course of
the preparatlcn of Doc. 41, as the term "general conditions™ did not
appear to be common in EninSh legal terminology “although it was widely
used in continental legal terminolegy. What was intéhded were terms of
a contract whlch instead of being- negotlated between the- partles, ‘were
prepared by one of the" partles or by a- trade association or other
organisation, and which' were 1ntended to be used in an infinite’ series
of transactions. They occurred in basically two forms: either as a
separate document whlch was often actually called "general conditions®
(c.f, the general conditions prepared by the ECE), and which was
referred to in, or even attached to, ‘the letter or whatever was
exchanged in the negotiations, or they may appear in so-called standard
form contracts {"sample contracts” in Maskow's “terminology) -either on
the reverse or even starting on the front page, in whlch case they would
become the c¢ontract document as all that was necessary was" te flll in
the blank spaces. : o

. “Furmston stated that. a much wider spectrum was’covered than the
discu581on $0 far recogriised, and illustrated his point by reéferring to
a standard form contract-for authors for publishers-which he had been
asked to draft. When it had later been sent to him he had struck out
two of “the terms. In other words, these standard -form contracts were
not alwayﬂ accepted unaltered, althcugh they would always be standard.

Bonell stated that here this would depend, and asked Drobrig
what ‘German case law said on this point: to what -‘an éextent may a. term
orlglnally 1ntended as a standard term become ‘ar individual term just
because the partles‘ deal with that particular +tefm & in their
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negotiations? He had the impression that the borderline was difficult
to draw. Where the adhering party is told 'here are the general
. conditions - read them - do you agree?™ it might be possible to construe
: this a&s negotiations, but no one would say the term became an - 1nd1v1dual
~ term. s :

Maskow stated that in Furmston's case 1t was uninteresting
whether the terms were general conditions or not, because he had struck
.out two clauses and then signed the contract, which meant that there was
a contract and the problem of a battle of forms or similar d:.d not
arise. . S e

e Farnsworth wondernd what "expressly" would mean in a caseé where
.blank spaces hagd to be filled in. A cauticus lawyer would be uncertain
and would.think that anyfhing that was in print was a standard term and
would have tc he expressly referred to. He knew what it meant with
respect to the US textile sales note which was a little book that would
be incorporated by reference and he could deal with that. On the
contrary he had problems with a form which had blank spaces to fill in:
would it be assumed thet it was an express reference if you signed at
the end’P ‘ .

Bonell Con51dered that in thls case 1t would not be an express
reference but an express acceptance. Farnsworth stated that it was not
plain to him that by signing on the sixth page you expressly referred to
everything in hetween, but maybe the language used was not apt to
express the idea behind the provision: - Art. 15(1) stated that the
standard terms must be referred to "and accepted!, i.e. there had to be
both an . express reference. and - an .- acceptance,  meaning that taken
literally it . gave the wrong answer. Bonell countered that although
literally the provision might give the wrong answer, they -themselves
never would have., Many countries. lived with. such provisions and so far
they had never given rise to any difficulties. The assumption would be
that in this - case, mutatis mutandis, the reference to the standard-terms
was obsolete as it was part of - the declaration of acceptance. The
reference would of course become- relevant if the declaration of
acceptance and the standard terms were separate decuments as din the
typical general conditions case.

Lando stated that in the Federal Republic of Germany standard
form contracts had two elements: first, the contract in standard forms
must have been prepared either by a party or by his organisation, i.e.
it must be a one-sided document = the so-called "agreed documents" i.e.
those standard forms which had been drafted by both parties together,
would not be covered by this; and secondly, it must not be an
individually negotiated contract. This was close to the definition
Bonell had given, and, although he :had doubts on the utility of a
definition he wondered whether standard form contracts .should not be
defined. for the purposes of Arts. 15 and 186. The sale of machinery
could be covered both by a standard form made. by, the industry itself,
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and by ECE 188 - if one party referred to ECE 188 and the other referred
to the other form, and both-parties got the -document there would be no
surprise. He assumed this would be a typical case of battle of forms
although  one of . the -documents would not be -covered. by the above
definition, . a8,  according to this definition,  a standard form contract
was a rather cne-sided affalr, but maybe it was possible to use. 1t by
way. of analogy. w : L -

: Drobnlg stated that.- the examples glven by Farnsworth showed that
Art 15 was too narrowly.drawn, as it did not take into acccunt standard
form--contracts but only considered general conditiong. .In his wview,
however, even if a .standard form contract were signed by a. party the
rules on .general conditions should apply because the need for protection
was the same - people just sign, they: do not have. the time. or the
intelligence to read two pages of small print. These standard form
contracts and general conditicns .should therefore.be treated on the same
footing, and it should be made clear in Art. 15, and therefore also in
Art, 16, that standard form contracts, even if signed, are undsr - the
regime- of thege two provisions. He did not think that an. exception
should be made for agreed terms such as those of the ECE, as it would be
difficult to do so - particularly in-international -trade ‘people would
not be aware. of this distinetion - and it would not solve the. case
illustrated by Lando. : : : S ;

Date-Bah stated that Bonell's problem derived from the reference
to "incorporating in" a contract. : What he was trying to express was a
situation where the contents of the standard terms was not. an. express
part-of " the contract but had to ‘be incorporated into the contract by
reference. . Drafting could solve this question, but it could not selve
what Drebnig described, i.e.: that even if you sign a contract with the
térms in it there is the possibility of it being:surprisinga :

: Fa nsworth conszdered it to be a mlstake to use the same words,
whether general conditions or standard terms, .for a number of different
ideas. He was not happy with the term “sample contract', but Maskow had
made .g contribution. by having two -different. terms for. two dlfferent
thoughts, and whereas the thoughts were 1mportant the actual terms used
were -a- drafting matter.  For the so-called sample contract_thelproblem
was that you might not expect. to find what .actually is between the
beginning .which is filled in -and ‘the - end . where. you sign. .For the
document - that is .completely separate you want to have it clearly sald
that this. separate thing.is referred to, although hs dld not know if. you
would - alwaya need an. express reference. . . :

Ragskl felt that Maskow was qulte rlght to draw the1r attentlon
to. the different situations. -He added that there were‘alsq,some hybrid
or: mixed documents.which had a sample contract on .the front and general
conditions.on the back., Thus, -he agreed that sharp distinctions might
be. made. in theory, unfortunately in:practice the most frequent cases
were those which were hybrid and far from clearly defined. - What was
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- needed, apart from’ rules dealing with the clear-cut azituations, were
“solutions also for these far from clear cases. '

Bonell stated that he had been impressed to find how divided the
common law and the civil law legal systems were, even from a purely
linguistic point of view, as regarded this matter. - In the civil law
systems focus was placed on substance, and therefore the term Ygeneral
conditions" was normally used with reference to the so-called standard
forms of contract which only for certain purposes of limited scope were
considered separately. In the common -law systems the term ‘general
conditions" was apparently not familiar, whereas the terms "contract
forms'", "standard forms" and "forms" were used. -Thus, it was apparent
‘already from a purely linguistic pdint of wview that in the latter the
emphasis was placed on form, with the congequence that the standard form
"of contract situation formed the ¢entre-of attention, while the separate
- documerit situation was almost neglected. He had the impression: that
also the members of the Group during the discussion were not only using
" different concepts, but by using these different concepts they referred
-to different situations, i.e, the standard form of contract situation
‘when they used the term "form" and the separate document situation when
~ they ueed the term ‘'general conditions". What was needed was a
generally acceptable terminology, and he wondered whether, ultimately,
it really was that difficult to find such a terminology - once it was
more or less clear what the discussion was about.

‘ Lande considered essentially two issues to be involved. K First
“and foremost that of what general conditions actually were, secondly
‘whether or not Art. 15 was needed 'and if .=c in what form. The issues
“were linked, but could be addressed separately. The Standard Contracts
Act of the Federal Republic of Germany (AGBG). had a definition which-he
considered to be excellent: "Standard contraé¢t conditions are all
contract conditions which have been settled in advance for use in a
number of contracts and which one party (the user) presents to the other
“party at the conclusion of a ¢ontract. It is irrelevant whether the
- conditions are set out in a separate document or whether  they . are
centained in the contract document  itself, whatever their scope and
volume may be, in whatever manner they have been reduced to-writing and
“whatever form the contract takes" (§ 1(1)}. The provision continues:
""To ‘the extent  to which the conditions of a e¢ontract. have been
7 individually negotiated by the parties, they do not constitute standard
contract conditions®™ {(§ 1{2)). He wondered whether such a definition
should be accepted either in the text or in the. comments. = Art. 15(2)
should perhaps be deleted, as all the important points were covered in
other provisions - notably in Art. 17. The AGBG had & provision similar
"to Art. 15 in its § 2, which, however, he considered to be the most
- unélear provision of the whole law, and the Germans had, he stated, the
—-greatest difficulty in explaining why an express acceptance was not
“-always necessary., In consideration of the above he felt that a
“definition was necessary = either in the text itself or in the comments.
- He thus proposed that Art. 15 should be deleted. s
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Farnmsworth had uriderstood Art. 15 as giving examples of Art. 17,
80, he said, you might want to say in:Art. 17 that one way of preventing
a term from being surprising was to state expressly that the contract
incorporated: it¢~’ He' dlso wondered whether the -difficult problem of
defining what & 'standard term was could not be avoided for the.purposes.
of Art. 17, as-heé could not see that the words- "general -conditions" ~or.
"standard terms" added anything to the proposition that if: & term .by
virtue of ‘language or presentation was surprising it should.-have:this
result. “He therefore suggested either %o, delete Art.. 15 or  to
incorporate“it into Art. 17. ~He would, he said, even go beyond this: and_
say that you did not need to have this difficult vocabulary problem in
Art. 17 either. ‘Lando agreed with Farnsworth that Arts. 15.and.17. could-
be merged, in which case he wondered whether Art. 16, which-would  then.
be the cnly article addressing the question of standard form contracts,.
should be burdened by a deflnltlon.

-As Tregardeéd the deflnltlon of the standard terms; Date-Bah
suggested that it be put in the text of Art. 16 rather than .in the
comments: if Art. 15 were deleted .the proper place for .the definition
was Art. 16, On condition that thls were . dcne he would support the
d?letlcn of Art 15, 7 . . o .

Drobnig had difficulties in understahdlng why Art. 15 was
drafted separately, as it seemed to be in" accordance - w1th general rules
on offEr and acceptance. - : n . .

Bdnell explained'that'driginally'the provision had. been: broader,
in line with 'a more liberal apprcach as regarded: the incorporation of
general conditions not expressly referred to by the parties. - This had
subsequently béen felt to be going too. far.” The peculiartity of the
provision lay in the fact that it was possible] by mere reference, to
incorporate into the contractual agreement a text which the other party
may perhaps not even have been able.to look at; but: by which he would be
bounid if he did not object: all that was necessary to bring a whole text
into the agreement was to state that "X conditions apply“ . :

Drobnig wondered whether the same result could not be achleved
simply- under: the general rules on offer and.acceptance. . Under Arts. 1
and 2, if you refer to something which is not-expressed in the document
1tself did this not then become part of the- offer° - Was this doubtful
in any legal. system? . : ce i

According to Bonell para. 1 may be considered a special rule
covéring. the case  where the standard terms might become part of the
contract ‘even without an express reference - e.g. in the case of a
document where ‘everything individually negotiated is on the front, maybe
also the signature, and ‘the standard terms are on the reverse = asg
according® to Art. 15 an express reference -is needed - for. -their
incorporation, which might neot be- the case under. the general rules on.
offer and acceptance. However, he concluded, if the other members of
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the Group- did not share these reservations he would then alsc conclude
that there was no need for the provision. ‘

o Wang wondered whether in fact an agreement on the definition of
" general conditions had been reached.. He made this consideration, he
said, because there were many different types of general conditions:
first of &1l those made by national authorities which he assumed, were
excluded; then those made by institutes, organisaticns and agsociations
- which comprised those which were binding on . the companies and those
which were merely recommendations. to members; finally, those made by
individual companies, which were divided into those which were & package
" deal which could net he amended, and those which could be modified. If
~the third category were intended, he felt that Art. 15 should be kept,
whereas if any other category were intended it was a different matter.

Maskow considered that cases where the standard terms were on
tiie back and no mention of them was made on the front hardly existed,
~but if so it would be gquite clear that general conditions were coffered.
~He himself would not irnsist on having a reference to - the back page on
the front page. Bonell considered this to be important as it: clearly
indicated that the Group was divided, and at that point whether you
liked it or not Art. 15{1} clarified matters, with which Rajski agreed.

Furmsten stated that. hundreds of cases on  this point were
referred to in English literature. For example, in Swithin there was a
raiiway museum which had railway tickets starting in the 1820's., The
earlier tickets had nothing on the front and the conditions on. the back,
whereas the later tickets had '"For conditions see back' on the front,
and then the conditions on the back. There had actually been a case in
swhich the court had felt that as the date had been stamped over the
- phrase on the front the buyer could not be expected to- turn the ticket
over tc read the conditions. Art. 15{(1); he stated, was consistent with
-what was actually done, but the same conclusion could be arrived at
“through the normal rules on offer and acceptance. In fact, one could
say that what was on the back was not -part of the offer. He could see
ne harm in the provision.

Lando raised the point of what: the situation would be for
ingdividual conditions placed on the back - if conditions placed en  the
back were held to be part of the contract, this applied to both standard
conditions and individual conditions; if they were not part of the
contract this again shOuld apply to both.

. DatenBah felt Farnsworth's concern to be formallst1c= You weuld
‘expect to find general conditions on the back of certain documenis, so
-you did not always need an. express reference. ~If, therefore, you
-removed para. 1 the provision would be less. formalistic .and you would
‘construe the contract each time. As regarded illustration 3, if it was
‘a usual practice then the general conditions would be incorporated.



: Furmston felt that the truth of the matter was that it would all
despend on whether or not the court liked the terms on the back. Raiski,.
however, wondered whether Art. 15(1) really was redundant:. an express
reference might not always be inferred from the other articles, and also
for pedagoglcal reasons it nght be good to keep the prov1szon.

The proposel to- delete Art 15{1) was adOpted by 7 votes for, 3
agalnst and 2 abstentions. - _ .

QOpening . the dlSCUSSlOH on. Art.;15{2),-Farnswerth-stated that he-
considered Art. 15(2) to be an illustration of Art. 17 -~ i.e. - if the
perties have -on previous occazsions incorporated the general terms - it
would seem asi if there would be no.surprise, but rather a .course of
dealing or a usage. He wondered whether the rules contained.an article
on courses of dealing and usages. Bonell informed him that there had
been, but that it had been deleted. The inclusion of -such a provision
along the 11nes of Art. 9 CISG might, however; be reconsldered.iwc- oo

Drobnlg p01nted out that such a provision was to ‘be found in-
Chapter ITI, Art. 3, but that it did not help im theﬂcontext of Art. 15y
i.e. for  the purposes of incorporating general- . conditions, as it
referred to the interpretation of terms once they have become part of
the contract and not to cases where it was doubtful whether or not they
actually were part of the contract. A separate provision would, he
stated, be necessary, whether it was located in Art. 15(2) or in.Art. 17
did' not matter. If an article along the lines of Art. 9 CISG were
coneldered that also should go ih the 1nterpre+at10n chapter. :

Lando supported ‘the 1nc1u31on of such: an artlcle, although he
felt that it would not-be easy to draft. :He referred to cases which
were quite freguent in the building 1ndustry, i.e. when individual
conditions have been used earlier- between the parties  or when some
individual conditions are in conformity with usages.  The question was
then whether :this rule should apply also to such individual conditions,
In other words it was not a special problem for standard conditions. -
The same reasoning applled to Art. 17.

Bonell con31dered Lando s observatlon to be an addltlonal reason
to have a provision such as-Art:.9 CISG in the 1nterpretat1qn_chapter.ae.
such a course of dealing would bind the parties;direétlyw without any.
distinction between individual-and standard terms. In this case Art.
18{2) could be con51dered to be superflucus, although it was not guite
the same- thlng° - .-

Farnswarth ‘stated that 1t was not clear whether the prov151on
was: there £0 aid the incorporation-of standard terms or to. prevent it.
If it was to aid-the incorporation Art. 9 CIBSG was better,. as if there
was no: such general provisiom but only a provision saying that the
incorporation amounted to a usage or to & course of dealing, the
provisicen could only be interpreted as being much narrower than most
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legal systems. If a formula such as CISG were adopted, then Art. 15(2)
would not be needed for a positive, aiding effect, and the negative or
preventive effect would be accomplished by Art. 17.

Maskow stated that Art: 15 had a certain importance as it
covered cases where general conditions become part of the contract even
if they have not been referred to by either of the parties. The case
where it was the offeror who did not refer to the general conditions
would not be covered by the rule contained in Art., 9 CI3G. He was
doubtful as to whether or not the case where it was the of feree who did
not refer to them would be covered by the rule, as it was not that
common an assumptlon that general conditions can become part of " a
contract when neither party has mentioned them. If such a rule _was
desired, then ‘it should be expressed by the present rule -

Drobnlg-could not share this view. If a contract is made on the
stock exchange, he s$aid, then noone makes any reference to the usages of
the stock exchange, but it is a usage that the rules of the stock
- exchanige apply. Furthermore, if there is a course of dealing between

‘the parties and they have either implicitly or explicitly referred to
them and this is considered to have become a course of dealing between
the parties; then this would be sufflclent ‘and an Art. 9 CIqG—type rule
would cover these: cases.

Maskow stated that his problem was that the contents of certain
‘general conditions might be a usage, which was different from the case
where it is a usage that certain conditions are agreed upon.. Following
the formula in Art. 9 CISG the "usage' would be that general conditions
become part of the contract, which would lead to a second step, i.e.
" that therefore certain general conditions become part of the contract.

The prooposal put forward by Lando to delete Art. 15(2) on the
.assumption that a provision along the lines of Art. 2 CISG is included
4in the chapter on’ interpretation was adopted by 2] votes for, 2 against
and 1 abstention.

Drobnig suggested that following the deletion of Art. 15(2) the
comments on the other provisions on formatlon should state explicitly
© that they alsc apply %o the lncorporatlon of general conditions. This
point should also be made in the 1ntroduct10n to Art. 26 as 1t was the
first place in Whlch the general condztlons were mentloned

Turning to the proposal +to define standard terms/general
conditions, lando came back to his original proposal te include such a
definition in the &omments rather than in the actual text of Art. 16. He
also suggested that Art. 17 be made applicable to individual terms,
which ‘would méan that it would not be necessary to define standard terms

" for the purposes of Art. 17, although = défihition-might be needed for
Art. 16, - e ST B
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Date-Bah stated that he would prefer to have a definition in the
text of Art. 16 rather than in the comments. He suggested that the text
of the AGBG could be used as a p01nt of departure for such a deflnltlon.

Maskow, however, etated that although ~he had" no obgectlon
against ‘the introduction of a definition, he did object to the AGBG
being used as it had different aims. If was one thing ‘to define general
conditions for the purposes of sliminating abuse, and gquite another to
do so in order to clarify the question of -the battle of forms: . A
definition specific to these rules was therefore needed and it should
be qulte dlfferent from that in the AGBG iR

: Farnsworth made the'observatmon that it seemed ‘as if the. term
"terms" were used in different ‘senses . for different purposes in
different articles. Art. 15 had been deleted so there was mo "problem
there. There was a proposal not -to useé the term in Art. 17; Art. 18 did
use it, but it referred to the focus the parties had given -t¢.their
negotiations, and he knew what more "specific" or more "general" meant;
so that would be no problem. Art. 16 was the article for which he would
want to understand its sense — i.e. if each one of the two parties
refers to standard conditions and these do not agree, this would not
necessarily prevent a contract from coming inte existence. “If this was
its sense, it would be a great help if the words "if both parties refer"
were changed as they eeemed to mean wif these terms ‘are 1ncorporated
only by reference" : :

'Lando“wdndered'uhét Farnsworth me&ant by “incorporated only by
reference", considering that the standard terms  were: part’ of ‘the
contract documents., Farnsworth considered that if the terms were in the
contract documents they were’ not incorporated " by reference only, they
were 1ncorporated because they were part of the contract documents, )

lLando said that his understanding had been that Art;"la should
apply whether the terms were referred to or incorporated, as long as it
was the intention of the parties that they should ‘become part of the
contract. Bonell's understanding of the term "refer" was also’ different
from that of Farhsworth, as he felt it to be a term implying "if " both
parties make use of or avail themselves of", i.e. employ general condi-
tions in one way or in another. Farnsworth wondered whether -this would
cover also the case where they were above the signature, which Bonell
con51dered 1t would although thls was clearlj a pollcy deci31on.

Farnswerth declared that *f ‘he weré to. present the . prlnCLples to
the American Bar Associatidn Committee and they were to ask what was
meant’ by general condltlons/etanderd terms and he were forced to say
that the Group had been unable to produce a definition but had sdid that
everybcdy understood what was meant then he felt that there would be ‘a
rather hegative reaction. Maybe the ¢ivil law lawyers of ~the Group all
understood the meaning of the terms used, but at least Furmston,
Bate-Bah and he himself had great difficulty in understanding what the
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others were talklng about.

Bonell expressed the fear that the divisions within the WOrklng
Group were greater than expected. His understanding, which was shared
by many of the participants of the Group, had always been that the
battle of forms was a clear situation, . The parties discuss twc or three
points of the contract, and just as a matter of habit, as a normal
course of behaviour, include the separa e general conditions, or use the
usual printed contract form or order form or acknowledgement of ordefﬂ
form to put these three or four points in wrltlng, wlthout paying any’
attention to the content of the full set of general conditions. It had
been felt that for-such cases it might be a reasonable sclution to save
the contrazct and to forget about the conflicting terms. He realised
that not only was this not acceptable-to the common law colleagues, but
they were just not willing to accept the distinction between ;nd1v1dual
clauses and standard terms, and he therefore wondered whether they would
ever be able to find a solution.

Lando felt there to be nc. .need for despair - even if the common
law members of the Group had feelings against standard form contracts he
was not so sure that this was shared by the whole common law world.

Maskow also felt that there was no need to be so dramatic - Art.
16 was a sufficient reference %o general conditicons and the c¢omments
could explain that these were a separate set of rules attached to other
contract documents and the battle of forms referred in particular to
such addltlonal dOCuments. : : T '

Wang supported hav1ng the deflnltlon in the artlcle itself and
not in the comments, although he admitted that it would be a difficult’
task to draft a definition which not only lawyers but also bus inessmen
could understand.

, Drobnlg stated that Art. 16 . could not be left without a defini-
tion in the text, as it dev1ated from-.the general rules on formation and-
as. the conceptlons of what general condltlons were differed guite
strongly. Both Furmston and Rajski insisted on the,nece551ty‘of having
a.definition in the text.: T o -

As to the griteria for such .Aa posslble deflnltlon, Tallon.
suggested repetition and the fact that there was no bargaining and
Rajski suggested the settlement in advance of an indefinite number of
transacticns., Bonell referred to p. 41 of the comments {(a) Contracting
on ‘the basis of standard. terms), which contalned a first attempt at
describing -the. phenomencn, and also to the comments. on p. .52 which’
admittedly, he stated, did not give a clear-cut definition, but which
ghould, at least to. a certaln extent, give an idea of what they
intended. . - o
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- Lando referred’ to Farnsworth s book on "Contracts!, where he read
that "Traditional contract law was designed for a paradigmatic agreement
that had been reached by two parties of equal bargaining . power . by a
process of free negotiation. Today, however, in rcutine transactions
the typical agreement consists of a standard printed form that has been
prepared by one party and assentéd o by the other with: 1ittle . or ne
opportunity: for negotiation.: Commonplace examples -include purchase
orders for automobiles; credit card agreements and  insurance .policies.
Sometimes basic terms relating to guality, ~quantity, -and price eare
negotiable. But the "boilerplate' =~ the standard terms. printed. on the
form — is not subject to bargain. - ‘It must simply be adhered to if- the
transaction is te go forward' (p. 293-294). -At that Farnsworth wondered
whether the actual printing of the terms was the test; which Bonell
agreed it was in most cases.- ‘ . . -

Drobnig suggested to proceed from clear cases to less clear
cases.- A clear case was that of ‘2 printed -or  reproduced document to
which reference is being made which is separate from the signed offer of
a contract (e.g. a bank account contract will say at the ‘bottom "our
general conditions for the banking business are applicable").. Secondly
there .are the standard form contracts with spaces to . fill in. If you
assumed that the signature was at the end of the page and the individual
terms were filled: in, +then he would have +thought -that you would
digtinguish between the individually negotiated. terms .of the offer - or
the contract and the unchanged pre-printed terms. The latter would be
general. conditions:- He was a little in doubt if you signed . alsoc under
the printed parts, and:also on whether by vitrtue of . the offer ..to
negotiate not only the individual:-terms but alse the printed: terms. are
accepted., - ‘His assumption was that the signature as: such was not
sufficient, that the printed, prepared paris of the document would still
be general conditions, but views seemed to differ on this. The next
case would be where ‘there is an individual contract and it continues on
the back with pre-printed conditions, or where there is a standard
contract which is signed in which printed conditions follow under the
signature .and which are not covered by the signature...In his view both
thege cases - the back side, or everything-printed under the signature -
would be general conditions. He considered: these to- be. the three major
types. There might be more, and in fact another type had already been
mentioned, i.e. where the printed or otherwise prefabricated conditicns
are reproduced in the form of individual terms, on which-doubts may alsc
exist, S

: - The proposal to have. a definition.of  the concept of standard
tnrm/general conditions in--the text.of the provision was adopted by .9
votes for, 1 against and 1 abstentlon.-:, e .

. Farnsworth suggested to use words like. "provision" or "language"
1nqtead of M"terms", so as to:get away from the problem of the price
which is fixed in advance -and not negotiable,  to include the notions of
being -prepared in advance, of being intended. for. repeated. use and of
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their being used routinely. The provision of the Restatement on
standardised agreements spoke of them being "regularly used to embody
agreements of the same type' (REC § 211 (2} ). - :

Bonell wondered whether the words "standard terms" would not be
enough - he had always found them used in legal literature. Farnsworth,
however, objected that price could be one of these terms, and that it.
was to avoid this possibility that he had made his suggestion.  Tallon.
pointed out that you might have standard terms with blanks-to fill in,-
for which the question would be were they 'standard forms or- standard
terms. A certain confusion might arise. Farnsworth again stressed that
in a common lawyer's mind the words would raise the question of whether
they meant that they had to be something on the back of - the form,
whether they had to be an association's standard ~terms or an
individual's standard terms.

Furmston sought confirmation that the definition of standard form
contract would be different in Art. 16 and in-Art, 17. Lando confirmed
that the definition only concerned Art. 16, which, however, Rajski felt
would be dangerous - either there should be no definition at all, he
stated, or there should be a general definition and Art. 16 should then-
concern only some specific situation. Tallon also felt that it was not
possible to have different deflnltlons for each article -~ it would be
confu51ng for bu81nessmen. : S -

Furmston felt that Art. 16 treated a speecial .situation, which was,
where both parties produce standard forms -~ this was not-a problem that:
pccurred anywhere else and the ireatment of Art., 16 distinguished
between the standard component of the standard form and the bespoken
component of the standard form. :

Farnsworh 1ntroduced the propossl he and Tallon had prepared
which read: S

"Standard /general/ terms are provisions prepared in advance for
general and repeated use and used w1thout negotlatlons [heant to

be accepted as a whole7"

Maskow wondered at the necessity of including a criterion such as-
"meant to be accepted as a whole', and Bonell felt this alternative to-
be dangerous. i

Date-Bah considered that parties presented standard terms in the
hope that there would nhot be any negotiations, but if there were, then
this should not destroy their character of standard terms.. -

Rajski also stated that of the two alternatives he would support
the Tirst, but that he would prefer Date-Bah's suggestion to stop. after
vrepeated use', as what came after was far from being true.- very often.
although the terms were prepared in advance for general ‘and repeated:
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use, they were actually used during negotiations; in fact, this was the
most fregquent case. S .

Furmston 'brought up British standard form .building contracts
which come in a form which requires you to decide which clauses to
gtrike out. Crépeau wondered whether they then did not beceome
individual terms, which Furmston denied; considering that they were all
printed, Lando, however, interjected that in the computer world
anything could be printed. - : S

Farnsworth felt that -the definition of standard terms- had one
deficiency. which should be thought about. This related to what was a
common practice in the common law countries, and maybe also in the civil
law countries, i.e. that parties. doing tailor-made, . bespoken
transactions get inspiration from something called a form~book - they
look in the form-book and then: tell the secretary to copy. a certain
form. That might be the only time that person uses it. He would have
thought that that would not be a standard term because lawyers do not
have that much creativity and a lot of tailor~made contracts have these
terms. This definition might . suggest that since the term is used
regularly by lots of different people it would be thought to be a
standard term, and to avoid this, they would have to insert somewhere
*used by a party', and possibly also '"in similar transactions". ' If they
said this, the definition might be-a little longer, but the  form~book
case would be eliminated. = PFarnsworth suggested the folleowing-. formula
for Art. 16: S

“If both parties use standard terms and they reach agreement on

'ak¥l but those terms, the contract shall be considered to have
been: toncluded on the basis of any standard terms on .which they
have agreed" ' : : SR S PRI

Furmston suggested a formulation such as:

"If the parties, having agreed on certain specific terms, seek to

contract on  different: standard terms, the contract . shall -be
- ‘econsidered to be concluded -on the basis of -the agreed specific

'terms and those terms in their standard terms which are commcn"

: ~Bonell suggested the. last part of Furmston S formulatlon be
comblned thh Farnsxorth*s formulatlon, and thus read: -

"If bcth parties use standard;terms-and they .reach  agreement on

all but those terms a contract shall be considered to have been

concluded on the basis of the. agreed terms and any standard terms
“which are commen'. . : - - : .

e - Lando wondered why Farnsworth said, "on all but those terms" and
suggested simply saying "on other terms'", but Farnsworth consxdered that
it would then be necessary to say "all other terms", i.e. "use standard



- B4 -

-terms. and reach agreement on all other - terms", which, however, Lando
considered to be too much. ‘

Drobnlg presented two new draft Arts. 15 and 16 which read as
follows . S e . -

- Article 15 {(new)
(Contracting under standard (general) conditions {terms)

(1) Where one party or . both parties use standard -(general)
conditions (terms) in concluding a-contract, the general rules on
formation apply, subject to Articles 16 = 18, o Lol
(2) Standard {general) conditions (terms) are provisions prepared
in advance for repeated use by one party which are not the result
of individual negotiation with the other party.

~Article 16 -
(Battle. of forms)

If both partiés use standard (general) conditions:(terms) and
they reach agreement except on those cdnditions. {terms); - the
contract nevertheless comprises, in addition to the - agreed terms,
also- those standard {general) conditions {terms} which are common
in substance. : . -

.- Lando stated first, that he would prefer the use of the words
tgtandard terms", and secondly -that he was net . happy with the
specification "by a party".. He felt that there might be. difficulties in
evidencing that a party alleges that he will not use them again- because
then he can withdraw them i1f in a dispute it ie the flrst time he has
uged them. : .

Farnsworth felt that the shorter version would be more consistent
with the style of the other provisions and, as the principles were not a
statute, many:of .these things could be dealt with in the.comments. He
did not have a lot of difficulty with the substance, but felt that the
formulation suggested by Drobnig might be too long. The words '"which
are not the result of individual negotiations” he felt .to be repetitive
- it was understood in the first phrase and to the extent that it was
not [the case where the parties sit down and amend the condltlons) thig
nauld be dealt with in the comments.

Also Lando felt that the 1dea in Drobnlg s proposal could be kept
even if the wording were changed to say ‘stendard conditions are
provisions prepared in advance for repeated use and which are not the
result of individual negotiations'. This was the-idea; there was no
need to introduce the parties. s - e S :



- 65 -

. .Bonell stated that the deletion of '"general' with respect to the
use of the terms depended on the termlnology chosen, i.,e. stardard terms
or general conditions.. He drew attention to the fact that - ‘Mrepeated
use" might also refer to repeated use batween the two parties. If they
spoke in terms of standard conditions then "for general and repeated
use' .did not. seem. to be synonymous._ "By one party" he felt to be useful
as there were. other sorts of compllatlons of ru1es Wthh Just_because
they are. nct used by only one of the parties, do. not fall wzthin'thie
category. They may become, standard terms if one of the parties uses
them repeatedly and generally in contracts with his cllents."’ As
'regarded- Drebnlg s amendment, he wondered whether the wording was
, _‘sAthe words "are not the result of® seemed to contradlct the
first part." What was really meant, was "are not in the SLngle case
object of"., If it were possible to find a wording expressing this 1dea,
then he saw no reason not to have it.

_ Farnsworth had the same dlfflculty with the "result of", as the
'terms could not ‘be prepared in advance and be "the result of", but they
could be prepared in advance and be '"used wlthout negotlatlons" i.e.
where the parties argue over the terms but still decide to use them. He
would have thought that 'used without negotiations with the other party"
might avoid that difficulty, and he would have thought that what Drobnig
wanted was '"prepared in advance for general and repeated use by a party
and used without negotiation with the other party'.

Drobnig, however, was not happy with this proposal, as if the
terms were sent to the other party, then of course the other party was
.free to comment on them or not to comment eon-them. Usually they did not
comment on them,‘and would that then be "used without negotlatlon“?
Admittedly, it would not be the result of negotiations, but it was
.precisely for this reason that he had chosen his formula. Crépeau
-theresupon suggested ‘a formulation such as "which are not the object of
individual negotiations", but Drobnig queried the meanlng of '“the
object": the terms may be the object if they are ‘sent to the other
party. The other parity has the opportunity to read them and to amend
.them, to.negotiate abcut them, but usually he does not do so. The mere
;opportunlty to .do all this, and the party's 1nact1v1ty, does not take
them out of. the general character of general cond1tlons 7 ' )

Farnsworth pointed out that "used without negoﬁiation"”was not
the g2ame as "used without the possibility *to negotiate".,  Maskow
considered the problem to be the word "used": were the terms actually
used without negotiation or were they generally used without neggtia-
tion? . The differentiation was made in order to make it clear that what
was meant was that in the speelflc casé they were used without
negotlatlons. Farnsworth thereupon euggeeted "which are prepared in
advance for repeated use by a party and which are actually used without
negotiation with the other party".

The'probosairae modified therefore read:
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_ “Standard terms are prov1smons which are prepared in advance for
‘ general and repeated use by oné party and which are actually
"~ used w1thout negotiation with the other party" '

Drobnlg declared hlmse¢f satisfied" w1th this formulatlonf' Furmston
stated that it should be made clear in the- comments ‘that "used -without
negotlatlon” referred only £to the stendard terms. Farnsworth stated
that although hé was not worried, Furmston's point was well taken.: Théy
vere envisaging a situation where there perhapg were negctlatlons on the
prlce, in which case it mlght ‘be possible to say ‘that ‘the standard terms
were used w1thout negotiation if all that was negotiated was ‘the price.
He felt, hOWever, that if there was a comment anyone mlsreadlng 1t would

be corrected

Hartkamp considered another ©possibility to "“be where, in
negotiations, you incorporate either the general conditions of the
seller or the general conditions of the buyer, which was not what
Drobnlg intended, as he pointed to negotlatlons on a 5eparate term.
However,, thlS was also ‘ambiguous,

The proposal as modified was adopted by 10 votes for ‘1 against
and 2 abstentlons, S

Article 16

.. _ Returnlng to Article 16, Farnsworth stated that he would be
happy to modlfy his earlier proposal and submltted a new one whlch read
as fOllOWS'

 WIf both parties use staqﬁard_terms and they ' teach agreemént

o except on those terms, a contract 'is concluded on the basis of

" any standard terms whlch are’ common in addltlon to the agreed
terms“

- Bonell suggesteé malntalnlng the original-order, i.e. "...i8
concluded in addltlon to the agreed terms,on the" ba515 of...", and
Drobnig proposed to add “"in substance” at the end as othérwise the

standard terms would have to be identical literally.

) 'iA?Thelpfb§OSél‘aé modified was adopted unanimously. Art. 16 thus
read: S : A BREEE =

.”"If botb parties use standard terms and they reach agreement
except on those terms, a contract is concluded on the basis of
" the agreed terms and any standard terms whlch are comnon in

substance”.

Returning to his proposal to move the definition toc Art. 15,
Drobnig stated that this would make the definition cover the articles
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following thereupen {subject to review). -The main point was that para.
1l -intended to express what they had already agreed upon, i.e. that apart
from the special provisions of Art. 16 and following the :inclusion of
general terms:into a contract should be governed. by the general rules on
formation. It had been suggested that businessmen -would want:to know
this explicitly, rather :than  their -having -to. derive it from - the
comments. Para. 1 did’ not purport to do mere: than glve expreSSLGn to
thls general ﬁdea, : : AL : e :

Crepeau and Bonell stated that they would favour the 1ntroduc—
tion of an article such: 4s “this, ‘as it brought. £ the attention-of- the
reader the fact that general rules on offer .and acceptance would apply -
except on certain condltlons. : R

Tallon reminded the group of -the rules on- interpretation, - and
Lande reflected that maybe also the rules on validity could be covered
by this. - Bonell disagreed, as what they were addressing was the actual
mechanism of incdrporation of the terms. Drobnig pointed out- that the
words "in concluding a conftract" should make it clear that. they: were
dealing only with the conclusion of the contract, and. would imply that
the rules of the other chapters apply - which could be made clear in. tne
comments. . : : . .

-~ Drobnig's proposal for.Art. 15 paré, 1 was adopted by 10'vbtes
for, and 3 abstentlons, ané read: x C - - :

"Where one - party or both‘ parties use standard ,terms_-in
concluding a contract, the general rules on formation apply,
subject to Arts. 16-18Y, e : - - .

As regarded the place of insertion, Drobnig's proposal. of having
the substantive rule in Art. 15(1) and the definition (as adopted} in
Aru. 15(2) was adopted by 12 vo*es for and 1- abstent10n.~

Date—Bah suggested that the draftlng commlttee could consider
whether Arts, 15 and: 16 should be merged and. this  suggestion was
accepted by the Group. o B

As regarded Art. 16, Farnsworth raised the guestion of whether
or-not ‘it continued as the original text, i.e. "unless one party without
uhdue: delay informs the other«that he does not: intend to be:bound by. the
contract". He stated that ‘unless you.expect parties ito extlude these
rules entirely, you need to offer: them the. possibkility .of coming out’ of
the rule. He thought this was needed, and also something to take care
of the 'sgkull-and-cross-bones" case Furmston had raised of where a party
puts in a prominent manner the indicatien *we do business only on ocur
standard forms". He therefore felt that what was in the original Art.
16 was neédéd, andueven something more: "unless one. party clearly
[Eonspicuouslx] .indiéates- in advance or - later. without - .undue .delay
informs ‘thé other that he does not 1ntend to be bound by the contract',



- D8

7 ) Bonell favoured Farnsworth's proposal wholeheartedly, which he
felt introduced extremely important qualifications.  Drobnig, however,
wondered whether this would mean that the whole contract would be
refused, or only the standard terms. Farnsworth considered that you
would have to say that you will only contract on your own terms for you
to refuse the whole contract. Drobnig had doubts on the words 'by  the
contract"”, as he thought that the objection was limited to the other
party's general conditions and did not refer to the individually
negotiated terms. Farnsworth stated that you had to say something after
"does not intend to . be bound”, as one who puts a skull-and-cross-bones
sign in fact says "I intend t¢ be bound if you agree to every one of my
standard terms and I do not intend to be bound by .a contract that,
ceontains only cur commen standard terms". He felt that what they were
saying here, was that a party must clearly indicate that he doezs not
intend to be bound by the contract indicated here.

Tallon raised the point of whether it was actuaslly possible to
address both the situation of an advance indication and the situation of
a subsequent indication of an intention not to be bound in the same
provision, or whether it might not be preferable to have two. Bonell
agreed with Tallon, and suggested that para. 1 be left-as it stood with
the "unless'" addition, and then have a para. 2 to the effect that
"Paragraph 1 does not apply if one of the parties right from the outset
clearly indicates that he does not intend to be bound by any contract if
not on the basis...". These were different situations which. had:
different results. Farnsworth suggested saying "such a contract"
instead of "the contract', which would be enough to avoid making it a
rather heavy section, and which would mean that the idea was in. If
they wanted more words, then that could be arranged.

The Group thereupen voted for Art. 16 as modified, which read:

“If both parties use standard terms and they reach an agreement
except on those terms, a contract is concluded on the basis of
the .agreed terms and sany standard terms which are .common in
substance, unless one party clearly indicates in advance or
later, without undue delay, informs the other that he .does not
intend to be beound by such a contract".

The proposal was adopted by 11 votes for and 2 abstentions. . Drobnig,
however, felt that it was a long and complicated text, and suggested
that Bonell should be asked to prepare a clearer version, perhaps
gplitting it up inte two sentences or paragraphs.

Article 17
Introducing the discussion.on Artigie 17, Bonell stated that so

far it had been clear that the scope of the provision was intended to be
restricted to provisions .contained in standard terms. They might
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-thereforé  concentrate on the point of whether the scope ‘should be
broadened s0° as t6 cover also’ surprising provisions not contained 1n
‘standard terms. ‘He pointed out that, follcwzng the de0151ons the Group
had <taken, the title of the provision should now read ‘“Surprlslng
prov181ons",'and the text sheuld eay "No prov1510ﬁ contalned in standard
terms’. -

‘ Rajski favoured the provision as it stood, - in condideration of
the * requirements’ of businessmen., Farnsworth, who previously ' had
‘favoured a broadening, now ‘had second thoughts about ‘the proposal and
-stated he preferred the provigion as it stood. Wang also favoured the
‘téext as it stood.” Lando consequently withdrew his propcsal to broadén
the scope of appllcatlon of Art 17 :

Art. 17 was'adopted as it stood by i2 votes.

As regarded the comments, Bonell stated that the point raised by
Lando was important, as as socn as attention is drawn to the provision
it is no longer eurprvslng, with the result that it ould fall out51de
the prOV1elon. Thls should ‘be con31dered in the comments. - '

Artlcle 18

Introduﬁlng the discussion on Article 18, Bonell stated that he
could see the interlink with the parocle ev1dence Tule, as heré it was a
question of theé s&dmizsibility of such an individually,’ orally' agreed
provision Whlch is: not contalned in and whlch contradicts- the wrlelng.

'-Lando felt the rule to be 'a good one, and stated thHat he would
gupport it, although he wondered whether it were ‘not a- rule “of
interpretation.  In Danish law, he stated, it 'would be considered a rule
of interpretation, and one of the paramOUnt rules of 1nterpretatlon is
that the individual goes before the stardardized, so he suggested moving
the provision to the chapter on interpretation. = He referred to the
Restatement, which states that "separately negotiated or added terms are
given greater weight than standardized terms or other terms not
separately negotiated™ (§ 203(6);. ‘He” understood the last words to
cover the situation where- the partles refer to an agreement between
other parties or between one of * the partles ‘and another, and they then
add termg to thig agreement which are inconsistent with the agreement
referred to, and their rule should also take care of this situation. He
illustrated the case by glVlng the example of an agency agreement, where
the agent #nd the pr1n01pa‘ ‘have made an ‘agreement, the agent - then dies
and there is a-new agent: For the new agency agreement they use the old
agreement adding new terms, and there is a conflict betwesen the new
agreement and the old egreement. The Restatement takes care of this
situation,  and’so should these rules - he thus proposed to use the
actual words of- the Restatemerit.- A - - B :
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. -Crépean felt that . in substance. the provisions were gquite
dlfferent as the Restatement - concerned which provision. prevailed,
whereas the other one was a question of interpretation, of giving
judicial power to weigh the provisions. Bonell pointed out that the
Group- had felt the proper place for the provision to be the chapter on
formatlon, ss it had been considered a question of prevalance. .

Farnsworth felt lLando's proposal to be attractive, although he
felt the proposal to be hard to assess without the text of the chapter
on interpretation. He. stated that in a sense he would llke to move the
provision . in the. hope- that. it would be drafted as. Lando proposed but
again, it was. difficult to draft ‘without the whole chapter. Bonell drew
their attention to Art. € of Doc. 42, the comments to whlch under (b)
{p. 1B} try to read something into the literal meaning of the provision
— he had found that he had to give some interest to. a provision which
appeared to express what was shere common sense. '

- Lando stated that he was not entirely satisfied.-...it was an
important -issue. which should not be hidden in. the comments to a
provision which hardly addressed the issue, | He. therefore considered
that it should be moved to the chapter on interpretation, and that when
they reached that chapter the Group should consider what to do about his
proposal. At that point also the value of preambles should: be
considered - more than 50% of 1nternat1onal contracts had preambles. '

. Bonell stated that Art 18 addressed the 1ssue, i.e. .if there
was confllct .not unclarity - 1f one party said A and the other said B
then it was a question of which should prevail, and the rule of law was
that B should prevail if it was individually negotiated. He did share
the view expresged regarding the importance of the issue raised by Lando
and Farnsworth, and he wondered whether it would not be possible to keep
Art. 18 where it was and to come back to the issue in the context of the
chapter on interpretation, maybe together with Art. §; he was aware that
what was said in the comments under (b} was not included in the
provision as such and should perhaps, be settled in the text of the
provision.

o & Drobnlg felt that they should flrst of all. dec;de whether or not
Art, 18 should be limited to the. conflict between individually
negotiated terms and standard terms. . .If this were the case, then. the
provision should be left where it . was as it was in the context of the
rules .on general conditions; if,thiérwere not the case, then it should
be. an - express rule which should be moved to the chapter on
1nterpretatlon, He, therefore &uggested that they first of all vots on
the question of the. . broadenlng of tbe provision along. the Llines
suggested by Lando, - .

RaJSkl polnted out that the propo=al was not a mere generallsaQ
tion of the provision, but a modification. . Bonell stressed that it
would no longer be an absclute rule, a prevalence rule, but that it
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would instead just be a question of evaluation.. Lande stated ‘that even
if - they decided  to keep the provision where it was, they were not
precluded friom addressing the. question when dlscussang the chapter on
interpretation., ‘He still felt that. the whole questicn of ‘the we;ght to
give to - the - different . prov151ons belonged . in the chapter on
interpretation and not in. that on formatlon where the maln 1ssue was is
there or is there not a- contrac:t.. Rajski . stated that he was. m :f‘avour
of Art. 18 as it stood and alsc of its present locatlon.n It was a very
important issue and & clear solution meetlng the requ;rements of
1nternatmnal pr-actlc;e. » o

- The proposal to move &rt. 18 was reJected by 8 votes agamst 4
in:-favour and-1 abstentlon._

Farnsworth thereupon raised the question of whether or not thereé
was  anything which was neither a special provision agreed between the
parties nor a standard term. If this were s0, he suggested 1eav1ng this
to-. the comments, but. if this were not sc, then the phrasing mlght be
misleading as it would suggest that there is somethlng else.__ If they
wanted to.say that there was nothing else, then he would suggest wordlng
such. as "If there. is a conflict hetween a standard term and another
term, the other. term prevalls", which would eliminate the posslblllty of
something. which was. neither. . Farnsworth stated that he . did not know
what 1nd1v1dual prov1s;ons were, they were not defined and they were not
used. in-English or .American law. . Basically, what he was asking was: 'is_
an-individual term somethlng whlch is. other than . a standard term, or ‘are
there standard terms, individual terms. and other terms that are. neither
standard nor .individual? Maybe, in. the, ‘definition, they snould say
somethlng guch as "any term that is not a standard term is an individual
term". . .The  language. of the provision. suggested that they only dealt
with ther most honourable ;individually negotiated terms and ‘the most
dishonourable-standard terms and. say_nothlngrabout how the_ln_between
category should be handled. o

: Furmston- stated that what was being said was clearly wrong, as
then there were  three cabtegories: individually . negotlated terms,
standard terms ‘and those in between, e.g. all contracts for the buylng
and selling of houses in England are: made on one or other standard forms
commonly used by solicitors. Buyers and sellers of houses only Vb' y and
gsell a ‘house.once in. ten  years, .so. these forms .were not 1n any
conceivable sense within the deflnltmn of standard terms, as they were
not produced for the-use of. either party, but they. were not 1nd1v1dually
negotiated :either, as. all lawyers get them out of thQ “word processors
and tell their secretaries to send them to the other lawyers.

Crepeau stated that what Furmston'was referrlng to would, in hie
: Jarlsdchlon, be-called "notarial forms"..  These are. used by notaries
when there is a purchase or a sale. of a house, and would come w1th1n the
category of standard. terms. Furmston insisted that. they were not in the
category of standard terms as. def‘lned by the Group - they,were not
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prepared for repeated use by one perty ‘because the buyer or ‘seller were
nét in the business of buying or- selling houses and neither of the
parties was going to use the form repeatediy, He gave another example
in whlch two people intend to set up a partnership for the selling of
lcecreemsr They go to a lawyer for the drawing up of the contract, and
the lawyer goes to his form book o produce the contract. In this case
it would not be = standard form contract because the two parties have
never made a partnershlp before and do not intend to do ‘so again,
Crépeau stated that from hig civil law point of view it would be a
standard contract because the notary or lawyer was the agent of ‘one of
the parties and he takes higs forms from the professional body to which
he belongs, or the group to which he adheres, and those are special
forms which have been prepared. He had no gualms about defining' these
as standard forms.

Farnswortn etated ‘that the reason’ he asked whether there were
more categorles was that if Furmston goes to his sclicitor and he goes
to his and ‘they then exchange forms as described in Art. 16, it was
1nconce1vable that they had an agreement on the terms which happen %o -be
common in substance. They had’ defined ‘standard terms for the purposes
of Art. 16 in a very different way to what was apparently known in
Crépeau's country, and they had to stick to the definition unlese they
wanted a dlfferent cne. It was ‘c¢lear that Furmston's case was not a
case of a standard form contract, and 1t was not a ‘case ef -‘an
1ndlv1dually negotleted agreement and so he had thought it -td be "a
simple matter of drafting, 'in that they did not make ‘use " of the
definition they now had. Now, however, he did not really know whether
they were saying that there were three things and they were only dealing
with the best and the worst or that one category was that of ‘standard
forme and thet wanted to’ put “them  lowest. He - thought' that the
discussion on the conflickt, i.e. of the conflict, suggested that they
always wanted to put standaird terms down &nd any other terms prevali
which case that was not what thsy had said. -

‘Bonéll stated that, apart from possible divergencies on the
pre01ee quallflcetlon of these "in between" cases, 1n substance, and for
the purposes of Art. 18, what mattered was that ' nobody would - answer
Furmston's queetlon of whether there “were  threée categories in the
_efflrmatlve. The basic ass sumption of Art. 18 was that there were only
two kinds of contract prov1e10ns'w standard "terms and all . the rest.
Since thls was the case, he wondered whether it was necessary: to clarify
their’ mlnde right down to the last extreme case as to the general
definition of certa;n cases whlch mlgnt create confllctlng v1ewe»

L Lando and Date-Bah reflected that if Art. 18 were retained here,
fend if 1t were limited to Art,715(2), then there were certain notary
documente, as well as certaln ‘others where the parties agree to use
certain forms which contaln p0581ble additional terms, to which this
rule would not ‘apply as tney would not be standard form contracts -
which meant that yéu had to put a “rule in chapter III, You'would then
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“have “two rules, one in the chapter én” formation and one in the chapter
on interpretation dealing with notary documents ete., ‘and the ‘cutcome
ghould be the same., In other words, the principle contained in Art, 18
would have to be repeated in the chapter on interpretation for the third
category, 1l.e. for those terms which are neither standard térms  as
deflned in Art 15(2). nor typlcally 1nd1v1dual terms.

' Drobnlg felt that the problem faced for the dlfferent cases was
‘somewhat similar but the rules were different. Art: 18° gave quite a
strict rule, and he would have thought that that was the correct rule ‘in
the context of general conditions., The rule envisaged for interpreta-
‘tion,  which ‘Wwould probably -follow - the terminology used in the
Restatement (''giving greater weight"),; ‘would be appropriate for the
other circumstances referred to. Bonell agreedwith Drobnig, and stated
that he thought it impossible to draw a definite line of distinction
bétween the cases. Also according to Italian casé law on coritract forms
for the letting of apartments (which you can buy in a tabaccheria), if
they are used by insurance or real estate companies which let houses on
@ ‘regular basis, then ‘the forms constltute general” chdltlonS, if, on
‘the' other hand; an individual“once ‘in"his life~time uses- such R form to
buy a house 1t would not constmtute general condltlonsg- R :

F’arnsworth thereupon suggested a- formulatlon such as:

" "If there is a conflict -Vetween a standard term: and another term
lwhich isg not a standard term/ the other term prevails™. ’

Thisrproposal was3accépted by 11 votes for,'l'against and 1'abstention,

Wang wondered about the definition of ‘the ”ofher terms” and
VBonell suggested that the comments could take care of that

Taking a closer look at the comments, Maskow referred to p. 53
where, at the end of the first paragraph, only "reliance" was mentioned,
whereas alsc "conduct' should be mentioned.

Furmston stated that he had a problem. The rule, he stated, was
a Sen51ble one, but in England there was a line of cases which said that
thé rule can be excluded by agreement This arlsAS'*n contracts whlch
have a rule on the welght of the documents. this" ‘ig often the case. w1th
construction contracts, some of which list ‘the hlerarchy of - the
documents. The effect of this is that you cannot change the wording of
the standard clause without changlng the paramount’ ‘document. - Although
it is qulte clear “in ‘common sense terms that partied want to effect a
change, courts have consistently held that if they want to effect a
change they have to change the fop-ranking ‘document cbnecerned. -

Bonell pointed out that Art. 18 was to be considered non-manda-
tory, but-that they had decided that, in the context of the chapter on
interpretation, what presently was in the comments undér (b) on ps 15 of
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Dec. 42 could be made clear by & specxflc provision to be included in
the chapter on 1nterpretat10q.

Article &

Bonell introduced Article 8 by stéting that it was a well-known
provision, which had been teken literally from CISG. The soluticn
adopted .in the article was one which reflected practice all over the
world. :

Farnsworth suggested deleting fhe words. "télephone; 'ééléx or.
other” - "by means of instantaneous communication" was gquite clear and
the words he proposed deletlng did net add anything. o

Farnsworth's. proposal was adepted by 10 votes for, 1 agalnst and
2 abstentions.. - .

Maskow suggested that the cross references should include Art,
16, which stated -"indicates "in advance or without undue delay" which
should also be calculated within such a period of time. Bonell objected
that if this were done the 1list of c¢ross references could become
STIOTrMOUS . Tallon felt that as this provision only  referred to
acceptance the problem was solved. Crépeau suggested, and the rest of
the Group agreed, that Bonell examine the section and see if it would be
useful to insert the problem of the "undue delay™.

Furmston felt the word "included" to be ambiguous. . If, he .

stated, they said that the offer was open for ten days, and within those

ten days there was both a Sunday and a bank holiday, should they then

simply count through them.as long as they were not the last day? Crépeau

suggested that the uomments could take care of this problem, to which
Furmston agreed - : R

_Artlcle 9

Introduc1ng Artlcle 9, Crepeau recalled the earller dlscu351on
which' had concerned the questﬁon of.. the difference between'”w1thout‘
delay" end "without undue delay". Did they, he asked, need this shorter
period or would "undue® be sufficient? , S I

: Bonell stated that reflectlng on thls issue he had come to the
conolu510n that this differentiation between the perlods of . time had
been done deliberately, as an immediate reaction might be required -
something might happen at the last moment which allowed things to be
settled

Article 9 was unanlmously adopted as it SuOOd No rﬁmafks were .
made ‘on the comments. o -
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Article 10

Introdu01ng Artlcle lO Bonell stated that it was an establlshed
rule which had been taken. llterally from CISG. No observatlons were
made by the members of the Group, neither on the text of the. provision,
nror on the comments. : : :

Article 10 was unanimously adopted as it stood.

Article 12

. Introduc1ng Artlcle 12 Bonell stated that 1t was 1ntended to
deal with a situation which frequently occurs in 'negotlatlons,
especially when they are inter praesentes and proceed step-by-step, i.e.
where a party says- '] see we cannot reach an agreement, but be clear
that for me. this, is. an essential point". In such a situation the
contract is concluded.when, and only when, an agreement on this point
has been::reached,  irrespective of whether this point is an essential
point or not In the comments under {c) he had tried to aevelop the
idea, and thought it could be a useful device also for ‘those” 51tuat10ns
where parties agree in a more or Less informal way ¢ﬂd then defer their
final agreement:. to. a subsequent moment when their agreement has to be
formalised.. It .is. often diffigult, he stated, to determlne whether a
contract . nust be con51dersd to have been concludéed already at the
garlier utage -or. only with. the formallsatlonh For. obv1ous reasons thls
was important, as.a party may at this second stage try to 1ntroduce
somethinggnewxor,_lf.thla_formallsatlon never takes place, the’ questlon
may  arige of whether there is a breach of contract or whether an
agreement has simply never heen reached. L '

. Lando felt that the tltle dld not reflect the text and that it
would be better to say *Agreement dependent upon specific terms". . There
was furthermore one peint on which he had doubts: if in a standard form
contract one party says that he will only deal on his own terms, did
this reservation clause have te be in. the 1nd1v1dual terms or, could they
also be in. the standard terms?. He  himself. would prefer -the latter
selution of the two. -

_Bonell stated that hlS understandlng was that .as. a rule such a
clause contained only in the standard :terms themselves would not be
sufficient to meet the clarity test which they had introdvced in Art. 16
(Pif one party clearly indicates). Howsever, he admitted that there may
be cases where the most likely conclu51on was the. opposite one, i.e,
along the lines suggested by Lando. '

Drobnig disagreed, stating that Art. 16 did not say what Lando
and Bonell wanted it to say, and personally he hlmself would not even
wish it to say this.. The proposal amounted to cuttlng into Art. 16, to
making an exception to Art. 18, because if that tlause of exclusivity
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was only in the general conditions, it was a general conditicn. . Indeed,
the basis on which they had drawn up Art. 16 was the consideration that
_the parties; in exchanging their general conditions or referring to
them, often do not take them very seriously and this consideration would
then apply.. also te such a clause. The condition of one party saying
"our agreement must be reduced to writing" would not be covered by the
term "agreement cn specific terms". In essence probably the same
_golution should apply as the one set out in Art. 12, Finally, he felt
it to be unnecessary to say "the contract shall be deemed to be
concluded”, he suggested that they could say 'the contract is concluded
only when fonly if/", he could not see why a fiction was uged.

 Hartkamp agreed with Drobnig on this last point. In fact, he
_cons;dared that they could do without the whole artlcle as it was

obvious.

) Rajski stated that he was in favour of mazntalnlng Art. 12, as
. it expressly dealt with the. cother way of concluding contracts than by
. offer and acceptance. For a variety of reasons he felt it to be very
. important to have such an article, although he did have certain doubts.
He wondered whether businessmen reading the article would be quite well
- advised as to the measure of agreement which was sufficient for the
. conclusion of the contract. This article dealt with the freguent case
where there was a specific term which had. to be agreed upon, and the
:contract was therefore concluded when agreement had been reached but
. what happened when the situation was far from clear. when there was no
.¢lear indication of there being a spe01flc term on which cne party mculd
. like to get agreement? At some point they had to say to. the parties
that an agreement had been reached: the parties had been negotiating and
this was the point at which the Group decided that a contract had been
concluded. What could be more explicit was the measure of agreement
. necessary in order to say that a contract had been concluded. He did
not have a specific proposal; some legal systems had a rigid solution
_ according to which agreement must be reached on all terms that had been

negotiated between the parties, but he felt that in international
business they did not need such a rigid solutlon.g The problem was the
" degree of flexibility necessary and how to express it. There_need not
be any disagreement, he stated, but there were cases in which
negotiations took a very long time, and nevertheless the contract
actually was concluded before the final stage of negotiations; then, at
_ what point in time could you say "here is the contract but you are still
invited to negotlate on some p01nts“

Maskow stated that he had more or less the same mlsg1v1ngs as
Rajski. For him, the decisive point was when the 1ntent10n of a party
to include a certain clause might have been given up. The article read
"in the course of negotiations", but it was normal. that in the course of
negotiations quite a lot of proposals were made and. later dropped in
order to- reach an agreement. The question might come up of why a
certain party no longer insisted - did he really drop hlS proposal or
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did he uphold it? . One solution was that adopted by the International
Economic Contract Law of the German. Democratlc Republic (GIW) whlch
stated that the contract “in case of doubt shall be deemed to be
concluded" (§ 30(2) . MEin Vertrag ist im Zwéifel erst dann zustande
gekommerny - wenn elch dle Partner hinsichtlich aller Punkte geelnlgt
hzben, lber die nach, dem Willen eines Partners eine Vereinbarung erzielt
werden solite./...7). Alternatively they could say ."to the intention
expressed by one of the parties” instead of "in. the course’ of
negotiations”, "up to the end of negotiations or ..." in order to make
it clear that not every motion or- proposal made at one.stage or other
shall. ‘have such an- 1mportance that - impedes the fcrmatlon of a
ccntract.;;_ . R

o ;Bqnell.eteted that he could see the problem, bhut that he would
have thought the provision to be satisfactory. What was said here was
not what happens when, during the negotiations, a party makes a proposal
and ;no agreement is reached on that proposal; what was said.was that
"where,. in the course of negotiations, a party mskes it clear that. it
QCOHSldEPS agreement on a specific term to be a condition, then...d
-There wculd always be doubtful cases.  The term could be 1mp11ed by law
Jif it is. not’ .agreed, but he would ‘not .say that the conclusion of the
:contract 1e prevented by that. The 51tuatlon referred to by Ragskl was
Snot the one. enviseged in the provision, but he thought that Rajsk
-raising the point that, apart from. .the merits cf thlshprov151on,.tnere
are many other problems.still left open. - He recalled that a previous
.version of the arthle said something like "from the beginning' or "from
the: outset declares" because at. that point .you either say it at “the
‘beglnnlng er tc a certain extent you are precluded from plaC1ng euch a
special 1mpcrtance on a particular term, and this, would then mean that
-the general pules on- the- concluelcn of the. contract apply, w1th the
rreeult that if. there is an agreement which -is sufficiently definite to
‘permit. that klnd of transaction to work prcperly a contract has been
concluded Coen o R

] . Tallcn con51dered that there may be agreement on the specific
clause but.not . on other clauses, so he suggested turning the sentence
around to read "the contract cannot be concluded before the parties have
-reached such an:agreementP. :

: Maekow, however,.cculd not see the dlfference as, he stated the
_concluelon of the contract consists in having an agneement on thle p01nt
-~ Tallon suggested "the contract cannot be concluded"' but if there was
agreement then the contract is concluded.

o Farnsworth agreed with.the substance of Tallon's suggestion, and
‘Wang -also declared that, Juet aS he had no dlfflculty with the text as=
-it etood he. had nc difficulty with the text as amended by Talion.j,_ 

- Drobnlg declared that cf course. every party w khes to have 1te
;0wn condltlons accepted, and at the. beginning of negotlatlons everyone
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will say that he will negotiate only if his own conditions are accepted,
and that otherwise there will be no contract, but in the course of
-negotiations, particularly of long negotiations, such extreme positions
- are normally either forgotten or more or less consciously retracted, and
“he thought that the essence of the proposal was that the fact that a
term was essential for.a party should be indicated by him at the
_beginning, but should alsc have been maintained at the time of the

- conclusion of the contract.

: Lando - stated that Hartkamp s suggestion to delete the article
was the best. He felt that even if parties at the beginning say that
they will only make a contract or reach an agreement on everything, and
then in prolonged negotiations they agree to decide later, or during
- performance, minor terms are at that stage really bsst covered by the
rule in Art. 13, :

Bonel1 disagreed w1th Lando - of course it might be possible to
imagine cases where it would be perfectly correct that a party should no
longer be permitted to rely on such a provision in order to deny the
conclusion of a contract; merely because at the very beginning of the
negotiations he in one way or in another made a certain statement which
. then constituted "geod faith in the formaticn of the contract”. . If the
. statement was made in an off-hand manner, e.g. "by the way, this is a
- very important point and we really must reach an agreement”, after which
they go on negotiation, and later on may be even declare the contrary,
then it would be & question of interpreting the different statements. He
wonidered whether by deleting this provision they did not miss a chance
to introduce a reminder to the parties which might well be of importance
in arms-length negotiations, especially if they took into consideration
the  possibility of broadening the provision and of making it refer
expressly to the documentation issue which the text so far did. not
. address.  There was merit in nine cases out. of ten: why, he asked,. just
because it might give rise to difficulties in the remaining. one case,
should they forget about the other nine? Secondly, he suggested to make
it even clearer. in the text that it was necessary . for the party to
'1n81st on- hls 1ndlcat10n —--illustration 2 spoke of "repeatedly"'

wang observed that the deletlon of the prov1sxon was a matter
of policy. Many specific matters could be covered by general rules. If
“the Group wanted to make & general principle which was easier to
“understand also for businezsmen, then he would prefer to have a general
sprinciple which was more specific-and clearer. For this reason -he would
prefer to have an article here. .

‘RBonell suggested using - the formulation of Art. 16 "Where,

according to the intention clearly expressed...", but fo Farnsworth the
phrase "according to. the intention expressed ... the conclusion of .the
contract is dependent" seemed to be rather strange and awkward. Al

‘first he had thought of rewriting it by simply saying '"Where one party
in the course of negotiations expresses the intention not to conclude a
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contract” but some members of the Group appeared to have reservations
as regarded a party who expresses this intention  and then does .nat
per51st in i%, and this problem could be solved by saying "Where one of
the part1es it the coursé of negotiations insists that a contract not be
concluded until there is agreement on the specific terms", which 'to him
would mean that if you said it on Monday but did not seem to care much
on Wednesday, then you did not insist. He did not know whether the
Group would want to say a contract or the contract: he cculd see” merlt
in both. ' : - SRR :

Wang stated that here there must be a rule for theé situation
that agreement on specific provisions must be reached or there will be
no contract. Bonell thought that, as 1ong es ‘both ‘or all -interested
partles agree on the postponement of" the discission on certairn issues‘it
would follow from the general rules on formation that according to those
partlee there is’ no contract that_thie was actually what’ they had
agreed. e C e s

Drobnlg stated that the’ orlglnal version of Art. 12 was merely
bedly expressed and that the reference to two ‘provisions of the BGB did
not conform to the contents ‘of “thé rule. They meant something: guite
dlfferent namely that if one party ingists - not that its own terme be
accepted and that otherwise there will be' no contract - "but thdt - the
partles reach an agreement on’ ‘a specific’ ‘topic., He was still not- very
much in favour as some party mlght say at the beginning "we must- reach
an egreement on the way in which payment must be 'made”,. and then in the
course of" negotletlcns they may either forget it or. ‘give it up-as they
cannot’ reach an agreement but that would change ‘the meaning. of - the
whole prov1$10n. : : R R R

Bonell felt that Drcbnlg was rlght He “'msaid +that he how
realised that whereas ‘the word’ "terms" had so far been. taken.to mean
"clauses”,'ln “this provision the Group had used it in the sense of
"issues', which meant that Drobnig's interpretation wag:correct., . If i%
had been 1nccrrectly expressed, then the formulation -had to be changed.
Farnewerth thereupon suggested that 1t mlght oe better “to use "matters"
rather than "terms” : : : :

Furmston proclalmed himself to be totally mystlfled by the
whole discussion on this article, as to what it would mean in any of the
fcrms so far suggested He had a questlon on illustration 2% did the
phrese P, after hav1ng reached agreement on all éssential térm&" mean
that if P and & sign a contract containing all the éssential terms;" but
make no mention of the cost of the edvertlslng campalgn, there would be
no contract? Bonell stated that it would not mean this. :

o Furmston brought up the case of the parties not having signed
the contract, but simply having had negotiations which have reached: the
stage at’ wh;ch the matters which are commonly expected to be agreed have
been agreed ‘but thereé "has been ro agreement as to the costs of the




- 80 -

advertising campaign. Then they did not need Art. 12 to tell them that
there was no contract, as that was basic offer and acceptance. Bonell
questioned this conclusion, giving by way of example the case of a party
saying “by the way, let's not forget who is to bear the cost of the
publicity" -~ it is a minor point, the party .is not making any offer
whatsoever, he is just drawing attention to the fact that this is a
point to which he attaches pgreat importance, and that it is one on which
they must agree, after which they go -on negotiating. This would not
necessarily follow from the offer and acceptance situation. Furmston,
however, thought that they had to give some explanation of why they
needed & speclal rule to deal with this. .

Bonell recalled that the Group had at a prev1ous stage been
pretty .much convinced by the necessity of having a provision of the kind
contained in Art. 12, and expressed his surprise at the fairly negative
comments the same article had so far received this time. Az regarded
the distinction between the essential and the non-essential terms of the
contract - which Furmston claimed was unknown to him - he asked Furmston
how he would answer the general gquestion "when is a contract concluded?
The distinction between -essentialia and non-essentialia meant that . the
contract was concluded as soon as there was agreement on. the essential
terms or, if he preferred to reason in traditional concepts of
acceptance, an offer is sufficiently definite if it contains the
essential terms (which obviously may vary depending on the kind of
transaction). These, he stated, were the basic concepts which helped
them to decide (a) if an offer was sufficiently definite to be an offer,
and therefore to lead to a contract if the other party simply says "I
accept”; (b) in the case of an inter praesentes negotiation when a
contract shall be deemed to be concluded. As he had tried to explain in
illustration 1, in the publicity question (which per se was definitely
not an essential term of an agency sgreement) if none of the parties
raigsed the issue during negotiations he thought that on the basis of the
general rules the contract was concluded even if nothing had been said
on this. The term (in the sense of provision) would then be implied, as
Furmston indicated; by fact, usage or by law. - The situation Art. 12
addressed was that in illustration 2, 1i.e. if .one of the parties
sxpresses his intention to make the conclusion of the contract dependent
on agreement on the issue, this then makes a per se non-gssential issue
become an essential one.

Furmston stated that the concept of an essentlal term 1s not
part of the concept.of an of fer as cortalned in these pr1n01ples -~ if he
looked.-at: the -definition of what constltuted an offer it did not make
any reference to essential terms. Bonell stated that this was correct -
it referred to an offer being "definite®.

To Rajski it seemed. that Art. 12 was needed but malnly, if not
only, for those cases where a contract is made not by way of offer and
acceptance, but by way of .arms-length negotlatlons, and this was why he
wanted to- suggest that perhaps these articles should be preceeded by a
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provision deéllng' expressly “with * this problem. ‘He @greed - that 'a
selution could be ‘found in the general rules on offer “and dcdéeptancs,
but he did not think that businessmen negotiating -¢contracts would be
very eager to look at the definition of an offer and the définition of
an acceptance to know if the contract is concluded, so he would like “to
have a very specific, express rule covering thls point, and thereafter
te consider the clear 11nk between the rule 1n Art 12“with such a
speclflc prov131on. - : K

Maskow was of ‘the oplnlon that the 51tuatlon covered " by thls
_artlcle was a very: frequent one:  He referred to a‘case (which~ also
related to agenoy) in ‘which - partles exchanged several letters and
finally stopped sendlng letters. Later on cone party pald a certaln
dmount of money to the other party, saying it was a gradual payment. The
other party denied this, saying it was part of his contractual
obligation, and what about the rest. In such cases it was important te
know whether there had been a contract although not- every item had been
mentioned by the parties in the course of their exchange of letters or
had been expressly re;eoted although not all these problems had been
.settled.  His own impression was that this rule did not cover thls
problem because 1t was too hostile to ‘the formatlon of ‘a contract. It
gave too many reasons to a party who (posslbly in bad: faith)’ did ‘not
want to be bound, or o longer wanted to be bound, to argue’ against the
contract. For this reason the "threshhold" for getting into a real
contract should be lowered “He thought Farnsworth had taken a step in
‘that dlrection, although He  was “not sure whether “"insistsY - meant
'"1n51sts repeatedly"'or only at a certaln stage° L SERIE T

. Lando referred to the provision in the BGB whloh “he sald ‘in
this respect was a good | provision, ‘It had two qualities in particular:
firstly, it referred to "matters" and not "terms', and secondly it -only
gave a rule of assumption ("/it/ is in doubt to be assumed that the
*partles... ). This, he stated, was. the idea - ‘although it gave
;certalnty, it avoided the bad faith Maskow - ‘rightly spoke of., " If the
‘prov151on was_made 1nto a rule of presumption, and "terms" were changéd
fto "matters" “then the prov151on should be kept' otherw1se ‘deletion
'would be preferable.'- : Tl e R

Drebnig wondered whether the new text, which ‘referred to
"specific matters", would cover an agreement by the parties that their
'agteement be reduced to writing. Usually, ‘he ‘stated, it was not only
oné party who wanted to “have a writing “both parties did, "and in
ftelexes they env1saged more formal documents only to forget about it, or
'perhaps not to agree. ‘ :

Crépeau recalled that th1s polnt had been raised at the
'beglnnlng of the session with respect to the form of* a contraot " It had
then been suggested that the’ parties themselves might wish to make it so
that the contract would not be entered into unless they have committed
their agreement to writing. It had already then been suggested that
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this would not be covered by the text of Art. 12, and maybe there could
be @& second paragraph stating that where the parties have expressly
indicated that there will be no contract unless it had been reduced to
‘writing, then the contract is only entered intc when such writing has
‘been provided. S :

Farnsworth stated that without a typed text of Art. 12 it was
difficult to make changes, but he would have thought that they would
want to cover not where the parties have agreed, but the more difficult
case where it is one party only who says this. . That meant that it would
be parallel to what they had in Art. 12, and maybe a few words could be
‘added to include that thought..  He suggested a formulation such as
n,..until there is agreement on specific matters or in a specific form
the contract is not concluded before the parties have reached agreement
on those matters or in that form”, '

Tallon stated that he did not understand: they appeared to .be
mixing two different situations, the first being where one party wantis
-the other to agree that the contract will not be in force until they
have written it down, in which -case it is only when. they agfeerthat
there will be a written form that the contract will be concluded;. and
the second being when one of the parties refuses . to sign the written
agreement, which was a-question of performance and not one of formation.

Bonell referred to the situation envisaged in comment {c} on p.
33, while Maskow referred to the agency case he had mentioned earlier,
where an agreement had been reached -and a final letter had been sent by
the agent, who was Nigerian. He wrote to the Principal saying that he
weuld be in Warsaw in August but then he never came. The question
therefore arose of whether there was a contract or not, and]he thought
this was the case which was exactly covered by the néw.rule,

Crépeau stated that Tallon was right in saying that it was one
thing to reach agreement on the form and quite ancther when you say that
the contract is concluded when that form has been followed. He asked
Farnsworth whether +they -could not . take Tallen's observation into
congideration by saying that the contract is not concluded before the
parties have reached agreement on such matters or set their contract in
-the agreed form. S

: Farnsworth stated that either party could reserve his assent on
any term he chose. If he said that he would make a contract with Maskow
if they sign standing on their heads, if he insisted on this they would
have no contract unless Maskow and he were able to perform this act -
but they did not have to agree in order to prevent there being &
econtract. They would have to sgree for there to be a contract, but he
could reserve his assent. He therefore did not think that .they wanted,
or needed, to say that the partiss had.to agree on form. . S
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- “Also ‘Lando considered that were two issues involved... The. -firsi
was where a party says that he will only make an agreement if. they. reach
agreement on' certain matters or on .a certain .form; i.e., it was . &
one+sided statement.  The -other—one was the merger clause situation,
where. it is agreed between the parties that.they will only. make an
agreement - if they reach agreement on certain matters. or -in a certain
form, i.e. it was a "double-sided" statement. In this context what:.th_ey
were dealing with was the one-sided: statement. . : S N

Furmston stated that these were two quite separate questions
and it.was quite difficult to deal with both questions at the.same time;
it was :much more ‘elegant and:.easier to understand if. you asked. the
questions one at:a time. - The situation where the parties.say that.they
are not bound until they have a formally written: contract. was.not
actually geverned by the wording of Art. 12, He thought that they
certainly - should have.a provision to .desl with it, but it . should at
least be a separate senténce, if not a para: 2,-Art. 1(2) again was.a
separate question, and this point was not governed by that provision.
The problem. they were discussing had been endlessly -litigated in .the
U.K., and probably in the whole world, because people constantly :say
that they are going to make a formal contract, and then they . in- fact
arrive at gomething which. looks terrlbly -like an agreement ‘but  they
have net yet s1gned the document ‘ : - :

-Farnsworuh cons:.dered that it would be useful if Furmston could
draf't what he meant.. He thought that it .would come .ocut the same, except
for the  few. word that would be different. . If -they accepted the
proposition that he could reserve his assent. unilaterally, on any
conditions, that he was the master of his offer if. he did it by offer
and acceptance, then if he first said that he would not be bound until
theére was a written contract, he could then on the following morning say
to Maskow that he had changed his mind, that he would be bound if. they
shoeok hands, but if Maskow had said that he agreed, that he did not want
to-be bound without & written contract, then it would . take,h both: of, them
to change their minds. But except for fh:.s, and thls,,was the . same
problem as in the agreed tariffs, it seemed to him that if they said
that he'woitld.not be bound if he said that he would not be . bound until a
'wrltz.ng, then they did not need to say anyth:.ng abcut what 1f 'they both
sa:.ci .'i.t L : . _ e e

JAs aorule, Furmston guessed, if the partles say. there is no
COntract until they have signed a written: document,. then if there 1s no
written document there is no contract. In practice, however', there were
situations in which even though: there is no: mrltten document, slgned by
“the parties, nevertheless there was & binding contract because . the
conduct of thé parties showed clearly that in fact thew 1ntended. .etc‘ E

Bonell stated that he always had in mind a situation which is
fairly common in complex negotiations, i.e. the parties. exchange pieces
of paper, and they do.not say "I need a writing", they say "let us sign
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scmething because before leaving. for our respective headquarters we must
have something in our pocket'". Very often only one party raises the
gquestion openly, and the other may or may not act as if he agrees - it
is understood that this is just a promemoria, a "Memorandum:of Intent
or a "Preliminary Agreement", so in these cases it- is not just a
question of "a writing", but of a particular writing which might, and
quite often does, follow another, less formalised, writing, and for
these cases he thought that, at least for pedagogical reasons, it-would
be adv:.sable to draw the partzes' attentmn to this problem

Furmston stated that he was not saying . that they should not
have a solution, what he was saying was that the solution  should be
contained in a separate sentence.' Maskow stated that he would prefer to
have a second paragraph ' : : : : :

Lando stated that he was very scheptical about the rule. He
thought that to bind parties by unilateral declarations, and in- fact to
bind both of them by a statement along the lines just decided on in
subgtance was dangercus; such a rule was more dangerous when it came.fo
guch matters as form, and he was impressed by Furmston's argument that
courts would say that there was at least reliance on something like
that, and that therefore there was a contract. In: many cases people
would forget about such earlier statements, or would not. like -being
reminded of them, but then when they later on found that the contract
was unfavourable to *hem, then they would suddenly discover. that they
had siade such a reservation. He had read of such cases, and he had the
féeling that in Englend judges would not like such: formalities; and
would try to get away irom formalltles, 50 he suggested not -binding
these rules by too many forms. : LR - SRR

Date—Bah uald that they had to g0 one. way or the other. Cne
solution was to delete +he provision and to have only .the general
'pr1n01p1es. He felt, howaver, that they. were stuck with some language,
as if the form problem were not mentloned there wag a risk of mis-
1nterpr‘etat10n. S S SRR S -

‘Tallon’ stated that it was: necessary to :mduce partles to be
cléar in theéir intentions. He referred to a recent French case
concerning one of the biggest provincial papers, the "Progrés de Lyon"
It was a matter of a "battle of the press", in which there was an
'agreement signed by both parties which contained the words '"Cet accord
doit &tre régularisé par acte notarié”.  The problem was the actual
meaning of "régularisé". ~One party said that he could withdraw . his
acceptance until the act-was formalised, the other . gaid no, . they had
agreed that it was just a formality. It was, he stated, very :meortant
to point out that parties must explain clearly what their intentions

are.

Furmgton ‘questioned whether they -.were.-_dea,'l..i,ng with- only one
party or with two. Farnsworth reminded the Group that when Wang had
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agked what -the -situation was ‘when both parties agreed, everyone had
reassured him that it was:so0 clear it did not have to be decided.

Furmston objected that surely, il one party has stipulated that he will
not be bound until there is a writter contract, he can presumably waive
that, but if both parties have agreed, it would require both of them to
agree to waive it. Farnsworth considered that this should then be stated
aiso in the existing text. Maskow considered that if both parties have
agreed, and one party. waives, then- it :is one party who insists on. this
point. . It seemed to Furmstfon that the practical situation . regarding
form»was where both parties have 'agreed-tc adopt a particular form, and
later -on one of- them wants to argue“that both of them have changed their
minds. Bonell objected that this was a question of proof, and. Crépeau
wondered whether they were.not then fairly close to the policy .adopted
in Art. 1{2).: Furmston though+ nat as Art. 1(2) was all to do with
changing terms. o CLownET L m ' : S R S

_ Crépeau therupen. wondered: whether the Members of the Group
could agree to decide-the first issue: '"Where one of the parties, in the
course of negotiations, insists .that a contract not be -concluded until-a
specific form /. ..7 the contract .is not concluded until /.../ unless the
c1rcumstances ctherw1se indicate”,

Farnsworth prOposed an alternatlve which read

FWhere one. of the partles in- the course of the negotlatlons
‘insists- that a contract.riot be concluded until there "fisg//has
_ been/ ‘agreement on specific matters or in a specific form  /the
contract is not concluded before there ig//there-is - no contract
until there has been] agreemenﬁ on these matters or in that
R fOI‘m" .

Farhsworthis propogal wds adopted by 11 :votes for. and 2.
abstentions.

: . Rajski thereupon suggested-that ‘Art.- 12 be placed before Art.
11, as Art. 12 treated the: conclusion of a contract whereas under.art.’
11 writings in confirmation of contracts which had been concluded:were
treated. Lando also referred to the -suggestions he had made on- the
order of the provisions (seée p. 4 of his written comments). . Crépsau.
suggested deferring this matter to the drafting committee. :

Article 13

- .Cpening the :discussion on Article 13, Date«Bah suggested it be
deleted as it -was adequately  covered by Art. 2 - it was a matter of.
interpretation whether there was a. sufflclently'definiteragrgement or
offer. He'was concerned about para. 1 seeking to impose obligations on

the parties - it was formulated as an exhortation to' the parties - but
the rules should allow the parties to do their own thing :and. it should:
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 then be the duty of the lawyers to draw the consequences. He felt that
there was a danger of the parties being construed into an sgreement. The
- matter could be adeguately dealt with by the general rulﬂs on offer “and
‘no harm would be done by the deletlon of Art 13

- Bonell wondered whether there were not a misunderstanding  in
Date-Bah's interpretation of Art. 13, c¢zused by the- not too fortunate
- wording of the text. He could not agree with Date-Bah when he expresses
his belief that the same result could and should be reached by a proper
interpretation of Art. 2, because in theory there was a c¢lear
distinction between an offer and, if it is later accepted, a contract
‘'where one or more matters sre not settled expressly because the parties
do not care, and the situation where right from the moment the offer is
- made or; if it is a jointly negotiated contract, the situation where in
the final agreement matters are deliberately left open. = Since existing
domestic laws (at least in theory or as a starting point) do differ
quite considerably in this respect, it had been felt that it would be
useful to treat the matter in the Principles although admittedly, what
" was said here was not very much, but so far it had been felt that the
‘ rule could be -of some, albeit a limited, use.

Hartkamp stated that the rule contained in para. 2 was a useful
one, and he was not in favour of its deletion. The Principles, he
gtated, should be drafted in the form of rules which could be inserted
““into a code, should a law on these matters be felt to be useful. Para.
©1 instead was more in the nature of a legal guide - it was the only rule
- -which was’ formulated as advice to ‘the partles. ‘He - therefore suggested
"leav1ng cut’ para, 1 and keeplng para. 2. R :

Wang reguested clarlflcatlons as to the difference between the
gituations in Arts. 12 and 13 - the situations appeared to him to be the
same; although the circumstances were different.

~ Bonell stated that Art. 12 deals mainly with the case where
only one party expressly declares that an agreement on a matter, e.g. on
the seitlement of disputes, is essential for the conclusion -of the
contract. = The situation envisgaged in Art. 13 was very -different,
because first of all there must be an ‘agreement between the parties -« it
cannot be a unilateral declaration; secondly because the parties want to
have a contract concluded here and -now, (which, again, is precisely the
contrary to the Art. 12 situation) and agree to lesave one or more
matters open for further negotiations, further agreement and/or to be
determined later by a third party. -

‘Wang guestioned what the  situation. would be if both parties
agree that some difficult or crucial matter should be agreed upon at a
- later stage through further negotiations, and they could not reach
agreement on this crucial matter. For ‘example, sometimes in the
negotiation. of construction contracts parties negotiate technical
‘matters, and then they negotiate some commercial matters, and then
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finally they sit down end talk about the price, because the price can
only be fixed once the technology and the quality .of the. machines is
known. -If they cannot reach agreement on . the price, would there~then be
a contract? : - : G Coee :

According to Bonell if the parties start to.negdtiateaand right
from the start declare that they will devote the Tfirst week of
negotiations to-the technical aspects and the second week to the price,
then it is obvious nat. gnly. that there will be not contract at. the..end
of the first week even if everything else is settled but. the price still
has to be settled, but also that if after the second wesk neo agreement
on the price has been reached there is no contract. This would be an
Art. 12 situation despite. the fact .that the parties.agree. . Art, 13
would come into. the pwcture only if and to the extent that the parties -
whether from beglnnlng or at the end of their negotlatlons - reallse
that there‘are terms/matters in. their agreement which still have to be
settled, but since they want to ‘have the contract operating immediately
and they say ”let us start d01ng our. business, start building the plant,
we will settle this or that other -aspect later on, after.all we will
then be in a better position to meke evaluations, but we intend to be
bound right now", i.e. both parties agree to this.

, Lando stated that. Art 13 was one of the artlcles he had. had
the greatest dlfflculty in understandlng : : . -

, Farnsworth too, stated that the- Group Should serlously COHSldEP
deletlon unless it could "fix up" the provision guite a bit. .. The case
where\somethlng has to be determined by a third.person seemed to him to
be arguably different. from where the -parties  have to solve: things by
negotiations., . He at least, would: like to-have some enlightenment on
that. Assuming the Group. kept that in, it seemed to him that: it .could
go the route of Hartkamp and take the first half-dozen words of para. 1
and put them into para. 2, which meant that it would read: "When the
parties have left a term of the contract to be agreed upon--in further
negotiations. or to be determined by a-third person, -the fact that no
agreement .is reached or the third  person hag. not determined the term
does .not_ in itself prevent a. contract from hav1ng come .into existence" -
and here was_hig problem of. 1ogic,_because what. they. were saying. was
that the contract may come into -existence before, and the. thlngs that
caome later will not have prevented it from. _having done so, and that to
him. was,less_than perfectly elegant..  You:- mlght also reversa Hartkamp 5
solution and keep para. 1 getting r;d of para. 2 but without . giving
lectures to the parties they could say '"The parties may conclude a
contract although they have left a term. of the contract to. be agreed
upoﬂ in further negotlatlons or to be determlned by a .third, person".
That at least did - not lead them o ‘gsay that somethlng which comes - later
does not prevent somethlng that has already happened from happening.

Crepeau referred to Art. 26 of Book V of the draft new Québec
Civil Code, which states that "Partles may bind themselves 1mmedlately,
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while withholding their agreement on certain points./ If there is no
subsequent ~agreement on the reserved points, the court settles  them,
taking acccunt of the nature of the matter and of usage. . It .said that
- before you reach the point where you have left some terms open you have
to reach an agreement, and an agreement can only come in a certain
modicum of definiteness.

Date~Bah “saw the provision as & guide on how to interpret
"definiteness™ in Ari. 2 - so0 it was unnecessary to be explicit. Whether
or not you could have an agreement if there were terms- left open was a
matter of 1nterpretatlon. :

- Tallon - thought it an important rule, but one which was
difficult to draft. It was important because in many légal sSystems (his
own first of all) the law on this point was in a mess. They had harsh
rules cn sales {"Si le tiers ne peut ou ne veut faire 1'estimation il
n'y a pas de vente'). As Art. 13 now stood, there was no rule in para.
1, and there was a negative rule in para. 2; but the problen:was what
should be a positive rule. He thought it necessary to make an effort to
find a positive rule, as 8 rule on this p01nt was necessary

Bonell sgstated that the present rule was definitely to he
considered an‘ ultima ratio, i.e. the Group had started by laying down
hard and fast rules - distinguishing between the agreement to agree. and
the reference to a third party's determinaticn, admitting the latter but
net the former - and then it turned out that opinions in the Group were
too divided, with the result that it was felt that the provision should
be drafted in a much. less ambiguous manner. - Thus, the approach adopted
in Art. 13 was in reality rather self-restrained, and it had quite
properly been pointed out that one should, perhaps, try to see whether
here and now they were not-able to do something more ambitious. -

Drobnig stated that in essence Art. 13 should be maintained. He
agreed with the criticism ' levied against para. 1, and. he found
Farnsworth's suggestion to formulate it positively, i.e. that a contract -
had been concluded in spite of the opsn terms, on the hasis . of an
agreement that the terms be left open, ‘was excellent. As regarded para.
2, "he found Farnsworth's suggestion confusing as "agreement! had two
differerit meanings -~ the drafting was not fortunate on that peint. He
did think para. 2 had a necessary function to fill for the warding off
of 'the consequences which would otherwise derive under certain natlonal
lecal systems, although it would need better draftlng o

Hartkamp wonde”ed whether it was not suff1c1ent to state  that
if the agreement was not reached or if the third person did not give lts
solutlon determlnatlon, this did not 1nvalldate the contract. :

. Bonell had hesitations in this respect. Was it intended +to
state that if the parties failéd to reach an agreement'and/or the third
person did not determine the missing term, then there would always be a
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contract?

Farnsworth stated that no - the partises may conclude a
contract, i.e. if they wanted to say '"we have a contract even if we do
not agree on these terms", it was possible to do so. Bonell gueried how
this would be filled in, and Farnsworth stated that the courts would de
8O,

Bonell stated that this was the crucial pomnt because, e.g. the
common law legal system, but also Italian law, dlstlngulsned between a
contract contalnlng a so-called "agreement to agree' clause, and one
where a third person has to detérmine the term.

Maskow suggested that it might be p0551b1e to cover both issues
by saying "The fact that the parties have left a term of the contract to
be agreed_upon in further negotiations or to be determined by a third
person does not in itself affect the validity or existence of a contract
gven if the parties fail to reach such an agreement or the third person
does not determine the missing term". = His intention with this
formulation was to combine the coming into existence and the maintaining
in existence of the contract by saying that the existente or _the
validity of the contract was not affected, and then of course there was
the p051t1ve rule stating that the contract was valld Howaver, the
problem Lando. had pointed out was not solved, i.e. what should be put in
place .of the missing terms. So far he would say . that their rules on
performance might cover this in part; these were, however,‘condltlons
which were not so easy to cover by. legal rules. For example, the
partles say. that the technical sclution for a certain part of the plane
should be.agreed upon later. Then, of course, you. could not solve this
51tuat10n in a positive manner by the use of legal . rules whereas you
could solve it (at least this was theoretically posszble) by giv1ng a
certain methodology indicating how it could be 'solved - maybe
arbitration etc. . He thought they . should abstain from this, but he did
thlnk other 1tems could be solved.

Wang h981tated to support the revision of the text as suggested
by Maskaw.. He illustrated his hesitations by giving the example of
wh?re a, buyer comes to a factory maklng shirts. He sees that the shlrts
are gaod and. wants to buy the shlrts. The buyer is very concerned about
the tlme of dellvery, and asks the seller when he can dellver the
shlrts, . The seller wonders what quantity the buyer wants to buy “arid
what price he is willing to pay. .The buyer specifies that he wants one
mllllon dozen and that he can pay so much. When they come to the time
of dellvery, the buyer says that he would like the shlrts dellvered
before April as he wants to sell them in the summer season. The factory
looks into the order book and states that it cannot deliver ‘such” & large
quantlty of shirts in April, and can he deliver them in July}August. The
buyer says no, that he does notk want to buy such a large quantlty of
shirts in July/August as summer would then be passing and he would have
to stock them for a year before selling them the following summer . Would
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there, he asked, be a valid contract in this case?

Both Maskow and Rajski denied that there would be -a valid
contract. : I S TO S

" Bonell wondered whethsr, in the light of Wang's observations,
they could not look at the comments on p. 36 under (c) entitled “Parties
intention decisive", In line 4 he had stated that "If the parties make
it clear that. they 1ntend to be bound by the agreement even in the event
of their subsequently failing to agree on the missing terms, or of the
failure of the third person to deitermine’ them, there is a binding
contract from the very beginning, with the consequence that, if
necessary, the missing terms will have to be determined otherwise; on
the . contrary, if the parties had not expressed such an intention, there
will be no contract unless they subsequently succeed in agreeing on the
missing terms or the third party determines them", Admittedly he had
forced the traditional meaning of the article to give it more sense than
it had in itself, but he had done so in order to avoid misunderstand-
ings. While it was more or less obvious to state that an agreement with
some terms left open for further agreement was valid and therefore
admissible, what was crucial was to know what happens if later on no
agreement is reached. In Italy, for example, courts would tend to imply
that the reaching of the subsequent agreement was a condition, failing
which there was no centract, i.e. there was no contract right from the
beginning. He therefore had the impression that merely saying the the
parties may enter into such incomplete agreements would not lead them
too fiur. A solution could be to allow what was stated here, i.e. that
if the parties enter into an agreement with terms left open and make it
clear that they want to be bound by that agreement the contract shall-be
considered to be binding even if they later on fail or the third person
does not make his determ1nat1on. :

Date-Bah stated that. what had ‘originally been a neutral rule
was now moving in a direction which gave him cause for concern. He was
not against a rule stating that the mere fact that the parties have left
a term to Le agrred upon or to be determlned by a third person- does not

prevent an agreement from  coming 1nto existénge -~ if- there is an
agreement, but the natlonal and 1nternatlonal situations -must be
dlstlngua.shed “Where there was a communl*‘y of values and a shared

language there ‘was much less room for mlsunderstandlng, but in an
jinternational . 51tuatlon he felt that it would be extremely dangerous to
give the courts the power to flll in all gaps. As the article stood at
the moment there was no p051t1ve rule, s0 they had to fall back on Art.
2 to try to find a regulation of substance. A decision maker had %o
interpret. the will of the parties, establish that they have sufficientliy
. agreed on everything. A basic agreement was needed. It was all right
to agree that certazn gaps can be filled, but to say that 90% of the
reement can be filled in was worrylng from the point of view of the
developlng countries, as it would  then ©be possible to fill in
obligations which would be surprising to them. B -
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Farnsworth stated that he..was troubled by the .words- "if the
partzes make: it clear”, as:the situation only arises when the parties do
not meke it clear, and sometimes you go one way and sometimes the other,
50 he would have thought that a rule that requires them to make it clear
in order:fo have either- result would be difficult to draft and would
perhaps be:unacceptable. - He was. more troubled by the  point raised by
Maskow.: ‘In-his mind, if you said on Monday .that the contract comes into.
existence even though the parties did not. reach agreement on the things .
lef't open,- then he  digd not  think that . you needed to. say that Iif
something later happens on Wednesday- no . -contract -had. ever come. 1ﬂto_
exigtence. If you left out third persons though, then you could say .
"The fact that no agreement is reached does not in .itself prevent a.
contract from coming into existence and a Ffailure later to reach
agreement does not. affect the enforceability .of that contract!. The
trouble with dumping third partles, ‘however, was . that if you tried the.
same formula for third parties at least in his legal system the answer
would be that sometimes the failure of the third party. to fix the term
did - affect the enforceability ~ it was:.a sort of a. case of_changed
c1rcumstances - and that sometimes it did not, so if you insiéﬁed on not
cnly saying whether the contract may come inte existence, but in going
on and saying what the effect of the event not. .occurring . would be, he
thought that they would have to say something like "does not prevent a
contract from coming into-existence and "the failure :to later reach
agreement does not affect the enforceability of the contract, but the
failure of the third party may or may not affect the enforceablllty of
the contract“ .

Drobnig shared one criticism levied against para. 2: he
considered that seying that where in the second stage of development
parties ‘have not reached agreement -or the -third person has not .
determined’ the missing term the contract nevertheless 'is .regarded as:
having come into existence" was a mistake. He would be happy. to accept:
a formulation such as ‘"does not affect the existence/further
enforceability of the contract". He also agreed that they must be very
careful in giving positive rules. He thought that in perhaps 50% if not
80 01 80% of the cases the negative events desecribed in para. 2 may have
the consequence that- the contract falls apart .and .that it. cannot,
although-in-legal parlance it is still in existence, be implemented
because 1ts terms are uncertain. It should be made. very clear - at
least in the comments - that very. freguently the contract cannot be
impiemented,  that it may be avoided if the terms left open are not of a
marginal character. He was in favour of what Farnsworth had. said, but
considered that nevertheless they must clearly distinguish the two
stages addressed by paras. 1 and 2.. :

Hartkamp stated that as they were dealing with fbrmatlon they
should restrict themselves to the rule. gimilar to the Quebec/Farnsworth
formula, and should come back to. the consequences of .the second stage in
the chapter on non-performance.
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' Wang considerd that it would be easier for him to understand if
the formulat;cn stated ”dces not affect the valldlty of what they have
already agreed" '

Bcnell also felt that Date-Bah's concarn shculd be taken “into
closer ccn51derat10n. He had +he impression that what was ‘written in
the Québec formulation in reality was very extreme, as it said that you
may do whatever you like and if you do not agree then the court will
gettle the matter, i.e. the Québec formula left it to the courts which),
as he had understood Date-Bah, could 1nvclve a number of difficulties in
a number of regions or areas - Italy included - whlch led him to bel1eve
there was a misunderstanding.

~ Three proposals were on the floocr for Article 13, One by“
Drobnlg and two by Farnsworth. Farnsworth's first proposal read '

”When the parties leave a term of the contract td'be_agreed
upon in further negotiations or to be determined by a third
person, the fact that no agreement has been reached or that the
third person has not determined the term ‘does not 1n itself
prevent a contract from coming 1nto ewlstence"‘ :

: 'Intrcducing”his'seCOnd propcsal, which read:"

"If the perties intend to conclude a contract, the fact that
they have left a term to be agreed upon in further negotiations
or to be determined by a third person does not in itself
prevent a contract from coming into existence".

Farnsworth stated that it was "identical in substance w1th'p9re. ‘1 of
Drbbnig s proposal. He felt that thls was- all ‘that one would need to
say in a chapter on formatlon.

‘Drebnig proceeded to introduce his proposal which reed:

(1) The conclusion of a contract is not prevénted by the fact
that the parties intentionally leave a term of the contract to
be agreed upon in ;urther negotlatlon or “to be determlned by 8
third person. B

{2 The fact that subsequently )

. {a) the parties reach no agreement on the open term or the

manner in which it shall be determined, or o
{n) the third person does not determine the opeén terms and
the parties do not agree on the replacement of the third
persorn, 7
~ does not 1nva11date the contract provided an intehtion of the
°'part1es as to  other methods of determination or as to the
“'waiver of the open term can be establlshed w1ﬁ1 reasonable
certainty".



In esserice his para. 1 did not purport to deviate from Farnswerth II; it
dealt with the fifst phase in ‘time, i.e. with the’ questlon of whether ‘a
contract comes into existence although the parties have left a term
open. He had inserted the gualification “intentionally" to distinguish
this SLtuatlon from that when tbe ‘parties intended to-settle a matter
and then forgot to do so. Para. 2 dealt with the question Farnsworth
had addressed in hlS first proposal and relied also on- the text of the
original Art 13 as lald down in Doc. ‘41, It took up the two cases of
where the partles,'although they had agreed to do so, later on 'do not
agree to fill the open term, and secondly where the third person who was
to determine the open term does not do so. It spellt out that in this
casé the contract was not invalidated. So far he thought that in
general it was in line with the existing Art. 13(2). What had been added
was the phrase beginning "prov;ded that“, which tried to fill the gap
which was left open in the provisioh. 'The intention was to indicate
what" wculd then happen with® the contriact. There wers marny cases where,
when “the partles subsequently had not agreed and the third person had
not made the ‘determination, thé contract became ineffective, 1 €. could
not be implemented. He had wanted to indicate this by the word
"invalidated". There were certain instances where the contract could
contlnue to exist, ‘and in ‘his proposal he mentioned two cases. The
first was that based on the Dresumed intention of the partles which nust
be established with reasonable certainty, covering alsc where there ware
other methods to determine the open term, e.g. where the parties have
deternlned that a thlrd person should make a determination and he no
longer ex1sts or .is unw1lllng, when a “neutral  instance 1like the
President of a Chamber of Commeérce could be asked to appoint a “third
person or, if they had agreed on arbitration at a tribunal where also
con0111atlon is prov1ded for where the preszdent of' that arbitral
trlbUﬁal mlght be” asked to appolnt a third party fof determlnlng “thie
m1$51ng term. 'The second case was where the partles ‘have- left & term
open, “which _‘rom the beglnning was not very’ 1mportant with ‘the
consequence that it dould be inferred from the intention of ' ‘the parties
that they would contlnue with the -contract despite the fact ‘that-the
open term was not filled, or where such an intention becomes apparent i)
a result of their later conduct in the performance of the contract. -One
might well take the view that only para. 1 falls under formation,
whe*eas para 2 could just as well be brought under performance” — it was
an acc1dent occuwrlng in the course of performance. On “the other hand,
the 1nter~relatlonsh1p between paras. ‘1 and 2 was sc close that' he
thought it to be Justlfled to dedl also with the second p01nt in - the
context of fcrmatlon.

' Bcnell stressed that both proposals tried to take inté account
a subSLantlal ‘concern of the possible abuse of a provision such as Art,
13: both proposals made it clear that the rule laid down  was -hot ‘an
absolute rule, and that it very much depended on circumstarices. . and
mainily, if not exc1u51vely, on the intention of both parties. There was
no room left for one party to push the other into a corneryin-the sense
that he says nleave it open, we will sée later on' and later on it is
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"goceept or...V - or what? Drobnig's proposal was more ambitious than
" Farnsworth's, ‘end he felt that the dlfference was not a mere question of
style.’

Tallon agreed that =a text was needed. He felt that para. 2
“would be useful in order to give some direction - Drobnig's idea was
‘right, even if the formulation might be improved. He felt that such a
" provision might help courts ‘to find some reasonable way to save the
“gontract when it was obv1ous that the partles 1ntended, ta have a
contract

The Group decided to use the formula proposed by Farnsworth as
a bes;s for discussion.

-Bonell suggested two amendments to Farnswcrth's formula: first
the addélulon of "intentionally", so as to make it clear that it 1s not
just the mere fact of leaving a term open, but that this leav1ng open of
the term must be intentional, and secondly to delete "ln 1tself" in the
‘second last line.

t Farnsworth found these amendments to be aceeptable; aed‘thet
“they brought his proposal closer to that of Drobnlg The exact phrasing
could be left to the drafting committee. o ‘

Drobnig wondered whether the first liné wab necessary at - ell
as the provision was in the general context of formation and 1t was
understood that the partles intended to conclude a Uontract.-

“Farnsworth explained what he had intended when using “this
‘phrase, saying that there had been a lot of dlscusSlon on how ‘you know
“that the partles intend to conclude a contract, and e.g. ‘Bonell had sald
that this was only the case if the partiés clearly indicate it. - Heé had
“thought this to-be dangerous, as it placed the burden on one side. 4s a
‘result of the discussion he had thought 'that it might help to add 'a few
“words to suggest that it was ‘essentially & matter of 1nterpretaticn. I
ﬁthls was ev1dent then it was not needed.’ '

Boriell con31dered that. this was not evident and that doubts
“¢ould arise if the phrase were deleted. For example, in Wang" s casée of
a step~by-step apreement, where the parties reach an sgreement on
“‘certain aspects and they also agree that cértain other aspects are best
‘dealt with leter on, the partiss clearly dé not intend to conclude a
contract here and now. It should be made clear that these cases are
outside the provision and that Art. 13 should only apply if the parties
‘not only intentionally leave matters open for further agreement but
also make it sufficiently rlear that they 1ntend to enter into a binding
.contract here and now.

_ y Maskow and Furmston felt the proviso to be meaningless since
BonelI“s #obgectlon was cove?ed by Art 12 7("when an agreement is
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reached" ).

: Crepeau ralsed the point of the meanlng of the word ”term" in
‘this text, whether it was a "term.of the contract" or an "issue".

: Furmston pointed out that ‘what. the provision almed at was where
the' content of .the term had. to .be agreed, i.e. the parties . had
identified, the matter which was to be agreed. They were not deallng
with the situation where the matter was not mentioned in the contract.

The Group proceeded to vote on a slightly modified version of
Farnsworth's proposal which read: - :

"If the partles 1ntend to conclude a contract the fact that
they - have dintentionally left. . & term to be_ agreed upon in
further negotiations or to be determined by a third person does
not prevent a contract from coming into existence".

) The first vote concerned Drobnig's proposal to delete the words
”If the parties intend to conclude a contract", Thls proposal was
rejected by 6 votes for and 6 votes against.

- Proceeding to para. 2, Tallon suggested keeping the spirit of
Drobnig's draft by saying something like "a& défaut d'accord /[des
parties/ ou de détermination /de tiers/ le contrat ne devient pas
cadugue delors qufune méthode de remplacement peut &tre déduite de
1'intention des. parties" ("in disagreement or determination the contract
does - not. lapse by its very nature provided another method for
-determination can be found in the intention of the parties").

Farnsworth thereupon proposed to formulate'para. 2 as follows:

"The existence of the contract is not affected by the fact that
subsequently
{a) the parties reach no agreement on the ‘term, or
- (b) the third person does not determine the term
‘provided that a method of replacement can be. determlned from
.the intention of the parties".

He suggested, however, that the "prov1ded" proviso mlght be left to the
comments. -

. Bo*h Drobnlg and Tallon accepted this amendment. Lando stated
that he had sympathy for the proposal, but that it could be shorter.
Para. 1 stated "does not prevent", sgo thereafter one could put the two
paragraphs together, saying that '"the fact that the parties /.../" going
on with (a) and (b). The intention of the parties must, he said, be
presumed. The reasonableness test was better.
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Bonell disagreed with Lando. He found it good to divide the
two aspects as they refer to different stages of the whole process. The
" last part’ of the suggestéd para. 2 should, perhaps, not only meke the
vintention~of-the-parties-test" the decisive one, but the situation as
such, including the intention of the parties, so he suggested wording
"such as "provided it would be reasoriable to resort to another method of
determination”, so as to avoid it applying only where the intention of
the parties 1nd1cates an alternatzve, which he was afrazd would rarely
pe the case. : SEEE -

Farnsworth then suggested an amendment to the .e¢ffect that
"/ .../ provided that there is an alternative that is reasonable-in -all
of the circumstances including any intention of the parties”.

Maskow stressed that = deletion of the provisc, or~if not the
“‘mere indication "unless the circumstances:indicate otherwise" would be
preferable. For example, take the situation where the. parties agree
firstly that a certain sum, say $ 1 million, is to be used for spare
;“parts, and secondly that they shall agree later on which spare parts are
“'to be delivered for that sum, only tc be unable to agree on this. - The
plant is nevertheless erected, everything is done, and then the question
arises of what they should do with the spare parts. It would then, of
) course, be crazy to allow the possibility that the contract was not
fvalld because the partles had not foreseen an - alternative for solv1pg
 this problem. : : :

Bonell, however, had understood the proposed text to take care
of Maskow's concern, i.e. it was not . intended to be an alternative
provided by the parties themselves. Tallon alsc approved Farnsworth's
new version, and indeed felt that they must keep the intention of the
parties in ‘the provision,  as it was of importance particularly, he

added to expertq.

Magkow instead saw a dlflerence, as if they -accepted the
proposal, then the party who wants to stick to the contract has to prove
that there is no alternative. The phrase "unless the circumstances
“indicate otharwise" would instead mean that’ the party who wants to give
up the contract has to give some- evidence that the circumstances

1nd1cate that the conTract should be dissolved.

Farnsworth felt it to be dangerous to assume a burden of proof
as an immediate consequence of a positive or negative phrasing, because
this made drafting very difficult. ' They might, in fact, at some point
wish to consider stating somewhere that the bHurden of proof is not to be
allocated 51mply accordlng to llngulstlc ahalysis.

Maskow's propral"to delete ‘the provise in para. 2 was
rejected, ' N - ' ' :
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.. Farngworth's proposal for. para. 2 was adopted as lt stood by 10
vobes for., . oL

The proposal to delete the whole artlcle was reJected thcre
-again belng only one vote. for. .The artlcle therefore stood "

Bonell con51dered that the arguments agaznst”the_lnclusion of
an article such as Art. 13 were well taken, and should be reflected not
only in the: report, but also. in .the comments. It should be emphasised
that. the scope - of the provigion was restrictive, and had to meet certain
teﬁts,,and that - ether .situations considered would fall out31d9 the
article -~ clearly where no contract existed right from the start. :j"

No further remarks ware made a8 to the comments._

..Article 14 .

Introduclng Artlcle 14, Bonell stated that' it was ‘an
application . of .the general principle. of good faith durlng' ‘the
_negotiation proce s in the course of the formation of contracts. Thls
had :partieular, 1mportance as regarded complex and’ prolonged negotlatlons
at international level, as well as for delicate subjects such as- the
transfer of technolocgy or know-how contracts. The provision 'had 'no
. indication of the precise extent or nature of the damages recoverable.
When the rule was drafted: the 1ntent10n had been to leave: thls question
. open, and to think it over. at a later stage,'l e. at thls stage. " He
. drew- attentlon to the fact that in the course of the meetlng the Gfoup
_had touched upon a similar 1ssue, i.e. damages recoverable for breaklng
~ off negotiations in bad. faith. Once they had reached a satlsfactory
. solution they could imagine that the same . could apply here, as they were
still - within the ambit of a duty . arising from a precontractual
. relationship. . The provision moved from the assumption ‘that as a rule
there is no duity of confidentiality, but that if in exceptlonal cases
information of a confidential nature is glven durlng the negotiation
rprocess,  then this information may not be disclosed by the other party -
\;1rrespect1ve of whetner or not a contract is subsequently concluded

P a“tkamp felt tho rule. to be usefui, and as “they had dec1ded to
'raﬁopt a,ceneral rule on negotiations-in bad faith he thought that there
was no objection in principle to. hav1ng this rule. He dld,_however,
have one small objection: the confidentiality of the information was
- especially impertant if the contract, K did not come into existence. Ir
-the.contract did come into existence, the way in which this information
should be handled would ‘also.be governed by the contract, 80 they should :
.?only consider the 51tuat10n where negotlatlons ‘are broken off _and
‘restrict the prov1510n to thls situation. ‘Possibly 1t could also be
; added to the other rule on. negotlatlons in bad falth
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- Rajski mgreed with  Hartkamp on both points. - The duty of
confidentiality was a precontractual obligations which had been clearly
identified by international business practice and which had been quite
well described and azhalysed in legal writing. They had -asgreed on the
new article on negotiations in bad faith which :should be. limited to the
vrecontractual stage of negotlatlons, and this waz why he saw a link
between these two artlcless s : e

7 Drobnig saw a diffsrence between the views - expressed by
‘Hartkamp and Rajgki, and stated ‘that he himself shared- Rajski's view
that the provision should cover the precontractual stage:irrespective.of
whether or not the contract comes into existence, because:if a contract
does come into existence it clearly covers the period following its
coming into existence, but not necessarily that  before “He would
therefore leave the article as it stood.

Also Maskow saw no reason expressly to limit the scope- of .the
article. If the matter subject to confidentiality is regulated by a
¢contract whlch_eventually is concluded; then this article wduld have no
object, but if a contract 1s'concl&ded which does not regulate this
matter, then thers would at least be this solution, and. the contract
fmlght deal with confldentlal 1nformatlon after the conclus1on of the
contract - : -

. Wang considered there' to be two™ 51tuat10ns. firstly where the
“confidentiality of the information was declared by one party and agreed
to by the other - words to-this effect should, he stated, be added .to
‘the provision - ‘and sedondly where = the parties agree -that - the
“information should not be disclosed for a specific: period of time. . He
‘referred to the law regulating the import and export of technology - if
'a party fixes too long a period for the duty of confidentiality this
‘would be deemed to be a restrictive provision and therefore invalid. -He
thus felt that they should consider the possibility of: adding a
“reference to the time factor, . EREREN e

) Tallon supported Hartkamp‘s “suggestion.’: He - wanted a. -sharp
distinction betweern the precontiactual period for-which they could only
give negotiators guildelines or a code of conduct, and the contractual
‘period. He therefore thought that the words 'whether or not a contract
‘ie subsequéntly concluded' should be taken. out as. the. rules changed
nature once the contract was concluded. : : o .

Farnsworth stated that at the very least they should say in: the
'Comments that this was a minimum duty, because in the USA a much heavier
" duty would bé imposed. He took it that the "shall" of this provision,
“like the "should" of the preceeding one, and the dameges were ''the guts"
“of the provision. In the USA if a  party disclosed confidential
information the other could probably get an injunction. He read this
provision as not admitting this possibility as the emphasis was on
damages. Furthermore, in some situations the bargaining relationship
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was close enough for it to be regarded as a.fiduciary relationship, and
this!seemed to.be 1mpllcltly negated here,‘as saying that damages.can be
cbtained would not seem to include the possibility of- recoverlng the
benefit  that the wrong—doer has .acquired. In_ the. USA there were a

number of  cases where a.party stesls a secret process and makes a small
fortune from it. In this situation the other party would not be agble to
prove damages as what he would have been able to make with the process
in-question is uncertain, but he would :be able to prove what the other
made by using his secret process.. He would want this back and he would
be able to get:itiback. The language used in the provision would  be
objected to by lawyers in the USA who would read it to .say. that you
could not get specific relief- and you could not get the. lost beneflt 1f
that was all you could prove. : :

Lando stated that 1f the prov151on were read in the civ1l law
way the words "shall not be disclosed" would open the possiblllty for an

injunction. As regarded damages, . in Denmark this would include both
direct loss as well as a claim for unjust enrichment. He found ‘the
provision to be well formulated and a good rule. He supported “the
proviso "whether a contract comes into existence or not". He thought

that they should pessibly have another rule in the chapter on damages
for disclosure during the contract, but it might not be necessary. .In
know-how contracts, if the information later becomes of publlc domain to
divulge the: information would no longer contravene . the duty of
confidentiality.= He'suggested-this be taken care of in the comments.

Crepeau agreed with Farnsworﬁn that as the artlcle stood it
seemed as -if the -only remedy was liability in damagesrz For cases_llke
this  that was not good enough, because what was. 1mp0rtant for. the
protection of ‘the -interests of the parties was that if there. was
disclosure, there must be a possibility to obtain .an. 1n3unct10n
immediately. Ag this did not appear to be in the text, they could
gither make a reference to Arts. 5 or 6 of Chapter V ("subject to the
rules on performance in kind"), or say specifically +that the two
remedles were 1n3unctlon - without preJudlce to. the remedy in damages.

: Farnsworth stated that the word "shall" caused trouble. He
suggested saying .'under a dufy net %o disclose it" leaving .the remedies
for a breach of duties to the article on remedies, which he assumed
would contemplate specific performance or an injunction, then 1f they
said something about -damages it would not seem to have ‘the negatlve
mellcatlons 1t now had. : .

Tallon supnorted Farngworth in not saylng anythlng abdut
remedies,. because if.they .referred to contractual remedles thqy aiways
came up against.the same obstacle: they would be giving Judges orders on
how to deal with a procedural situation, which was 1m90551ble - 1t was
up” to each jurisdiction -to see. what the sanctlon of this. duty was.
Furthermore,. in French law the calculation of damages dlffered dependlng
on. whether they referred to the preCOntractual or. contractual stage.
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Crépeau” remarked that if they were dealing with principles.

related to international commercial contracts then there was implicit in
the scope of this codification that there must be a precontractual phase
leading up to the contract,” and the duties imposed upon the parties in
the precontractuzl phase would normally be either specific performance
or damages as the credltor prefers.

Drobnig ~ stated that ‘he. would have difficulties mentioning
remedies expressly, as they could not dispose of national procedural
law. In Germany a:duty not to do something would trigger off the
appropriate remedy of civil procedure, arnd this might vary from country
to country. Furthermore, for German law it would not be necessary to
spell it out if the comments made it clear that the mentioning of
"damages" did not preclude other remedies. He considered there to be a
discrepancy between (c) in the comments and the text of the provision.
He was not disturbed by the contract coming into existence later or net
- the principles- stoovd on thelx own two feet and ought to contain,
complete rules. o

Lando thought that damages were the most common remedy -~
injunctions occcurred only ‘where there was partial disclosure or the
possibility of ‘the Jjudge: interferring before everything had been
disclosed. He suggested changing the rule to satisfy those who thought
"shall not" was not good enough. In order to leave open the possibility
of other remedies which they had agreed not to mention here, they might,
he suggested, consider having two sentences - one establishing the duty,
the other giving damesges as a possibility. Then there would be the
question of whether or not it should be spellt out that the damages may
comprise the "enrichment: if this could be said briefly, he would
‘welcome it. This - enrlchment 1night in - fact, constitute.the normal
damages awarded, : : '

Bonell stressed that it had .decided the question of whether or
not to limit the provision te¢ the. case where no contract is subsequently.
concluded. He himself favoured the present solution, as whether or not
a contract is subsequently concluded can, but nesed not necessarily,
influence the duty of confidentiality which may remain an autonomous
duty. * As regarded Wang's cobservation of the mnecessity of there being an.
agreement between the parties, he stated that this had not been the
intention of comment {b}. The distinction was betwesn those cases where
the party giving information declares it to be confidential, for which
cases it would be sufficient if the other party just receives the
information without reacting for a duty to derive from goeod faith, and

those cases where the ‘party makes no such declaration. The intention
was hot to make the existence of such the duty of confidentiality.
dependent upon  an ' agreement between the parties. As -regarded the

disclosure of the information, he pointed out  that so- far the text
specified a duty not to disclose, but said ncthing of those cases where
a party uses the information for His own purposes. If the Group was of
the cpinion that they should be covered, then it would be better to say.
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s0 explicitly. As far as the time element. was..concerned, _contrect
provisions imposing a duty of confidentiality for.a certain period of
time were not affected. However, in 99% of the cases no time limit was
given, in which cases what constituted a reasonable. time for this duty
had toc be interpreted from the circumstances.. As regarded the question
of damages/injunction, he found it interesting :that some thought of
injunction as performance in natura - he himself would have thought that
it Was simply a procedural remedy for a proper sanctioning of the duty.
Italian law would certainly have read injunction into the text. He
wondered whether this in fact was the proper place to include an express
reference to injunctions. The comments attempted to draw attention to
the problem of the recovery of (ithe benefits the other party had
received. = He himself would favour: an explicit mentioning of the
possibility, as he did not think that:it was. .covered by the concept of
demages. If the concept of damages was to-be kept, he suggested
aligning the wording to that previously adopted, i.e. "losses caused",
which did not give any qualification and which might therefore answer
Tallon's objection.

Furmston stated that in commercial practice cases where
confidentiality was not stated were a more serious problem than those
where it was. He alsoc thought that one should deal:with exploitation as

well as disclosure. He finally pointed out that in England damages did

not include profits made.

: Lando stated that "confidential" only referred to the duty to
dlsclose the information, it did not necessarily mean that you may not
use it yourself. As he had pointed out in his written notes, if no
contract iz made most legal systems would hold the discloser of‘ the
confidential information liable in tort. If, on the other hand, a
contract is made, there would be a breach of contract. They--should
state something like "information given as confidential by one. party or
not -to be used", although he was in doubt whether or not to brlng it in
here. o o F

: Rajski stated that he could see Lando's point as to the meaning
of the word "confidentiality", but he was of another opinion as far asg
the scope of application of the article was concerned. The problem,
however, was appropriate drafting making it clear that the provision
al'so ‘covered use, which he considered to be frequently a more important
questlon than disclosure. -

~Wang thanked Bonell and Maskow for their clarlfléaflons,Aénd
suggested that the remarks on the time factor be put in the comments, as
it was a controver51al issue. It was agreed that this should be. done. .

Farnsworth proposed leaving the first fourteen words of Art.
14, continuing " the other party is under a duty not. to dlsclose that
information or use it for his own purposes". He stated that. he would
appreciate a discussion on a possible second mentence: coverlng usage,

U TR
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but he did not know what to think of that. He agreed with Lando that it
mlght be useful to separate dlsclosure and use by a full stop

Bonell stated that the two levels may, but need not, overlap, -
just as for non-disclosure, because if during negotiations a party
submits 2 number of different. technologies to the other who chooses one
of them, then the problem cculd arise with respect to all the other
technologiés. He therefore proposed maintaining the additional wording -
”whethar or not a contract is subsoquently concluded". '

Farnsworth proposed addlng at  the end of the sentence "[..g7~
that information or use it improperly for his own purposes whether or-
not /.../". With respect to the problem of what happens if the contract -
is made and the party is entitled to use the information for his own: .
purposes, the comments could say that any duty .can be modified by.-a
later contract and mlght expllc1tly or 1mp11c1t1y relieve & party of the.:
duty not to use the information. e

Farnsworth's second propeosal was adopted by lO votes for and
none agalnbt

Farnsworth thereipon raised the” guestion of a second sentence.
He himself thought that what they had adopted was sufficient, but others -

did not appear to think so. Reflecting on Crépeau's. suggestion of
"Breach of the duty entails liability for losses incurred’, he added
that thHe trouble was that it would have to say "benefitg". It had

already beern said that the expectation -interest arising out of a.
contract noﬁ made would not be allowed, but that on the other hand what-

in" the USA was called "reliance interest" would be allowed. Now . they -
wanted to say that in addition to the reliance interest the unjust :
enrichment interest {or restitution interest) could be allowed. That -
is, it was clear that if A discloses information to B, B. uses. this-
information and A looses profits, ‘A can get those profits, but some of
the members of the Group wanted to say that even if A cannot prove his.
logt profits but can instead prove B's benefits, then B must disgauge
these. The question was Iif there was also such. a remedy, and-he:thought

not. Co ' - co S ' e -

Bonell stated that something should be said; this was a very .
peculiar case, and simply to rely on the general principles on damages. -
was not sufficient. Although it belonged in the field of precontractual
relationships, he thought that ultimately much more was involved because
the agreemeht or at least the fidutiary relationship, was there
contrary to what was the cass ‘for other precontractual duties, At
least, when one party declares the information. to be. confidential and
the other takes i%t, then he would not say that it is merely a duty
deriving frdém culpa in ‘contrahendo. This had a contractual basis, and
for this reason Yo stick to reliance interest alone could be misleading.
He therefore" suggested wording along the lines indicated by Crépeaur
"Tiable for the losses caused to the cother party or for compensation of -
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-the benefit received"

Furmston wondered whether it would not be better to eay nothlng
about remedies as it was difficult to.arrive at a selution ;on whzch they
could agree.  If they simply had a statement of duty everyone would
realise thail there was a remedy. - ‘ ; o

Maskow suggested that all these situations might be.covered by
the introduction of the rule that sanctions on: remedles foreseen for
‘breach of contract should apply correspondingly also to- precontractual
situations. As regarded a party using confidential information . for. hlS
own purposes, most members of the  Group -did not consmder thls to ‘be
covered by -unjust enrichment, - damages, etc. - The questlon was whether
they- wanted to go- further. by referring to the 1lllc1t use .of- Pnow—how =
for a claim in damages the payment.of a llcence fee would then
constitute damages. It would not, he stated, appear to be Justlfled to
allow a-claim for-all 'the benefits received, -because. to a certain extent
the benefits were to be attributed to the party who makes use of the
information. Bimilarly, to allow a claim for all proflts would not
appear to be Justlfled - : S

Lando instead felt that 1t wou‘d be useful to have a prov151on
providing for a duty not to dlclose or use qcnf*dent;el 1nformat;on, and
‘also remedies, 'as -there was mueh piracy in international society. ~He
Tavoured stipulating not only damages, but alse for a duty to give. Out
the unjust enrichment or .gains... He felt that they. should try to
‘introduce new standards for international business, and. that thls was a
field where they could do somethlng useful .

: : Farnsworth was concerned that, partlcularly when negotlatlng at
‘arms - length, the parties may not want the gain .to be recoverable. ‘He
therefore suggested saying nothing in the text . and  saying. 13, the
comments that these principles do not attempt to restate the law on
unjust enrichment. Alternatively, he proposed. a text to the effect
that:

"I appropriate, the remedy for breach may include compensation
based on the benefit received by the other party™,

Implicit in this formulation was that you would have all remedies for a
breach of duties and that in addition you would have this particular
possibility.

Lando queried the necessity of having the words WIF
appropriate", considering that "may" was in the same sentence. Crépeau
agreed that "may" carried the idea of "If appropriate". Farnsworth,
however, considered that "may" would carry the idea "If appropriate” -
if this were only in the comments.
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Tallon felt that they were getting megalomaniac as they were
creating new remedies which were not known in many systems, and they had
no power to dc so. They were, he stated, becoming the parliament of
international trade: ‘While Farnsworth tended teo agree-with Tallon,
Lando instead saw the attempt to innovate as. something p051t1ve, they
were, he stated, creating a future law for a future world. : s

‘Lando asked Farnsworth whether, in fact, this were not accepted
in the USA. Farnsworth confirmed that it was the law, although it was
not written -‘down - ‘the -attempt to draft a Restatement  BSecond -on
Regtitution had failed because of the difficulties. in drafting  it.
Furniston added that it had been the law in England for the "last 150
years, and Drobnig stated that in German case law it.was .under the
heading of ~ damages, although it was ~considered’ to be’ a - somewhat
extravagant extrapolatlon of the concept of damages. : o

Farnsworth's prcpcsal was adopted by 8 votes for, 2 agalnst and
3 abstentlons, :

Rajski thereupon drew attention to the question of the locatlon
of Arts. 14 and 3 bis. This was not, he stated, a question which could
gimply be left to the draftlng committee; it was a very important point
and a materlal one. © Tt was difficult to deal only with precontractual
relatlonshlps, s0 he suggested that these provisicns should. either form
a separate part in the chapter on” formation {which might be the best
solution}, “or  come before the chapter on formatiOn, “or be. placed
elgewhere as they had rules on liability or even more on remedies. They
should take into account the purpcse of the rules and the end users,
i.e. the businessmen, and therefore, considering the complex nature of
the articles, he would prefer to have these provisions somewhere in the
front of the rules, well wvisible, so that the attentlon ef the users was
drawn to the exmstence of" these artlcles.

The meeting thereupon adaourned
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