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relevance to the subject.

If notwithetanding the complexity of the international protection of
cul tural property different aspects sre to be treated in isclation, only
ene gpecific critique of the subject can be useful and more likely to
succeed. The different dimciplines eoncerned should be considered only onge
a study has been carried out and its findings made available, '

Questions relating to the acquisition in good faith of cultural
property and its effects merit spscial attention and in' conseqience the
different sapects of the problen will be treated in further detail in:-this
second study. With s view to the protoction of cul tursl’ property, the
conclusion has been reached that a recommendation be made to reatrict as
far :as possible .the protection of a- good faith purchaser, while leaving
opsn the possibility .of granting him compensation in a modified: form of
what 'is known in some continantal legal systems as the right to. mmnt-‘
("drroit au pa:lemant") T
'Follwinfg current. tendencies in private international Jaw, this etudy -
will also dahl ‘with “the aubject of mendatory rules ("loi:de .police") which
conatitute’ an e!‘tective method of achieving the restitution of culturtl.« :

property.

“In the first study, recognition of rules of foreign: public. policy
{"ordre public") wes recommended and a request has been made "that this
concept be further developed with a view to the international protection of .
cultural property through the medium of private international law.

Since the modern tendency is towards laws of mandatory application,. an
attempt must be mede to study in greater depth and to further. the -
recognition of foreign ordre public in this direction. The application of
mandétctfy rules pravides & legal ground for the restitution of cultural
property to the country of origin on the bamis of private international law
and could, independently of the 1870 UNESCO convention, supplement the

mechaniasms provided by it,

In sum, it may be stated that this second study opens up certain eaddi-
tional perspectives for an effective internationsl protection of cultural
property by means of the right to payment and the cunnecting factor offered
by mandatory rules &s an instrument of cultural pelicy. -



CHAPTER 1

The transfer of ownership of cult:ural property
' compnrative law nurvoy

Introduction

. Whereas the first study concentrated on acquisition :in gocd faith a non
domino, the second will . above gll provide a comparstive law survey of
certain mspects of real rights arising under the law of obligations. The
transfer of immovable propertar carmot be dealt with in this annlysia. '

- The transfer of ownership of cultural property ~ ag indeed any transfer
of ownerhtp - is governed by thé law of obligations. The legal instrument
for such a transfer will therefore be the same as that for other property.
This legal situation congtitutes only a point of departureé with a view to
the international protection of cultural property since, by reason of its
special nature, such property cannot always be looked at in-the seime way as
other property and it will therefore be necessary to lay down ‘Wpacial ‘legal
conditions., Hence the wish of some experts to treat the p(o’toctien of
cul tural property as a gsuf generis subject with its own rules,

Crhis” isa difficult field because the different points of view have
been ‘subject to historical develcopment and. it has in consequence been

influenced by rigid dogmha. .

A comparison of the rules governing the transfer of ownership in the
various legal systeme reveals two principal chnracterist;ics which d:l.ltin-

ghi sh “then:

T the principle of tmdttw and the 90“39“3"‘31 pr incipie ‘on th' one.

hand. and . ;
< the concept of case ('"causal principle") and the primiple o!‘r

abstraction on the other.

" These two ‘du'nl"pz(- ?ciples have not been so clearly defined in the
various legel systems . where they heve been combined in different ways
al though from the standpoint of comparative law a classification into these
groups nevertheless does seem possible, depending on the different legal
gystems which have recourse to one or another of the principles.

{1} CF. R. CREWOSON, Cultural Property - 4 Fourth Estaste?, the Law Society's Gszette,
18.1.1984, pp. 126-129; ¢f. 5. RODOTA, The civil law aspects of the internatiensl protection
of cultural property, Proceedings of the Thirteenth Collequy on Europeen Law, Delphi 20-22
September 1983, Council of Europe, Strasbourg, 1984, p. 99; to the contrary, CHATELAIN in his
observations on the first study.

(2) CF. E. von CAEMMERER, Rechbsvergleichung und Reform der FahrnisUbereignung, Rabelsl 12

Y
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I. The pnnetple o,f tradttw and thc prt’nciplc of abatmaf:ion ‘

As 8 mdal for this group .one may take the Gerwan legsl® syatem which,
unlike practicaliy all other legel systems, requires for ‘the transfer of
ownership not only a contract of sele but also an abstract real _contract
(Eintgung) a8 wnll as the handiru over of the property (trudftia)

According to 5929. paragraph 1. of the Gcmnn Civil Code (BGB), tmdz.uo
(handing over) of ‘the goods to the purchaser is a necessary condition for
the transfer of ownership. Pursuant to: §930 -of the BGB,-traditio may be
replaced by conetitutun possessorium and; in accordance with -§ 931 of the
BGB, by the owner's assigning to the purchaaer the claim to recover the

properey

If, rcr exmple, & person huys at an art oxhibit:lon a- pqinting uhid:
belongs to the gallery, even if he leaves it there until the end of the
exhibition then, pursuant to §830 of the BGB, ownership of the. pninting
mmdiately passean to the purchaser. : . - ‘ :

Amsignment in favour of & purchaser of a claim to recover property .
which the owner has against a third party is an example of the replacement
of ‘traditic under §931. of the BGB. If, for instance, the owner wishes to
dispgose of a paintihg which he has lent to a gallery for an exhibition,
then instesd of -“proceeding‘ ‘directly to the transfer of the property which
would be necessary, he may assign his right to restitution of the property
by -thie gallery to the new owner, In such cases the transfer of. mmcmhip 1-

also instantaneocus.

However the means by which traditic is replaced should not be confused
with transfer of o‘morahip'-by an asuctioneer who acts in his own nams and,
altholgh not himself the owner, under suthority conferred on .him by the
owner of the property. In this way the purg’uur obtains ownership as if he
had scquired it from the owner in parson. _According ta sazs. pnrqrnph 1
of the German Civil Code (BGB) traditio brevi manu is aleo su:rﬂciont 1f
the. purchner is ulready in posseasion of the property. : .

“These many departures from the rigorous principle of tradttio h&vc led
experts to criticize the German Civil icida which in their opinion is alsc

dcminatad by the consensual principle.

(3) - CF. H. HARISCH - Aspects juridiqués du copmerce iuiernationll de 1tart, Sendve !9§5|hat

yet published. :
{4} Cf. 6. SAILER, GefahranDbergang, Eigentumslbargang, Vurfnlgungs- und lurﬂc&behlltungt-

recht beim Kauf bsweglicher Sachen ie IPR, 1986, p. 32.



Az opposed to the rules to be found in the English, Frénch and Italian
legal systems, the handing over of the property to the purchaser is an
essential element for the transfer of ownership 4in the Gemaﬂ legal system
(a8 ®lso in Austria and s\vitzerland) e AN :

However & contract of sale and the handing over of the propsriy are
not sufficient for the transfer of ownership, Pursuant to §929 of the HGB
it is necessary that there be a "mesting of wills" - an’ "sbatract resl
contract" between the owner and the purchaser. In. principle: this maeting
of ‘wills is -independent of thebasic contract and is :usually pruent at.
the time of the conclusion of the sale contract by the partioa. R

Since however the real transfer of ownership is independent .of the
cause of the contract, it follows that & defect in the basic contrnct has
no effect on the vulidity of the real transfer of omerahip. s

According toc the luu of the Federal Republ ic of Gemarw. hhe purch”er
acquires ownership of the goode even -if - the contract -of - sale . is
subsequently held to have been void, provided that the property has hesn
handed over (tmdttw). .

No rulee cor'raspond!.ng to the principle of ebstraction of the ’uarman
Civil Code are to be found in the Austrian, French, Italisn or. Swins legal .
‘systems, nor in those of the Common Law countries. In- spito of the
eriticism of this approach, both~ the doctprine -and the caselaw have
remained attached to it ~ up to a point: thus the nullity. of . the contract-
does have some effect on the meeting of wills (Fintgung}y or rather this
meeting of wills ie tinked to the basic contract.

" The "legal consequences: which fiow from the principlr; of abst:raction _
.are important. A party cannot bring an action for recovery of the property
'in the event of the contract ‘being void, the only remedy which .may: be cpen
'being a claim bnsed on.unjust enriehment. . -

The purchaser may acquire property even in the absance of a valid
contract of sale but he cannot keep it permanently. He muat, in the
absence of any legal fourdation, return it if an action for unjust

enrichment is brought against him.

If however the purchaser has disposed of the property to a third party'
who has acquired it in good faith, he may rely on his good faith even if
“the basic contract is void. This is a specific case of acquisition in good

faith under the German Civil Code.



The Germen Bundeéegerichtehof {(BGH) considered the quest!‘%;, of the
nullity of l:he contrnct (§134 of the BGB) in the m:garmn case.

At the conclmion of carrim operatiom from uipﬂa bo Hamburg .
involving bronse statues of considersble value, three packeges were found .
to be miseing. In. consequence the purcheser sought compensation on the -
basis of his insurance contract but the plaintiff's claim was rejected by -
' the Bundésgerichtshof on the ground that the contract was void on account
of the "infringement of a foreign law prohibiting the .export of the -
'statueé, ifn conformity with §134 of the BGB. _ -

'rhe EGH did not 1nvoko §138 u!‘ the BGB (legal act contrary tu publ:lc.__
policy) because the statues had already dissppeared during carrisge and it
wes not known whether there had been the necessary mesting of wills.

Since we are here in “the prosence of an infringement of the H,i'arzilnh
law: prohibiting the export of national cultural prop.rty and as - the
Bundesgerichtshof considered this infringement to be an offonqn minnt'__
the rules of internetional commerce and an action contrary to the
“interests. of nations. to conserve their cultural, her:ltm. thers is .no
doubt .. that the. -transfer of ownership, had it bun effccte&)i.n Gemnnw._';_l
would have been held to be void as contrary to orch'e pubha, o

--The . only countriea which have f‘ollowed the example of the Fedornl
’ Republic -of Germany P) combining ﬁ:e principlea of tmditw end of.-
‘abstraction. lre Greece ‘and Japnn. o o . _ o

:(Sl"'t‘.f' 6. REICHELT. Intarnational prntaction of cultursl property. Un!?arn Lew Itvloui-

1985-1, 9. 91,

{6) Cf. W. HANISCH, !. eit ) P 37. ' Co
(7) CF. G. SAILER, op, cit., p. 33, Article 103¢ of the Greek Civil Code providey that "to

transfer the ownership of wmovable property it is nacessary for the owner to hand over
pouelslon te the purcheser and that the parties agrae to tbe transfer of oumnhip"

(8} Cf. M. HARISCH, op. cit., p. 35, n, 83.



I1. The prindiple of tradz.tioand the concept of cause’

The legal! systems of the other German spesking countries, which are
likewise based on the principle of traditio, have not adopted the abstract
notion of tranafer of ownership knowr to the Federal Republic of. Germany,
The legal situation in Switzerland for example is quite distifict The Bwies
Civil Code contains no rulas ‘as. to whéther the principle of”abatraction
should be applied or recourse had to the concept of cause. Article:714 of
the Swiss Civil Code does -nio. more than provide that, for ‘the ‘transfer of
ownership of movable property, it is necessary for the purchaser to ‘be piit
in possession of the property, but it does not answer the question of
whether the contract underithe law of obligations is sufficient to transfer
the ownership or whether a meeting of wills is' necessary and, if the
latter, whether this depends on the cause of the contract or not, The Swiss
Civil Code has laid down rules only for the transfer of immovables aqd ’('IS?
opted for the concept of cquse. Article 974 of the Swigs Civil Code
refers to third parties in bad faith who cannot rely on an irregular ‘entry
in a 1and registry. ' ' e T

| The legal situation in Switzerland has led to interminable disciuseions
a8 to whether this rule permits the conclusion by analogy that the concept
of cause is likewise applicable to the transfer of movabie property or
whether, on the contrary, the Civil Code has, for the transfer of such
pfﬁpérty, establishad the applfcétioh’df the principle of abstraction, thus
following the dostrine. In 1903 the Federal Court decided in favour of the
principle of abstraction in respect of the transfer of movables and this
view likewise represented the predominant doctrine. The situation changed
in 1929 with an important decision of the Federal Court according to which
the transfer of movables under the Swiss legal asystem requires a valid
cause. In its decision upholding the concept of cause the Federal Court had
regard above all to the arguments which are still in the forefront of
discussion today, considering the existence of a cause to be necessary so
as to protect a person disposing of the prouperty without any valid legal
cause amgalnst the successors in bad faith of the other party“g.f the
contract and against the creditors in the event of his bankruptcey.

{9} Article 974 provides that: YWhen a- real right has besn irregular!y_registered. such
registration cannot be relied on by third parties who knew or ought teo have known of any
defects.

Registration is irregular when it has been effected without a legal hasis er by virtus
af a non-binding legal act.

Those whose real rights have been infringed may directly invoke the irrequiarity of the

registration against third perties in bad faith".
{10) 6f. E. von CAEMNERER, op. cit., p. 877,



The Swiss Civi]l Code alao permits the: replacement of {raditfo, by
either comstftutun poseesecrium or by the assignment of a claim for
recovery .ae is. the case under the German Civil Code, provided that the
parson dispoming. of the proporty or the third party remains in possessicn
of the property, on the basis of a special legal relationship, Although no
rule exists concerning traditio brevi manx, thie may neverthelsss aiso be
considered as being permitted. _ SRR

: Anothor examp.le 18 furniahed by, ' the. Aultr:l.an cwi.:l. Code (ABGB).
According to §380 of the ABGB, no property can be aequirad.without,a t_iflo
or without e legal manner of acquisition (tftulus and modus). Here the
Austrian Civil Code is based on traditio and on. the concept of ocguse; that
ia to say that if there is no legal sause then owner_ghrip ‘cannot pass.

* In Austris the person disposing of the property remeins the owner of it
and may call for its restitution by the purchaser in accordance with §366
of the ABGB by bringing a claim for recovery. He enjoys a’ real th_pb
restitution vis-a-vis the purchaser which is & consequence of the ‘need for
an objectively valid basic contract. :

By virtue of ‘the tmdttw and of the notion of . cause owneruhip is
considered as never having been transferrad in ‘the evant o!‘ a nubloquent

1nvalidntion of t:ha title.

Ine confomit;y with. §426 of the ABGB, movable property mey a8 a gencral
rule be transferred to another person only by a physical handing over from
the one person to the other, However the ABGB does lay down. crtain
exceptions: "Property may be conveyed by means of & declaration through
which. the owney éxpresses in a manner which cen be proved that he holds the
property in. the future in the name of the acceptor! (§428, first limb -
constitutin -posseseorium) "or in the case of an; ‘acceptor who is hold:l.ng the
‘property without a real. right, that such acceptor may possese it in the
futire on the ground. ot a real ri.ght" {§428, second limb - traditio bpcvi

mauu)

One particularity among the syatems of traditio is provided by '$a27 of
the ABGB,. namly symbolic delivery’ (tmdttw gymbo Lica).

Valid title and transfer in a legal manner (§423 of the ABGB} - titulus
and modus ~- are & necessary condition for the legal acquiliti.on of

ownership of movable propert:y

' The contract wheraby property is acquired consists, sccording to the
new doctrine relating to §§426 ¢t seq. of the ABGB, in ‘the combination of
‘contractusl agreemsnt between owner and purchaser at to the transfcr of
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ownership, and the tfangfbﬁ of-thé"pﬁOpérty}'

~ Title is not sufficient to acquire’ownership of property; 1t can only
give rise to s Fight in personam - a’claim for the handing over of . the
property. : - R |

What is to be understood by traditio is the transfer of property with
the intention on the cne hand to dispose of it and on the other to acquire
it, in other words the handing over of the property, which may be effected
with the consent of the preceding owner. SRR R

Traditfo implies a iegal transfer. Ths transfer of ownership is valid
only if the person disposing of the property is the owner of it or if he
has received authority from the owner. The Austrian Court of Cassation
{OCH) dealt with this question in the drawings cage {(OGH 3.3,1968, 7 Ob
43756)' in which it was faced with a claim for recovery concerning 49
drgwings by the painter Rudolf Wacker. o . B :

The plaintiff had given to S. drawings owned by him with a list which
he had himeelf drawn up sntitled "list of drawings entrusted to Mr 8." with
a view to théir 'sale by S. at a minimum price of 140,000 Austrian
schillings. S. however so0ld the drewings for 40.000 schillings to the
defendant and kept that sum for himself. The defendant had no doubts ‘as to
S.'s adthority to dispose of the drawings but in the plaintiff's opinion he
had not scquired ownership because S. had not been authorised to dispose of
them at such a low price. ' L ' '

' The court of first instance found that' the defendant had acquired
ownership by virtue of §367 of the ‘ABGB as . the plaintiff hed entrusted the
drawings to S. The Courp'of Appéal however upheld the claim for recavery.
whereas the Court of Cassation .confirmed the judgment at first instance:
the OGH put forward the ergument that it was necessary to protect
"confidence in the suthority to dispose of the property" of the person .in
possession of the drawinga. A purchaser who concludes a contract with a
person authorised to sel} on specific conditions but who fails to respect
them should be protected. In this case we can only gspeak of an abusa of the
authority conferred by the authorisation but not of bad:faith on the part

of the defendant.

The judgment of the OGH in the drawings case should not be seen as a
precedent because good faith, even with a view to the protection of a
legi timate belief in authority to dispose of the property, cen only be
taken into consideration in a legal system which recognizes the principle
of the abstract validity {independent then qf,a‘validntitle) of contracts
to dispose of property, as ig the gituation under the German caselaw.



This case concerned a person who was nei ther their owner, nor
authorised to dispose of the’ drawings to the def nd:nt at the price paid.
‘The invalidity of the underlying contract does Have effects” ‘according to
the Austrian law goverriing traditio. A : .

Az to scquisition in good faith a non doming, good faith cannot be
relevant at the same time to both t{tulus and modug. Under Austrisn law: the
defendant did not become the’ lagltimute owner of the drawings and- the
decision is all the more curious as there can be no dou?l ,a's to the
uolution of the raal central problem in the present dootriuc '

Generally spa‘akihg Dutch and Span:lah law follow the Fr‘eneh 'uyetem. The'y:
depart from "1t “however in that ‘they require tmdttto and !‘or this reason N
they are dealt with heras. -

Both constitutum possessoriwn and the assignment of claims for recovery
of property exist in Dutch law (Article 639 B.¥.) as in that of the Federal
Republic of - Germany. Such an agsignment is however valid only it third
party righte are not involved und, according to the caselaw of the Hogen
Raade, ownership 13 transferred only if the real rights of third partiu

are not prejudlced.

As in cother legal systems (for example in Austria and Switzerland), the
doctmne and the caselaw wavered between the principle of sbatraction and
the concept of cause before deciding in favour of the latter.

Spmiih law has opted for the principle of traditio in Article 809. ‘
paragraph 2 and in Article 1095, parsgraph 2 or the Civil che.

As is the cese under the Austrian Civil Code, a symbolig handing over
of property - traditio symbolica - such ms for example, the handing over of
keys, is to be found in Spanish law {Article 1463 of the: Civil Code),.
Cometitutum posseseoriwn may replace tradit{o subject to. the mole condition
that the property scld cannot be transferred at the time it is disposed of.
The requirement of cauge is not expressly mentioned in Spanish law end in
conasequence the s me is true of most of the legal systems of the South
American countries which follow the Spanish mystem.

{11) CF. 6. FROYZ, Gutgllubiger Mobllisrerwerb wund Rechtacheinpfinria. Festuchrift - flr

¥alther Kastoer, 1972, p. 134,
(12) The only sention eapressis verbis of cause i3 to be found in Brazilisn Isw, the single
paragraph of Article 622 of the C;vxl Code providing that: "Tambéa nae Eransfara o doninio »

tradigao, quando tiver por t:tulo un’ ate nullo“ et G. SAILER, op. cit., p. 3% t :cs.)
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111. The conseneual principle and the concept of cause

The legal syatems"gf _the German-speaking countries which reqhirei
abstraction or cause as well as traditio for the tranafcr Qf OWnerahip are
in opposition to the Roman law system adopted by the French Civil Code, The
iatter followed the practice which had already done away with the
requirement of traditio by admitting the so-called traditio j%atzva.
Article 711 of the. Franch Civil Code, which describes ail the methoda of
acquiring ownerahip. establishes that transfer of ounerahip 13 nlreldy
permitted "par 1'sffet des obligations'. This principle is axpresscd in =
very general manner in Article 1138 concerning the duty of handing over
(“obligation de donner") and is repeated in respect of contracts of sale in
Article 1583 which provides that with the conclusion of the sale contract
ownership is acquired by the purchaser. wﬁﬂlar or not the goods have
already been handed over and the price paid.

As the. French Civil Code does not require trudttto, questions relating
to possession as far s it concerns the transfer of ownership are important
in French law above all in relation to the acquisition of ownership a non
domino, This notion of ownership ia moreover of ralevance vis-d-vis third
parties, that is to say that even though a French purchaser is not yet in
possession of the property, he is already the owner of Iit.

o In application of the consensual principle, in tha case of a pledge in
favour of the seller's creditors, the purchaler of the property may bring a
claim based on Article 608 of the Code of Civil Procsdure. In the event of
the bankruptcy of the purchaser, cultural property which is still in the
hands of the seller balongs to the general body of creditors. which clearly_
illustrates the difference with the principle of traditio. '

!oat cf the Latxn naericaa ieg:l systenn hlve fuliou:d Sganlsh las and elpeeially those of
the more important States. such se nrgentlnl (Clvil Code, Articles 577 and 2524), Brazil
{Civil Code, Artigles 620/822) and Chile {Civil Code, Article 884), as well a3 Uruguay {Civil :f
Code, Articles. 758 and ;760), Colombia (szil Code, Article 754}, Ecuador (Civil Cnda, Articls
nn,. Hondur:s {ctvil Code, Artigla 711} and others. The fact that in countriss influsanced by
Roman law the contract of aale gcnerally hes effects on the transfer of: cunership hes led to

2 distinction being drawn between on the one hand the french Civil Code end the laws which
have Followed it being based on the consensual principle and on the other the Dutch and
Hispanlc Latin Americen legal systems which follow the principle of traditie {cf. E. von
CAEXMERER, op. cit., p. 680},

(13). The majority of the continental legal systems which have followed the French Civil Cods -
heve. opted for sugh. ruies. namely Belgium, Ttaly, | Portugsl {civil Cnde, Art:cles 08 ‘and
1317) and a number of South Amer1can legal systeas such as Bolivia (vall Code, Articles 1023
and 1025), Peru (vatl Cade, Articles 947 and 948) and Venezusla (Clvil Code, Articles 798,
paragraph 2 and 1474}, (CF. E. von CAEMKERER, op. cit., p. 879),
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'rho conaensual principle” of theé French Civil Code has many practical
advantageu. ‘' Howsver one drewback is: conntitutcd by the fact that Article
1585 provides as follovs- : : ‘ '

“Whenhever goods are riot' €6ld en bloc but by weight, number or measurs,
the sale ia not complete, in the sense that the goods sold sre.at. the
seller's risk until guch time as they have been weighed, counted or
measured; ...",

that is to say that'r in respect of & contract for the wsale of ‘no_odi
described generically ownership passes only efter welghing, counting or
measuring, i.s, after tha concluuon of tho contraet. : ‘

According to the prcvailing view, Article 1585 refars not only to the
transfer of risks but to the transfer of ownur-hip in mneral

Spocificﬁtiun of the goods is neceasary because if the gooa sold are
identified in a very precise manner, the person’ disposing of them cannot
chenge them to the detriment of the purchaser or of & third party wi thout
this being noted, ‘ :

‘The French Civil Code is silent a3 to the req&irmnt'bf.bauat. From
Articles 711, 1138 end 1583 which link the transfer of ownership to the
conclusion of a contract it follows thet a valid cause is the aasential
requiremnt for a tranafer of ownership.

The French system hes one pecunarity m that therse muy be a reversal .
"of the burden of proof in an action for recovery of property in favour of
the purchaser-ownar, the seller must adduce proof of his former ownershlp
and must in eddition prove that he is stul the owner because of the

1hva11d1'qr or‘ the contract or nlo.

It is important to note that the invalidit.y of t:he nle contract, nnd"
in consequence that of the transfer of omership. may also be relied on

agamut third partisa.

‘There is a rather apecial application in Itaiian law of t.he Fronch'
consensual principle. Article 1376 of the Italian Civil Code prcv;dq- as

follows.

" vIn econtracts having as their object the transfer of ownership o!‘ a
specified thing, the constitution or transfer of a real right, or the
transfer of another right, such ownership or right is transferred and
acquired by virtue of the lawfully eypressed approval of the parties."
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Italian ecivil law is based on the French Civil Code, -both of which
belong to the family of Roman Law and for this reason the Italisn Civil
Code of 1862 has witnessed a parallel historical development to that of  the
French Civil Code. Analogies are similarly to be found in connection with
the tranafer of ownership and it was only towards the second. half of the
nineteanth century that the Italian Civil Code became uubject ta. oth&r
influences and in particular that of the German pandects, '

. Whereas the Itslian Civil Code of 1862 was derived from the Fresnch
Civil Code, that of 1942 is an expression of developments which took piace
in the interim. The more recent code 8180, containa rules which take account
of 1Italian legal practice, for example Article. 1153, which permits
acquisition in good faith a non domino even of stolen property.

Ttalian law is difficult to classify because soms solutions -are
Lexclusively orientated towards 1ega1 practice and it is for this reason
that Italian law more faithfully reflects modern developments than doel the
rigid dogmatism of other legal systems. o

Italian law has opted in Article 1378 of the Civil Code for the
consensual principle, followling French law but with many nuesnces, to the
_axtent that the Italian Court of Cassation finally held thdt the parties
may in general exclude real: effects (cf. Cass. 4y 3.1969, Ne. 692 Giur. It.

1969 I, 2162).

, While questions concerning possession in the transfer of properﬁy have
-no importance in French law, the Italian Civil Code of 1842 speake of
‘handing over (consegna) (see Article 1153 of the Italian Civil Code).

In sum, whereaes the principle of traditic is applied in the Federal
Republic of Germany, Austria and Switzeriand, France has chosen the consen-
-sual: principle and Italy a variant of this principle. Here again Italian
Taw shows its flexibility and itm capacity to reflect legal practice.

The Italian Civil Code of 1942 has adapted the consensual principle - in

‘a special way with a view to finding an intermediate solution. According to

Italian law forced sale (vendita obbltgaf?{}a) ‘and sale with real effects
(vendita con effetto reale) =re possible, o

Ownership may be transferred by means of a binding contract and in any
- event acquisition a non domino may be recognized as an autonomous ground of
. transfer {cf. Article 1153 of the Italian Civil Code}.

(1) £f, £, JAYME, Konsensualprinaip und Obligatorischer Kaufvertrag- im TItalienischen

Zivileecht, Festschrift fUr Otto MURD {1981) 33% at p. 34,
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The Common Law systems occupy e special position, even though they are
in fact closer to those which apply the consenaual principle then those
which follow the prin;iple of sbetraction. Thus, acenrdzns to the English
‘S8ale of Goods Act ‘of 1979, in principle the mere contract of sale doem not
transfer ownership from the seller to the buysr: in fact there is a first,
further requirement that the goods must be specified if at the time of the
conclusion of the contract they were still unascertained (sse Sec. 16
§.C.A.); moreover in all cages the parties must intend the proporty to pass
(see Sec. 17 5.G.A.). However, if in this reapect the difference Wth ‘the
consensual principle appears to be cleasr (in accordance with the latter thc
property pesses automatically unless the' pqrties did not express a
different intention) and the system is very similar to that adopted by
German Law (the requirement of Einigung), a mors precise analysis will show
that in practice and thanks to 2 set of rules for ascertaining the parties'
intention provided for by the law (Sec. .18_5.6.3..), ,j:ha dif'ference is much
less important: ses, e.g. rule number 1 of the above-mentioned aection,
according to which "unless a different intention appears™, 'where there is
an unconditional contract for the sale of specific goods, in a deliverable
state, the property in the goods passes to the buyer when the contrect is
made ." (see Benjamin's Sale of Goods, 3rd sdition, 1987, pp. 265 et

. a

deg. ).

As far as the system followed by the United States lUniform Commercial
Code (UCC) is concerned the forsgoing considerations’ are sven more true:
although as a rule the transfer of property is subordinated to the identi-
fication of the goods to the contract once again in practice end given s
number of presumptions, the various solutions appear very similar to that
adopted by thome syatems which in principle follow the consensual principle
(cf. 52-401 (1} (2) (3); §2-501 (1) lett. {8) of the ucc)

Iv. Other principles

 There is no fourth group which combines the consensugl principle snd
the principle of abstraction although the laws of the Scandinavian
countries recognite e transfer of property which is subject to no
particular principle, such transfer being effected by successive stages,
namely the conclumion of the contract, traditic and the payment of the
price., The purchaser is accorded a '"real" protection by the conclusion of
the contract; ih effect use of the property by the creditors of either the
gseller or the purchaser is not possible between the conclusion of the
contract and traditioc. In the relations between the parties the notion of
transfer of ownerghip has hzttgl)a importance, being of relevance only +to
relations with third parties. :

(18} CF. &. SAILER, op. cit., p. 45.
2. L2
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This chapter has,’ in conformity with UNESCO's request, been devoted to
. the transfer of ownership under the civil iaw in a number. of legul syatems.

As ;n the f:rst ‘study, in whieh a eempangtive 1aw survey was made of
.acquisition in good faith g non dbmzno, an attempt has here been made to
provide a similar aurvey in respect of the transfer of ewneruhgp. For the
purpose of illustrating the wida differences which exist in this context, a
classification has been made of the general principles {traditio,
abstraction, conlensus“hn¢”¢dusel. ' ‘

To end'this cﬁapter} Eﬁe‘fqllowing'éondluaions may be_drawﬁ:

(1) The oivil law rules concerning the transfer of ownership of
nmuhaumonaﬂﬂwmtwmumwdwwﬁmonmﬂMrmw
are viewed in isolation or clasaified in accordsnge with gsneral
principlaa. " o

(2) Notwithstandiﬂg the many rules relating toc such transfer there is
none in existerice designed especially for the protection of
cultural property. As regards the rules relating to acquiaition in

. good faith a non domino, their effects on the protection of
_'cultural property vary congiderably (Chapter III}, . :

(3) The same rules apply to the transfer of ownership of cultural
_property a8 to that of other property

{4) Among the civil law rules ralating to the transfer of ownership, 1t
is possible to identify certsin aspects of particular relevance to
the protection of cultural property to the extent that cultural
property might be seen as a sui generis kind of property ‘These

‘would constitute a unified basis for the ways of tranaferring
ownership (¢<tulus and modus).. '
A special rule relating to acquisitiVe prescription could likewise
_be devised for the protecticn of cuitural property. :

" (5) A detailed examination of the transfer of ownershtp in the light of
private international lew was not requested in ccnnection with this
5 tudy although s harmonisation of the rules governing transfer of
ownership from that angle could offer an effbctive protection of

cul tural property..
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'CHAPTER: II

~'The definition of cultural property .

Up to now 1t has not proved possible to find any uniform definition of
cultural property and although experts are of the view that such &
definition would be highly desirable, they are conacious of .the
difficulties its framing wéuld involve, o S

Each country heas 1its own national definition of culiural pnpperty.[.u.),
and even in the international conventions -the doi‘initiomr_;nre differsnt in
‘¢ach case. The explanstion is to be found in the fact that.the concept of
cultural property depends not only on national, artistic and sccio-cultural
factors or on cultural policy, but very often also on material factors end
the artistic tendencies which reflect the spirit of the age.

' Whereas e¢ach national definition is directed towards the aim of the
national protection of cultural property, each international  definition is
framed with the purpose and scope of the convention in question -in. mind.
Thus the definition in the 1970 UNESCO Convention rsfers to its subject-
mat;f;er, namely the means of prohibiting and preventing(}l;f illicit sxport,
import and transfer of -ownership of cul tursl property. This definition
(see Article 1 of the 1970 UNESCO . Convention) has in effect established
categories of cul tuwral property although 1t has found neo unified oriterie
parmitting a definition.

‘One thing 1s however certain: since the adoption of the 1954 Hague
Convention for the protection of cultural property in case of war the. term
‘wciil'tural property’ has acquired a uniform connotation at both nationmi. and
international level and indeed it has als?l ﬂubsequently been wsed in al'll
diasciplines, even with retroactive effect.

{18) UNESCO has already published two volumes which centain a collection of extracts fron the
legislatisn in force in &5 member States. These volumes were published in English in 1984
under the title "The ‘protection of moveble culturel proparty: Compendiun of leglslotive
texts. Cf. also BURNMAM, The Pretection of Cultural Property: Handbook of National
Legisletion (1974}, _ '

{17) R, FRAQUA,  Convention concernant les mesures ) prendre pour intsrdire et seplcher
1'ispsrtation, )'expoctation et . le .transfert. de prepridté illicites des blens culturels
{Paris, 1970). Commentaire et apergu de quelques mesures nationsles d'exéeution.

{18) CF. 8. REICHELT, op. cit., p. 85. -
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In Austria, for example, a statutory definition of cultural property is
to be found in §1 of the law on the protection of cultural property:
according to that provislon, cultural property is '"movable or immovable
property c¢reated by human hands which is of historicel, artistic or
cultural importance and whose preservation ig in the public intereat® (cf,
§1 DSchg 1923 in the 1978 versien), |

. §ince the new Austrian law of 1986 prohibiting the export.of cultural
property (AusfVG), there is an identity betwesn cultural property oe
defined in §1 DSchg and in §1 of the AusfVG which for ite .part refers back
to Article 1 of the 1954 Hague Convention. In other words the terms are
employed as though they were synonyms even although they are not exactly
~ synonymous, this bteing due to the fact theat in the Austrian understanding
of cul tural property the public- intersst is a necessary condition whercsas
this requirement is lacking from Article 1 of the Hague Convention.

The term "cul tural property" is itself already a significant example of
the interdependence which exists between the national and internationsl
domains since notwithstanding the different values which they repreosent
they have a common purpose, namely the protection of cultural property.
This interaction between the national and international. domaine should be

“foliowed in the future. '

) "sb':‘nming up the status quo, it may be affirmed that until now the only
attempts at a systematic approach  have been on & maximalist or on a
' minimalist basia.

 The meximalists aspire towards a comprehensive registration of cultural
‘property which would be achieved by the method of enumeration. Even if this
“method is-moBt certainly difficult to apply. because the. liste must be
congtantly up-(diagtléd,--:l.-t is howsver that most frequently. followed in the
United Stetes. : - " ' T

The minimalist' method on the other hand merely lays down general
principles and here ftwo approaches are possible: categorisation and

cléssifiqation:

(a) categorisation provides only general descriptions of cultural

property.
.(b)_‘qléssi!‘ication"' for its part establishes certain values, as for
instance in France and in countries influenced by the French model.

{18) Cf. 6. REICHELT, op. cit., p. 69,
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As each aystam has  both advantagss and disadvantcge-, there ares Illo
mixed systems, for example that of Canads which proceeds on the basis of
categorisation combinad vith t.he method of enumeration.

If the pim is & unified law for the inter-natzional protaction of
cul tural pmperty thep it is necessary te find, in addition to nationsl
criteria, a common criterion which is recognized as valid for the
protection of the cultural property in queation: this eriterion is the
qualification of eulturnl proportx sither as rgs cmrcim or es res. extra

cmmreim.

- Cultural property which is res extra commerciwn can neither be acquirsd
in good faith nor constitute the cause of the contrect. Each country must
decide for itself what it understands by res eztra.commercium but the
simple fact that the qualification represents a unifying factor already
offers the guarantee of a certain degree of effective protection of

cultural property.

There exists in each legal system movable property which, on-account of
its particular characteristics, is not subject to the law which usually
_governs trade in goods. The legislator has, in respect of such property,
enacted epecial rules (for exsmple re¢s religiosae cannot be wold without
rtljig_fguthoriaatiqn of the competant ecclesiasticel autherities). -

_ I'ri ‘Italy for example cultural property which is res extra commereium
undar Article 1145 of the Italien Civil Code of 1942, "Poesession of things
extm commerctum: The possession of things of which ownerahip cannot be
acquired is without effect is listed in special laws, .

Article 23 of the law of 1.8.1839, No. 1089 on the protection of
property of artistic and historical interest classes cultural property in

the version of 8.8.1972, No. 487,

In Austria the law of 1986 prohibiting the export of cultural property
{AusfvVG) contains a list of cultural property which may be exported. This
list is regularly up-dated. By a contraric reascning this list likewise
indicetes that cultural property which cannot be exported without an
authorisation from the Federal Office for Cultural Property.

The French legnl system excludes as a matter of princi.ple commerce in
property belonging to the vpublic - domain" end in conaequenca the
acquisition of such property is not posaible. There is however no single
reply to the qQuestion of what must be considered aa falling within the
public domain. It is therefore a matter of dispute among experte as to
whether or not pleces of art in museums and manuscripts in libraries belong
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- to the publie démain, Ify:on the. other hand,’ the 1“ has expreealy provided
that: ownership of property- cannot be transferrud, then in né event c@an auch
property be acquired by a .third party. purchalins it in good faith.

The law of 31,12.1913 on. his’corifzdnor.auments demonstrates that
acquisitiun in-good faith 1® not. pqutbie. A

, The corresponding legialation in the PFederal nopublic of Gornnw is
- "the law according protection against the export of cultursl property" of
6.8,1955 as revised in 1974, Acquieition in good faith of cultural property
registered' in accordance with this law is not pouible.

g . The lagnl syatems of the Social:lnt countries racognize d.t!'rarent typu
,.,-_‘of ownershj.p. Property owned by the Etate 1s not attachable end uuoh
'property in theref‘ore to be coneiderad as res extra cammercimo :

In Canada, the 1974 Cultural Property E:xport and Impoi*—t‘, -Act sets out
six categories which provide the guidelines for establishing a Control List
end for five of those categories it sets minimum value limite. Objects with
o value below the minimum values are not included in the Control List:and

.no permit ia therefore required before. exporting them. It is importnnt to
.. note that these minimum values cannot be Iowered without . parlinmntary

amendment although they may be raised when appropriate. To determine
whether or not an object is subject to control it is not the Act which
..'shotld be consulted but rather the Control Ligt itself ae the former merely
.. describes the rather open-ended limitation of: the: list and the lowest fair
. market value in Canada which can be sat wherfﬂ’) the latter providqu 1_im:ltn
Tor carefully defined categoriea of cbjects. A e

(20) See the case of the msdenna stolen From a church in Batz-sur Mer in France in 1978 and
in this Fegerd J.P. VERWEUL "Forelgn export prohibitions: cultursl treasurs and slmerals®,

Netherlands International Law. Ra\iieu. 31 {1984) pp.. €19-427,
{21} Sze; for other countries, %&e UHESCO fompendiug. of . legislatnve texts:

sovable cultursl proparty.

The protection of



CHAPTER III

Tha protection of cultural properta and
acquisition in good faith a non dmina~ ‘the ‘right to pmntz

I. General oconsgiderations

The questione asgociated with the acquisition in good faith of cultursl
property a non demino were deslt with in the first study in which: the
conclusion was reached that the principles governing the protection of
acquimition in good faith should: have regard to the nud for laouriw in

t-.he art trado.

A number of observations on the first study wsuggested that when
contemplating the protection of cultural property, other consideratieml,
‘such ua thoase ralating to security in the art trade, should not be taken
1nto account (ef. L.V. Prott). -

On the other hand, one must, with Fraoua, recall that good faith is &
fundamental principle of civil law in the continentael syﬂtm althnu.h it
has been qunlified by many exceptions. .

In this context it should be resffirmed that if attention was
concentrated in the first atudy on guestions: relating to good faith, that
was because of UNESCO's request to do so in the light in particular of the
1974 draft LUAB, which is not the case with the second study. :

Having regerd to the observations on the first study, and given the
recommendation contained in that study concerning civil law, the question
hu been taken up sgain here with ths sim ‘of snsuring the effecti.vo
intarnational protection of cultural property. - : o

Since no new general regulation of the matter &t internstional level i
conceivable in the near futurs, the possibility should be considered of
adepting the respective national rules which meke provision for the
protaction of acquisition in good faith with & view to the restitution of

the cultural property so acquired.

" However, such en adaptation should only be contemplated in ceses where
the protection of acquisition in good faith a non domino exists as a form
of transfer of ownership in the particular legal system.
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There must moreover be one asawn#t:ion, namely that any new laws
relating to acquisition in good faith should be concerned only with
cultural property which. would, as already noted in the first study, require
the existence of a deﬂnition qr qmlificat:lon or such cultural propcrtar

Given however that the axistinz criteria for a definieion under
national law are so differeut, it ie the various national legal systems
themselves which should proceed to the qualification and the determinstion
of the criteria which are necessary and sppropriate in this connection,
gince the great diveraity of cultural property excludes any ponibil:lty of
Buccenfully estghliahing intemational crtt:ar!.a. (See chupter II. auprc).;

An optimeal protection of the internationnl and nut:lonnl tmnafor o!‘
cul tural property could be achieved by denying totally any lagnl protection
to the acguisition in 3ood faith of cultural property. .

Even in those 133&1 s,yatems which a8 a generul rule protect aﬁquisition ,
in good faith, such acquisition of certain types of cultural proparty is
not at present protected (property within the public domain, export
prohibitions etc. e

As regards cultural pz'opertar. another way of redueing to a minimum ‘the
protection of its scquisition in good faith a non domino by recourse to
public law would for example be a system of registration of cultural
property ulthough soms reservations based on practical connideratiom have
been exprauaod regarding registration in the observations on tho first

atudy.

‘ The mere fact that many legal systems do not protect acquipition in
good feith does not howsver result in an effective protection of cultural
property aa there is nlways the poaaibility that such property w:lll be
moved to countries whose legal uystems accord. ‘such protection, thuu_ )
rendering impoasible the restitutien or return of the cul tural property.

- The comparative law survey in the f‘irst study showsd wide differencesk
in the legal treatment of acquisition in good faith in the different legal
systems, varying as it does from full protection to (m )protection at 111.
with other systems adopting an intermediate position.

, In addition to the widely differing attitudes toc good faith, it should
be recalled that many exceptions a.nd limitations are to be found even in
those lagal systems which in. general admit the principle of good faith.

(22) Cf. G. REICHMELT, op. cit.. p. 103,
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From this overall view of the question of good faith the conclusion may
be reached that a definition of the acquisition g non domine of cultural
property is neither .poseible nor  useful when the desirad aim is the
international protsction of cultural property.

7 xt is thaqure necessary to gecartam whgther there alrondy exiat, in
- those countries whose law mccorda protection to acquisition in good faith,
rules permitting thc r--titution of the proparty and, if not, whether such
rules should be introducsd without affecting the existing institution of
the protection of scquisition in good faith. Here & choice exists among the
different forms of the '"right tc payment" which is elresdy widely
racognized in some legel syatems and not only in connection with cultural

property.

I1. The right to payment

~  Meny legal systems accord the purcheser in good falth a right_ to
payment in the event of his acquiring movable property a nom domino. .

The rules vary conaiderably from one legml systam to another but in
general the effect of the right to payment is that the purchuaer,in good
‘faith may, subject to specific conditions and ageinst restitution of the
property, require compensation for the price paid by him. Four aspecte of

the question will be conaidered:

(A) The right to psyment in various legal systems

(B} The function of the right to payment

(C} The scope of the right to payment

{D) The importance of the right to payment for the 1nternationa1
T protoetion of cultural praperty' :

A. The riﬁht to payment in verious legal systems

The right to payment constitutes an intermediate solution betwsen the
sxtremes of an unlimited protection of acquisition in good falth a non
demino and & refusal to accord any- ‘'such protection and the preparation of
new draft laws shows a certain tendency to increased recourse to the right

to payment.

It is applied in such a different manner in the various legal systems
that no method of clessification is possible, various forms of the right to
peyment being known in the French, Swise, Portuguese, Scandinavian, Dutch
and Hungarian legal systems.
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(1) Franae .
Article 2280 of the Civil Code provides as follows: =~

_"If a person in possession of stolen or lost property bought it at a

fair or in a market, or at a public sale, or from a merehant salling

- similar apods, the original owner ma&y only recover the property by
: reimbursing the price paid by the peraon in posseasion of 1t" o

. _3, .

,French law recognizes the right to payment of the perlon in possolaion.
The formar owner may requirs restitution of the propsrty by = purchaser in
good faith againet reimbursement of the purchase price. However acquisition
in good faith of movable property at a fair or market or at a publle sale
or from a merchant selling similar gooda is a necessary condition.

The application of Article 2280 of the French Civil Code is limited to '
"a pereon in possession”. If a subsequent tranafer ia not effected in the
circumstanced deecribsd in that article, the former owner may call for
restitution of the stélen or lost property wi thout having to reimburse the
price paid (unlike the proviaione of Article 934, paragraph 2 of the Swiss

Civil Code)

The rulas in force in Belgium and Luxambourg ‘are - identical to the
'Frenoh rules.

(2) Switserland
_Article 934 of the Civil Code provides that:

"], The possessor whe has had a movable object stoian?from'him. or
who has lost it, or who 1s disposseseed of it in some other manner
independently of his uill, may reclaim it during e period of five
years. - - T ) o

- . 2. When the object hes been scquired et a 'public auction, at a
. market or from a merchent dealing in objects of the same kind, it may
no longer be reclaimed from either the firet purchaser or from any
other bona fide purchaser, unless the purchaser is raimburaed for the

price he has paid.

. 3. Restitution 1s moreoﬁerf;gubjact to the rules concerning the
"‘Pights of the possessor in good faith".
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Unlike French law, the Swiss legal system, which slso mikes i,whvillon
for the right to payment, requires that the third party purchue be in good
faith, . This right to payment exists for' a period of ﬁve years, The
compensation payable is equivalent to the price paid by the bona fide
purchasgr himself: that is to say the pumhuaa price and not. the personal
value attached to the property by the or'f:l.ginal owner, -

The la?g Furchassr has & right of retention over the property ngninst
the owner, \

(3) Portugal

‘The: former Portugusse Civil Code of 1867 did not desl with acquisition:
in good faith. In principle the new Civil Code of 1966 doea not recognize
‘the acquisition in good faith of movable property. The owner may call for
restitution of his property from a bona fide purchaser - whether or not it
has been lost; in the svent of acquisition from & desler selling objects of
the pame kind the owner muet however compensate the bona fide purcl?ggfr for
the price paid by bim {Article 1301 of the Portuguese Civil Code).

{4) The Scandinavian sountries

In the Scandinavian draft on the protection of the acquisition in good
faith of movable proparty, the right to payment is limited to property
which is of particular personal value, that is to say of more than Just
pecuniary value, in excess gf its economic value, and acquisition in good
-fatth is thus givem 2 high degree of protection. ‘The Danish, Finnish and
Swedish drafts ‘are almst identicel, only Norway hav:lng( dsl)-tancad itselr
from those proposais, its own law already being in force. ) ,

' In Sweden, it is possible to acquire properw in good faith a non
domino, ealthough the purchaser must return the movable property to the
former owner against reimbursement of the purchase price and related coste,
on condition that restitution is sought within e period of(i{'tan’-ee years from
the time when the property ceased to.be in his poesession. .

. N ' _
{23) CF. E.W, STARK, Commentaires du Code civil suisse, 2 e &d. wvol. IV (1984}, p. 383,
{26) Cf. K. SIEMR, Dsr gutgliubige Erwerh beweglicher Sachen - Neue Entwlcklung 2u eines
slteén Probles, Zeitwchrift fUr verglsichende Rechtswissenschaft, 80 (1981}, p. 281,

(25) Cf. K. SIEWR, op. cit., p. 279, note S0.
{28) Cf. H. HESSLER, Der gutgl¥ubige Erwerb in der neuersn schuedischen Rechtsentwlcklung und

dew nordischen Gesetzantwur®, RabelsZ 32 {1988) p. 284, .
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{5) The Netheriands

The law at present in force grants a right to payment to s person who
acquires movable property in good faith subjebt to wspecial conditions
(Article 2014 1I, 837 of the Blirgerlijk Wetboek). The new Netherlands Civil
Code, which is not yet completely in force, lays down rules similar to
those which are at pr(?ﬁnt applied in Qweden {Art. 3.4.2.3a, paragrephs 2
and 3 of the N.B.W.). :

(6) Hungary

A right to payment based on the Swedish model has existed in certain
situations in Hungary since 1960. However this right can only be sxercised
in relation to_ the acquisition for value of property purchased from a
person other(ﬁﬂrn s merchant (Article 118, psragraph 2 of the Hungarian
Civil Code). :

B. The function of the right to payment

(1) The function of the right to payment is to strike & balance between
those legal systems which do not recognize acquisition in good faith and
those which do se to varying degrees.

(2) The right to payment ie not necesaarily linked to the protection of
acquisition in good faith. ' :

" Some legal systems accord full-protection to  the acquisition in good
faith g non domine of movable property without howsver admitting the right.
to payment (cf. Italy), while others provide, in the case of boma fide
acquisition, for the restitution of the property to the former owner
against reimbursement of the purchaae price (e.g. the Netharluncs. N.B.W, =

not yat in force).

(3) Many legal systems protoct acquisition in good faith “to a 11mitedf
extent only, while granting the right to payment (Balgium, France,
Luxembourg, Spain, Switzerland). Moreover, the owner is entitled to claim
recovery of the property from the bona fide purchager,

(4} When the right to payment does exist, it is dependent on the legnl
protection accorded by the different legal systems to acquisition in good

fai th.

(27) Crc Kl SIEHﬂ, GEI Cit.. gp' 2?5"'276-
{28) LFf, K. SIEHR, op. clit., p. 276 and 285,
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(5) The question of whether lthAJZright to pay@ént applies to all
property acquired in good faith or whether it is 1imited to property of
more than just peguniary value is likewise dealt with differently,

!

'¢. The scope bf:the'r;ght to pq&ﬁenﬁ

The scope of tha right to payment veries in the different lagal
systems, Two aspects are important for this study:

(1) The right to payment is sometimes accorded to successive purchasers
{Swi tzerland) and sometimes rsfused (France}.

(a) As to the right to payment of successive purchasers, it is
sufficient that an earlier purchaser acted in good faith and
was entitled to payment. The question arimes of vhether the
right to payment of the preceding purchaser may be tranferred
to a succesesive purchaser. Moreover, should the nright to
payment be calculated on the basis of the price paid by the
first purchaser or that paid by 2 subsequsnt purchaser?

)" (b) Some legal systems exclude the transfer of the right to
payment, granting it only to the peraon who was diract 1y
entitled to it. ' ,

(2) The right to payment under private international law in the event
of a change in the applicable law (Qtatut9HWesaksel).

If property acquired in good faith is moved to another country with
diffarent rules governing the granting of the right to payment, the problem
of the connecting factor to determine the right to payment arises. 1f asuch
a right was acquired under the law formerly applicable, it will se a rule
continue to exist notwithatanding eny change in the a? %*cahle law arising

from the tranafer of the property to snother country, unless mandfggfy
rules of the new law do not admit reccgnition of the right teo payment.

{29) For 2 contriry opinion, see the decision of the BGH of 8.4.1987, VIII 2P 286188. Nate on

thie decision by STOLL, IPRax 1887, pp. 357-360.
{30) Cf. K. STENR, Das LBsungsrecht des gutghubigen KMufers ia Intarnationalen Privatracht,

Zeitschrift fir vergleichende Rechtswissenschaft, 83 {1984}, p. 110,
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D, The importance of the right to paxmant for_the intarnational grotaction
of cultural property . : :

If one takes as a point' of deparfure the assumption that the protection
accorded under private law teo acquisition in good faith of cultural
preperty a non domino runs counter to the aim of the internationsl protec-
tion of cultural property, then it is necessary to consider whether the
.effects of such acquisition which militate against the protection of such
property, may be avoided or mitigated by the right to payment.

Existing lawe or drafts may be taken as a basis for a possible
solution. - ‘ S

(1) The importance of the right to payment as already applied

From the standpoint of private law rules cohcerning the tranafer of
ownerahip. the right to payﬂent entails: '

(a) the facilitation of . the restitution of stolen, lost or missing
cultural property to the former owner.

(b) an increamed risk for purchasers in good faith and, in most cases,
also for successive purchasers that they will not be able to retain

the cultural property acguired by them;

(c) the facilitation of the restitution of cultural property which has
' been acquired by meens. of the reimbursement of the purchase price .

which has already been paid;

- (d) an extunsion of the 1egal remedies available to ‘the former owner in
©. the sense that noh only may he bring a claim for recovery of the
‘ cultural property. he may also abtain its restitution.

{e) ‘the restitution of cultural property acquired in good fnith éven in
- cases where 1t has been moved to another country or of a change in
the applicable law (Statutemreschel);

(f) a reduction of the insurance risk {obgervations of Crewdson &n the
firgt study}.

(2] The right to payment ae it might be in the future"

It is necessary to contemplate a right to payment in all those legal
systems which currently acknowledge acquisition in good faith a non dominc
without at the same time admitting the right to payment, those who refuse
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to recognize such a right basing their argument on the need to ensure the
security and the 1nterastn of the art trade. :

Tha legal pqssibilitj,as of. institutinnalisi.n; the pight ‘lm mmnt munt
be considered; ‘ ,

{a) Reform of national legal systems by the introduction of the right to
payment in respect of the acquisition in good faith of movablea in
gensral, o

Thera hnve been some moves towards law refom in connasction with- um
.acquisition in good faith of movsbles, for instance: ' '

7 {4} Before 1967 Portugal had no tradition in roglrd to soquisition in
: good faith. The new Code has however, subject to apeciel
conditions, introduced this concept and has recognized the right

to payment {cf. Chapter I1I, supral.

(11) 'The Dutoh Niewe Biirgerlijk Wetboek provides for the right to
payment against reimburasement of the purchase- price. . :

(i1i) The Scandinaviagn draft is of particular intereat. It.accords a

' right to payment only in the event of scquisition in good fwith
of property which, apart from its economic velue, has a purely
personal value; that is to say in respect of property which is of
more than pecuniary importance to the former owner or for whom
the restitution or the repu.rchaso of the property hn & special
significance. (qf. Chapter 11X, supra).

_ These. exampias of legal :Ln.novations are intended to show that it is :ln
principle poesible to reform national legal systems in, connection with the
right to payment and that the question is a topical cne.

_A general introduction of the right to payment of the bona fide
purchaser of -all property, and not just cultural property, would have the
great advantage: of avoiding the need for a definition of cul turel property.

(b)- Theistablishment of a .right to payment in respect only of the acquisi-
tion in goud feith of cul tural property.-

The worldwide importance generally attached to cultural property today
Justifies the importance accorded to it by private law. The protection of
cultural property has up to now been ensured internationally by conventions
such -as the 1970 UNESCO Convention and nationally by rules of public law
(export prohibition laws), but with a view to a global protection it is
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necessary to consider whether' additional fn-l:e‘ans .of protesction might not be
devised from the angles of both private and private internationsl law,

Moves should be made in the systems of private law towards the
establishment, alongside the traditional existing ca_tggori,és of tangible
and of intellectual property, of a new notic Ff “cultural property” as a
guil generis category with legal implications, T

The Scandinavian draft, which has introduced the new notion of
"property of more than just pecuniary valus" and which acknowledges the
right to payment orily in casea of the acquisition of such property, affords
an example which should be followed in the elsboration of ‘» future law
regarding the protection of cultural property., In this regard it is the
definition of culturel property that conatitutes the main difficulty in
" introducing a right to payment in the event of the acquisltion in good

faith of such property.

It hae already been proposed that the criteria for such a definition be
determined in accordance with a method of qualificstion by the varicus
national legal systems (cf. Chapter II, gupra). If regard were to be had to
this suggestion then the relevant lex for{ would have to be applied for the
purpose of characterising pé-operty ‘a8 cultural property and it would then
be for the lex fori to decide whether or not a right to payment exists.

(3) Limitations om the right to paymht

The right to peyment is in principle related to the former owner's
limited right to repurchase the property. The owner may assert his right to
restitution within a fixed period and it is only during that period that
" the former owner's right to make payment may be exercised. On the -other
" hand tHere eximts during that period 8 right to retmin the property until
such time as the purchase ‘price has besn reimbursed. :

The periods within which the right to restitution muat: be invoked
differ from one legal system to another. For example in Switzerland it im
five yearm, in the Netherlands and Sweden three, the period beginning to
run from the time when the former owner no longer has the property in his
possession. A lengthier periocd would be conducive to a more effective
protection of cultural property although on grounds of legal certainty it
should not exceed five years.

(31} ¢f. A, CREWDSON, Culturu! Property - A Feurth Estate?, in Tiu Law Soclety's Gazette,
1984, p. 128,



- 31 -

Finally, reference may be made to some observetions on the firast study
in relation to the right to payment.

As to Mr Chatelain's comment, it may be recalled that the French Civil
Code conteins a rule ori ‘the matter and that in conseguence a special rule
for cul tural property would not give rise %o insurmouritable problems,

¥ Rolland and Mr Freoua are both sympathetic to the proposal to
introduce a right to payment in connection with the internstional protec~
tion of cultural property, the letter however amlluding to the finencial
difficulties which might be sxperienced by the poorer countriss ‘although
‘this prioblem coum be reised in a broader cohtext which would” alao Meludo_r

the political aspects of such protection. :

s Prott's refersnce to Article 7 (b){ii) of the 1970 UNESCO Convention
(... "paying Jjust compensation ...") would not be of assistance in relation
to the private law notion ‘of the right to payment since, under -the
Conveneion. cdnpansation would be pud by the State (public law), .. .

Mr Crewdson's suggestion that regprd ‘should bu had.to the conditions of
insurance guarantaea in connection with the right to payment is certainly
of great importance for cultural proparty.

It should once again be recalled that the right to payment, which is s
familiar concept in private law and private internationel iaw, may usefully

édntribute to the restitution of cultural property to the former owner only
in those cases vhere restitution is sxcluded by the protection accordad to

bona fide purchasers.
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CHAPTER IV

‘The role of mandatory rules (lot de _po.liaci ‘
in the international protection of pultural property

I. General apnaideraﬁiana

Until now attention has been focused on the poseibilities of providing
international protection to cultural property on the "basis of civil law,
the essentis] point being the right to payment by the original ‘o\m’ab of the
bona fide purchaser. '

Another possible way of bringing about the restitution of cultursl
property is however offered by private internaticnal law 'ﬁhrcugh- the
application of mandatory rules and in this connection i,t_ may be recalied
that the first study recommended the recognition of foreigh ordre public so
ag to ﬂ-uaa}«te3 ”mternat;ional ordre public an effective instrument of
protection, "'In .sccordance with present trends in private international
law, this idea of international ordre public has been developed through
mandatory rules for the protection of cultural property. '

Mandatory rules, although belonging to the domain of public law, have a
certain influence on private law. They are, above all, inastruments of
economic policy, for example rules relating to exchange controls, cartels
etc, | o '

The recognition of mandatory rules for the protection of cultural
property would offer a legal solution drawn from private international law
which might permit the restitution of culturs! property to the original
owner. The special comnecting factor of private international law provided
by mandatory rules for the protection of cultural property could exarcise
gome influence on illegal traffic in the art trade, independently of

cul tural poliey.

I1. Different aspects of mandatory rules

!

Mandatory rules are in general rules of public law and are not epplied
under private international law, al though today many exceptions are being
made to the principle of the non-spplication of public law, the mest
important indeed being in connection with mandatory rules.

{32) Cf. 6. REICHELT, op. cit., p. 131,
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_ The question of the 1n"!'iu_ence ‘of mandatory rulee of public law on civil
law, and in particular their effect on international contracts, stends at
the crossroads ‘of private 1nternational law and public law and - presents
three aspects: : o

= mandatory ruies of tha Iqw abosqu by the partiea ar or th-t ﬂhgch
would normally be applicable to the contract; : ,

~ mandatory rules of tho Zax fbrz which are ‘met up’ against rulos of
foreign law which govern the contract; :

- ‘mandatory rules of another law {that is to- say nelther the lex fort,
‘nor the law chosen by the par S’b" nor yet a@nin that uhich wula
normally govern the eontract). :

' The prevailing doctrine is genera)ly speaking disposed to accept. the
first two types of rules, unanimity existing only in resmpect of the third

category. It is precisely these rules which need to bezscpnsidered 1@
relation te the international protection of cultural property.

III. Two poasibilitise for applying mandatory rulee
Two coﬁnectihg factors are available:

- the law governing the contract, namely the Einheitsankntipfung

- a.special connecting factor {Sonderankniipfung).

In the contcxt of this study, the author would st15 her preference for
"the upecial connecting factor, According to Wengler who areltod'thg
concept of Sonderankniipfung, it may be applied on condition that: '

- the State indicates its willingness to apply the mandatory rulos;

- there is a cloze link between the mandatory rules snd the matter .in
 hand;

- the mandatory rule is not contrary to national ordre public.

{33) MARTINY, WUnchsner Kosmentar, on art, 12 EGBGE, paragraph 329, vol. 7,
(34) S. WENGLER, Dle ArnknbDpfung des zwingenden Schuldrachts is IPR, Zeitachrift  flir

Vergleichende Rechtswissenschaft, {1941}, p. 54.
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_IV The socza—polzttcal camponent of mandhtary rutee aa "Sbndbranknﬁpfhng

The special connecting factor was, in Wengler's opinion, originally
viewed in general terms before being applied to more apecific matters,
al though always in the context of economic policy and it is only recently
that mandatory rules have been envisaged as a protective measure, for
example in the field of consumer protection.

In so far as socio-political conuiderations have been introduced into
private law, the scope of mandatory rules has bsen extended. It is in thim
way that a new kind of mandatory rule has been created and developsd and,
in conformity with prevailing trends, mandatory rules have also been
developed with a view to the international protection of cultural property,
a field which calls for the spplication of such mandatory rules.

For the application of such mandatory rules, it is certainly neceasary
for the ordre public to bes clearly evidenced by the State which has laid
down those mandatory rules.' :

Bince the genera] criteria for the application of mandatory rules are
insufficiently precise and developed, it ie necessary, both for the
international protection of cultural property and for the security of the
legitimate commerce in works of art, to establish ﬁpecial mandatory rules.
Such rules would be applied independently of the law normally spplicable.

V. The praattaal umportance of mandatory rulea fbr ths tnternatzonat
protection of cultural property : -

- (&) Hitherto, the question of the restitution of cultural property has
. been- dealt with in a political context and. in that of ‘public law for those
States which have sdcpted the 1970 UNESCO Convention. ’ e

The application of mandatory rules provides 2 new legal basis for the
restitution of property to the country of origin, independently of the
possible application of the UNESCO Convention which complements it, in
which connection it mist be stressed thfg )the 1970 Convention iam of
indirect rather then immediate application.

It follows from the fbregoing that what is being contemplated is the
application of mapndatory rules with a view to the international protection
of cultural property which should be directed only towards cultural

property of more than just pecuniary value.

(3%} R. FRAOUA, op. elt., p. 103,
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i “One result of this new kind _of mandatory rules "is a certain
politicisation of private international law which reflects current trenda.

(o) The mpplication of mandatory rulea would require judges to ‘identify
the various interesta involved and the consequences of ﬁﬂ appl Leation,
which was not done in ‘the case of Few Zealand v, Ortds and, in the
Nigerian case, ' only in a roundabout way. ' : =

Since what is under consideration is & new type of mandatory rule, it
18 necessary, out of regard for private {nternationsl law, to turn firet to
the criteria normelly followed, that is to say that the State must indicate
its intention to apply the mandatory rules, that thay:hust be ofrroloﬁiqoe
to the matter in hand snd that they must not be contrary to nationel ordre
publie, with one modificatien_ however of the last ‘requirement, namely
respect for the more rigorous notion of international and not merely
national, ordre public. Moreover, /in connection with the protection of
cul tural property, regard must be had to "the purposs of the [mandatory
rul;s] ““d(EEf consequences ol their application in reaching an appropriute‘
solution”. ‘ :

Ae an illustration of the practical importance of mandatory rules for
the pﬁ??ction of cultural property, reference may be made to the Danusso
cese:  Ecuador requested the restitution of e collection of pre-
Co;oinbi'an artifacts which had been illegally exported from the country
between 1972 and 1975 and imported to Italy by Danusso who mounted a highly
successful exhibition in Milan. The Turin court scceded to Ecuador's
‘request in recognition of that couritry's export prohibition law a&s the
property in quedtion was of great nati’.;}nal importance, even though the 1970
UNESCO Convention had not yet entered into force. The fact that the “court
ought not to have accorded such exteneive protection to the pre-Coleédibian
collection in the absence of sufficient legal grounds for so doirig.
underlines a genuine need for eatablishing mandatory rules for the

international protection of cultural property.

(28) cf, Attornsy-General of New Zealand v, Ortiz and others, (1983) 2 A1 England law

Reports 93. . PP .
{37) CF. G. REICHELT, op. cit., p. S1, mote 20. = =

{38) Article 19 of the Swiss Federal 1aw on private internatlonal lsw of 18 Deceaber 1937
which has yst to enter into force. ’ _ ‘ } .

{33) Tribunale di Torino, 25.3.1982, Rivista di Diritto Intarnezionsle Private ¢ Processusle
1982, p. 62%; see, in this regerd, K. KREUZER, ﬂusllndiuches'iirtuha?hrlqht:yqr;gc—utt:htn
‘Gerichten, Zum Einfluss fresdstaatlicher Ei'ngrif'hncrnen auf private Raehtsgllcl;lftil 1988,

24 FH 5%,



- 36 =

(e) The‘ihpo_:_-tance of " the recognition of foreign ordre public which was
already underlined in the firet study, has been supported by some
experts in their observations {although contested by, for example, Mr

Merrymen) .

Mr MNcLschlan of the Commonwealth Secretariat has addressed this
question and suggested that particuler importance be attached to mandatory
rules for the international protection of cultural property. The proposals
submitted on this second study go in the same direction as Mr Mclachlan's
comments on the first study which elso laid atress on the role of private
international law in the protection of cul tural property although this
approach was rejected by other experts in their cbservations,

Mr Rolland and Mr Iloura Remos made reference to mandatory rules for the
international prctection of cul tural proper{:y in the light of Article 7 of
the Rome Convention on the law epplicable to contractual obligationu of 18
June 1980 (hereinaﬁ:er referred to as "the Rome Convention"). '

(d) The strongest argument in favour of 's legal solution is directed
towards the introduction of e specisl connecting factor of & manda tory
character f‘or the international protection of cultural property ‘end is
based on Article 7 of the ‘Rome Convention which provides that:

“1. when applying under this Convention the law of & country, effect
may be given to the mandatory rules of the law of another country with
which the situstion hes a close connection, if and in so far &s, under the
law of the latter country, those rules must be applied whatever the law
'a'pplicabie to the contract. In considering whether to give effect to these
mandatory rules, regard shall be had to their nature and purpose and to the
_consequences of their application or non-application. :

2. thhing in this Convention shall restrict the appli‘c'atioﬁ of the
rules of the law of the forum in a situation wher-e they are’ mandatory

irrespective of the law otherwise applicable to the contract."

Furthermore, trends towards the application of mandatory rules in
private international law are confirmed by recent codifications of private
international Jaw, for example Article 34 of the law of thf S‘ederal
Republic of Germany on privete internatinnal law of 27 July 1986,

y
§

{40) Cf. G. REICHELT, og. cit., pe 131,
- {41} Article 34 provides that: "This sub-paragraph cannot aFFect the application of mandatery

provisions of German law which govern the matter, whatever the lau :pplicahle te tht

contrectt,
Atthough the comtent of this article found no place in Article 7, paragreph 2 of ghe

Rome Convention, it provides, by way of interpretation, a basis Ffor tha aspplication of

mandatory rules,
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Article 18 of the very recent Swiss federal law on internmtional
private law acknowledges the application of mandatory rules on condition
that 1t 1s required by "legitimate and manifestly overriding interesta"
- (Article 19, paragraph 1), Furthermore, regard is te be had to the purpose
.and afﬂgha of sugh r.!uleq. Artigla 19 prﬁvidn 1.1 fblla“i

"l. When legitimate and manifestly overriding intex‘ésta in accordance
with the Swiss .conception of law so require, regard may be had to a
manda tory proviaion of a law other than that designated by thia law . if
there is & close connection’ between the situation under conaideration and

that law.

2. In determining whether regard should be had to such & provuion.
attention should be paid to its purpose and the consequences of ite
application in arriving at a proper decision in accordance with the Swies
conception of law."

If the introduction of mandatory rules for the internationsl protection
of cultural property in an international instrument is to be- contemplated.
then inspi 1%on should probably be sought in Article 7 of the Rome
Convention, but above all in Article 18 of the Swiss federal law on
international private law which refers to "legitimate and overriding
interests" (parsgraph 1) which constitute a new and essentisl feature on
uhich stress must be laid in connection with the intarnmtional protootiun

of cultural property.

(ﬁ?) CF. H. HAWISCH, !ntarnutlenalgr!vatracht!1che Fregen in Kunsthandcl, Featachrift fir

- Welfraw’ !ullur-rruionfull. pp. 207-208,
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coNCLUBIONS

 UNESCO has reqi;ie:é'téd'g second study on ‘the international protection of
cultural property with reference to the rules of c¢ivil law sffecting the
transfer of ownership of cultural property. ‘

It appeared from the observations of “the experts consulted that the
first study should be completed and the recommendations contained :ln
Chapter V, IT (A} 1 and 2 further developed. It is for this reascn that
only matters falling within the domain of private lsw and private
international law have been treated, and not questions of public law such
as inventories and registration. . ' :

Results

In the light of the study which has been undertaken, some mﬁin_}bints
may be made and conclusions drawn: - Co S

1. Private law regimes govern the transfer of ownership both of cultural
property snd other goods. In the interest of its international protection,
s new (sui generis) category of cultural property should be contemplsted,
alongside the traditional distinction betwsen tangible and intellecturl

property.

in ‘this connection, one could employ the new term found in the
Scandinavian draft which speaks of "property of more than just pecunisry
value" since it is evident that worke of art do fall within such a

category.

Rules relating to the trensfer of ownership of cul tural property should
be adapted in function of this new category of property (recovery, right to
payment, acquisitive prescription, acquisition in good faith, ete.).

2, In the event of the preparation of a uniform law concerning the
protection of culturel property, = universal criterion, which would stand
alongside national criteria, should be developed which would be the
clagsification of cultural property into the categories of res commerotum

and res sxira commercium.

3. The firat study was limited to consideration of the principle of good
faith (Art, 7 of the draft LUAB) but that approach can nc longer be
maintained with the same rigidity, on the one hand because the point of
departure of the work has changed and on the other so as to take sccount of
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a number of importent observatiors.

A uniform definition of good faith in connection with the acquisition
of cultural preperty is scarcely pgagih;a. nor is it desirsble, -at this
stage and should await the qatxqblighmept. of a naw qntegary of owl tura)l
property.

4. At present many civil law systems permit acquisition in good faith a
non domino. The right to payment would offer a legal solution periitting
the restitution of cultural property to the original owner, and in
conseguence such a solution would be conducive to the intsrnstional
protection of culturel property. :

5. Furthermore, -and this on. the basis of private international law,
congideration could be given to the introduction of a .special connecting
factor (Sonderanknlipfung) recognizing mandatory rules for the international
protection of cultural property with & view to tha possible restitution of
the property to the country of or:lgin. . : .

6. The study haa demonatrated the pouibuiw of contamplsting tha
protection of culturael property through rules of private law and of private
international ‘law, the introduction of new rules in these eareas baing
Justified in the opinion of a number of ths experts consulted.

' The. foregoing observations, as well as the reactions of experts to the
first study, would seem to warrant the continuation of work with .a view to
the elaboration of & new international instrument which would be desirable
in s field which, at 1nternational 1eve1, calls out -for  improved Jlegal

protection.
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